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ADVERTISEMENT 


TO 


THE  SECOND  EDITION. 


The  present  edition  of  Sir  Henry  Gwillim's  Collec- 
tion of  Acts,  Records,  and  Cases,  on  the  subject  of  Tithes, 
contains  the  addition  of  the  Statutes  and  Cases  from  the 
year  1800,  to  Michaelmas  Term  1824  inclusive;  and 
also  of  a  considerable  number  of  printed  and  manuscript 
cases  inserted  in  the  body  of  the  original  work. 

The  reported  cases  are,  for  the  inpst  part,  given  in  a 

•  «   • 

form  more  or  less  abridged,  but  the.  jildgements  are,  with 
few  exceptions,  printed  at  length,  and  where  the  state- 
ments and  evidence  have  been  curtailed,  it  will  be  found 
that  the  judgements  sufficiently  comprehend  the  excepted 
parts,  to  supply  their  deficiency :  the  arguments  of  counsel, 
though  not  the  least  valuable,  yet,  as  less  essential  to  a 
compilation  containing  numerous  cases  on  the  same  point, 
have  been,  with  few  exceptions,  abridged  or  left  out 
altogether ;  and  notwithstanding  this  reduction,  the  cases 
decided .  and  reported  since  the  date  of  the  last  edition, 
amounting  to  little  less  than  three  hundred  in  number, 
have  greatly  swelled  the  original  size  of  the  work. 

In  order  to  bring  the  work  down  to  the  latest  period, 
several  manuscript  cases,  from  notes  taken  by  the  editor, 
have  been  introduced  towards  the  conclusion. 
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ADVERTISBMBNT- 

He  need  scarcely  apologize  £h*  not  having  prefix^  a 
treatise  according  to  the  original  intention  of  Sir  Henry 
GwiLLiM.     He  hady  indeed,  made  some  progress  in  com- 
piling a  work  of  that  kind,  when  he  became  convinced  both 
by  the  opinion  of  many  members  of  the  profession,  whose 
opinions  were  to  be  respected,  and  from  his  private  judg* 
ment,  that  it  would  have  been  an  appendage  of  little  use ; 
if  concise^  it  would  have  been  of  little  practical  servio^ 
and  if  extended,  so  as  to  give  a  general  view  of  the  sub- 
ject, the  jnrofession  might  well  have  complained  of  an 
unnecessary  repetition  of  the  same  materiab  in  another 
form. 

UncolfiM  Inn^  ' ' 

December  1,  ISSIb 
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PREFACE. 


IT  will  naturally  be  asked,  upon  the  first  appearance  of 
the  following  pages,  how  it  has  happened,  tiiat  a  work 
which  has  been  so  long  announced,  is  at  last  brought 
forward  in  an  imperfect  state  ?    To  that  inquiry  I  answer,, 
that  the  execution  of  the  work  upon  the  plan  which  I  had 
originally  projected,  and  upon  which  I  still  hope,  with 
God's  good  will,  to  prosecute  it,  has  lately  been  inter- 
rupted, and  may  yet  be  delayed,  by  the  peculiar  circum- 
stances of  my  situation ;  and  that,  considering  what  those 
circumstances  are,  I  do  not  think  I  should  be  warranted 
in  withholding  from  the  profession  until  I  had  completed 
the  whole,  the  part  which  I  now  venture  to  lay  before 
them.     The  very  title  which  I  have  given  to  that  part,  and 
which,  I  believe,  is  correct,  shews  that  it  does  not  depend 
upon  the  tract  which  I  propose  to  .prefix  to  it ;  that  it 
may  be  read  without  reference  to  it,  and  studied  without 
the  aid  of  it.     It  contains  the  materials,  with  the  excep- 
tion of  a  few  hints  and  incidental  passages  thinly  scattered 
over  our  juridical  histories,   from  which  the   doctrines 
which  the  tract  would  establish  must  be  collected,  and  is, 
in  truth,  the  foundation  upon  which  the  positions  there 
advanced  must  be  supported.     Here  are  to  be  found  the 
authorities  to  which  the  tract  will  appeal ;  here  are  to  be 
found  the  premises  from  which  its  conclusions  will  be 
drawn.    From  those  premises  the  reader  will,  without  the 
help  of  the  tract,  arrive  at  the  same  conclusions,  if  those 
conclusions  be  just ;  if  they  be  not  so,  he  will  not  regret 
the  want  of  such  a  guide. 

Thus  much  being  premised  by  way  of  apology  for  the 
present  publication,  I  will  beg  leave  to  state  in  a  few  words^ 
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the  contents  of  it  It  has  been  my  object  to  collect  in  it 
all  such  acts  and  records  of  parliament  relating  to  the 
subject  of  Tithes,  as  my  diligence  has  led  me  to,  or  as 
appeared  to  me  to  be  mfiterial,  together  with  the  deci- 
sions of  the  several  courts  of  law  and  equity.  All  these 
I  have  disposed,  and  I  believe  with  few  interruptions,  in 
a  chronological  order ;  an  arrangement  which  seemed  to 
me  the  most  eligible,  because  the  points  of  the  several  cases 
will  be  distributed  under  their  proper  heads  in  the  tract  to 
which  I  have  already  alluded.  Many  of  those  cases  appear 
X)ow  for  the  first  time  in  print;  others  of  them  in  a  more 
correct  and  perfect  state.  It  will  in  general  be  found  either 
at  the  head  of  the  case,  or  in  a  note  subjoined  to  it,  to 
whom  .1  am  obliged  for  the  communication  of  the  manu- 
script :  where  I  have  omitted  to  notice  it,  it  is  not  because 
I  dq  not  think  the  report  of  equal  authority  and  entitled  to 
eiqual  credit  with  the  others,  but  because  it  was  communi- 
cated to  me  with  an  injunction  to  conceal  the  source 
whence  I  derived  it.  An  intelligent  reader  wUl  not  want 
to.  l(pow  the  historian  to  enable  him  to  appreciate  the  me- 
rits of  the  history :  the  profession  will  not  require  me  to 
betray  the  confidence  reposed  in  me,  in  order  to  satisfy 
the  curiosity  of  men  whose  opinions  are  determined  by  the 
accident  of  a  name. 

I  had  some  doubts,  whether  I  should  insert  in  the  col- 
ilieptipn  any  qth^  than  the  manuscript  cases,  whether  I 
should  introduce  those  reports  which  are  already  in  print, 
and  are  to  be  found  in  most  of  the  law-books.  I  was  fear- 
ful, that  it  might  be  objected^  that  I  was  offering  to  the 
public  what  they  were  already  in  possession  o^  and  call- 
ix^  upon  them  to  pay  again  for  the  same  thing  in  a  some- 
what different  shape.  But,  upon  consulting  with  men, 
yfhose  opinions  I  reverenced,  (and  their  opinions  wer/e 
peculiarly  entitled  to  respect  in  a  case  of  this  kind,  for 
they  were  neither  authors  nor  booksellers,)  I  was  advised 
to  make  my  collection  as  full  as  possible*  It  seeing  to 
t;hem,  that  it  would  be  wrong  to  confine  myself  only .  to 

Ipse  detached  portions  of  histqry,  which  had  hitherto 
}j3i\fi  in  manuscript ;  that  there  was  an  awkwardness  in  par- 
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tisk  reference  and  partial  detail ;  and  that  I  should  render 
a  service  not  altogether  unaccqrtable  to  tlie  profession  (for 
I  should  save  them  much  manual  labour  and  muscular  ex- 
ertion) if  I  were  to  present  to  them  in  a  commodious  form 
the  several  cases  upon  the  subject  of  Tithes,  which  lie  dis- 
persed in  many  a  cumbrous  folio.     I  have  acted  in  obedi- 
ence to  that  advice ;  and  in  the  following  pages  the  reader 
will  find,  with  much  of  novelty,  much  that  he  has  already 
lead,  and  may  already  possess.     It  was  my  object  to  make 
a  whole ;  and  whilst  the  whole  consists  of  all  its  parts,  I 
cannot  compliment  the  reader  with  a  rejection  of  some  of* 
the  partSi  when  I  give  him  the  whole. 

I  have  to  regret,  that  the  marginal  abstracts  of  the  cases 
are  not  always  entitled  to  that  credit  which  they  ought  to 
carry  with  them.  Tliose  will,  in  general,  be  found,  I  be- 
lieve, the  most  faulty,  which  are  affixed  to  the  cases  ex- 
tracted from  the  printed  books.  The  truth  is,  that  too 
easy  admission  was  given  to  what  had  been  already  pub- 
lished ;  and  from  the  want  of  due  examination,  the  loose- 
ness or  inaccuracy  of  the  statement  was  not  discovered 
until  it  was  too  late  to  correct  it.  However,  I  am  confi- 
dent, that  these  defects  will  be  amply  supplied  in  the  in- 
dex, the  care  of  preparing  which  is  devolved  upon  a  Gen- 
tleman of  extensive  legal  information  and  great  critical 
exactness.  He  will,  no  doubt,  seize  many  points  which 
have  escaped  me,  and  retmce  passages  which  I  have  left 
too  famtly  marked. 

The  tract  which  I  intend  to  prefix  to  these  volumes 
\wll,  I'  hope,  be  ready  for  publication  in  no  very  great 
tength  of  time.  A  part  of  it  is  actually  printed ;  and  I 
Hm'iiM  aware  of  any  other  obstacles  than  those  which  the 
ektoielkts,  a  tropical  climate,  or  the  incidents  of  war,  may 
rsdse^  that  are  likely  to  interrupt  the  completion  of  it.  The 
HfOf^'has  hilng  longer  than  it  ought  to  have  done,  since 
1  gave  the  profession  reason  to  expect  it,  and  I  have  to 
tipolc^i^e  to  them  for  the  delay.  I  am  not,  however,  con- 
'  icimis  that  much  of  tliat  delay,  great  as  it  has  been,  can 
hti  fidriy  imputed  to  me.     It  was  not  a  matter  of  a  day  to 
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collect  the  manuscripts  which  I  have  been  favoured  with, 
as  they  lay  in  many  hands.     The  communications  were 
not  always  obtained  witii  i^quAl  facility.     My  applications 
were  sometimes  silenced  by  the  deep  tones  of  business,  and 
sometimes  waved  by  the  civil  apologies  of  gentlemanly 
indolence.     I  had  sometimes  to  hear  from  clerks  that 
their  masters  were  inaccessible,  except  to  clients ;  I  had 
sometimes  to  excuse  myiself  for  ititruding  upon  men  who 
had  nothing  to  do.     It  is,  surely,  noi  to  be  wondered  at, 
if  I  was  occasionally  disconcerted ;  if  languor  succeeded 
to  disappointment,  and  I  became  indifferent  to  a  work, 
about  the  prosecution  of  which  the  world  shewed  no  con- 
cern.     But  this  was  not  the  only  cause  which  contributed 
to  check  its  progress.     It  seemed  to  little  purpose  to  state 
and  discuss  the  Taw,  when  the  subject-matter  itself  was 
threatened  with  annihilation ;  when  men  were  industri- 
ously taught  to  believe  that  agriculture  would  derive  vigour 
from  the  abolition  of  Tithes,  and  the  state  would  find 
resources  in  their  ruins.     A  bold  financial  policy,  favoured 
by  the  indiflerency  of  a  great  part  of  mankind  to  every 
thijpg  cbiinected  with  relij^on,  and  supported  by  the  zeal 
of  sectarism,  the  wiles  of  interest,  and  the  prejudices  of 
i^6rance  — ^  at  the  view  df  such  a  combination  acting  at  a 
most  alarming  juncture,  iamidst  the  distresses  of  war  and 
of  ikJarcity,  I  will  confess,  I  have  often  thrown  down  rny 
pen,  and  desisted  from  thie  pursuit  of  an  inquiry  which 
seemed  to  be  fruitless. 


.«.»•'■»  11"'.  ■  . . , 


HENRY  GWILLIM. 

"...      •     ,    •■  .■•••..•■;      .    ,     -  .  -  ■     i    ■  't-     ■  i 

PoriseOf 
March  9,  1801.  .  „^  ^i  '    -  :  ^^' 

•  *  ■  ■  ■  f 


TABLE 


TO 


.• 


'  :  I  '    . 


NAMES  OF  CASES 


.1  ■ 


**■  / 


f  Those  Cases  printed  in  Italics  are  additional.  J 

The  Figures  refer  to  the  Pages. 


AbIbOTT  v.  Hickg,  8S8 
Ada^  ReynM  ▼•  071 ' 

AtAaiou,  Bird  v.  966 
JaUtiks  V.  EialfM;  IWT 
iMum  iLrWiUtr^  6  contra,  1204* 
Adamson.  JKeddington  ti.  611 

AA^mtiiB  v.  sea 

Akf9,  fioottv.  I174«  1494 

.iAMi^,  HMAAcofe^^  1766 

— —  Stevens,  v.  1865 

Allen,  Jackson  o.  1231 

Allgood,  Scott  V.  1S69 

Al&tVjYfU^^ 

AD  Mints  'nrishioners  of,  Owen,  v* 

278 
Andeiton  o.  Davies,  1268 
Andrews,  Cowper  v.  275 
■  V.  Lane,  47S 

Anonymous,  118.  ISS.  156.  165,  166. 

228.  285,  286.  427,  428.  435,  436. 

472.  527.  530.  532.  535.  562.  618. 

703. 1566, 1567.  1572. 
Antrcbus  y.  The  East  India  Company^ 

1640 
Appleton,  Robinson  v.  1101 
Armstror^.  Hetoitty  1831 
Amisan,  Ellis  v.  2035 
Arnold  v.  Bidgood,  249 
Amndell,  Bishop  v.  585 


Arundel's,  Lord,  Case,  620 
Ashby  v.  Fbwer,  12S8.  .  ] 

Ashfordby  o.  Newcomen,  688 
Askew  V.  Greenhofoo,  1643 
AstoU  o.  Wigan,  174 
Athill,  Baker  v.  1423 

,  Magdalen  College  v.  1352 
~~.,  Taswell  V.  537 
Atkins  V.  Hatton,  Bart.  1406 

o.  Lord  Willougbby  de  Broke, 

1412 
— — -,  Lord  Stawell  ».  1434  ^ 


Atkinson  v.  Folkes,  1376 

Attorney  General  and  Blair «.  Cholm- 

ley,  914 
Attorney  General  v.  Lord  Eardley,  1 943. 
Attorney  General,  Parry  and  Gibbs  v. 

1490 
Austen,  Grene  v.  226 
— —  V.  Nicholas,  615 

V.  Pigot,  217 

Awbrey  and  Johnson,  223. 473 
Awdry  o.  Smallcombe,  1526 
Ayd  V.  Flower,  613 

,  Fox  %h  697 
Ayer,  Croft  v.  1325 
Ayliffe,  Stump  v.  536 
Aynsley  v.  Wordstoorth,  1709 


B 


Baber,  Scory  v.  163 
BackhuTst,  Russel  v.  551 
Bagnall  v.  Stokes,  170 


xu 


NAMES  OF  CASES. 


Bagot,  Lord,  Delires  v.  1271 
Baxter  v.  Knoll  vs,  826 
Bailey,  Cartwrignt  t>.  938 

y  Croft  V.  1325 

V.  Peaseley,  623 

V.  Worrall,  632 

Baker  v.  Athill,  1423 
V.  Cocker,  385.  785 

-  and  others,  Langham  v.  511 

■  ■  V.  Planner,  631 

>  Strutt  V.  1430 

■  V.  Sweet,  629 

BacoHy  Barker  v.  226 
Bakewell,  Oliver  v.  1381 
Baldwin^  Broadhurst  v.  1810 
Bde  V.  HodgettSy  2060 
Ball  and  others.  Carte  v.  797 
— ^  Grant  v.  515 
Balser,  Green  «i.  ISQ 
Baniiter  tj.  Wright,  501 
Banks,  Parry  v.  353 
Bardwel,  Fox  v.ete  contruy  716 
Barfoot  v.  Norton,  501 
Barham  v.  Goose y  1539 
Barker,  Coleman  v.  665 
Barter  v.  Bacony  926 

•  V.  Bakery  1695 
Barkley  v.  Walters,  1469 
Barkscude,  Blincoe  v.  197  . 
Barlow,  Brown  v.  iOOl 
— ,  Chapman  v.  657 
Barnard,  Grarnons  v.  1462 
B^ms^,  Hutton  v.  9^.  265 
Baron,  VRUiama  v.  931 
Barrett,  Jones  v.  657 
Barroby,  Robinson  v*  ^173 
B^rrQ^,  Bqnd  v.  HM 
Bandale  v.  Smith,  20f 
Bfqton  tv  Hollis,  1613 
Baii|(emlle  v.  Ctetke^  156T 
Batchettor,  v.  SmaKcamhey  1864 
Batchelor,  Umfreyille  t?.  548 
Bate  V.  HodelK,^  645 

o.  SprakImgi61B 

Bateman  v.  Aistroppe,  1048 
Bathurst,  Porter  v,  132,  376 
Bawde,  Wateriiouse,  Lady  v  227 
Bawdrie  v.  Bushel,  681.  683 
Beadle  v.  Slierman,  206 
Beal  V.  Web,  220 
Beaky  Rumney  v.  1861 
Bean  v.  Lee,  609^ 
Beard,  Beadle  v.  332 

,  Chapman  V.  1482 
Beardmore  V.  Gilbert,  649 
Beaumont  v.  Nicholb,  648 
— — —  V*  Shilcot,  944 
Beaver  kh  Spratley,  73^  "" 


Bccke,  Mayne  v.  155 
Beckwith,  Pemberton  v.  60S 
Bedel,  Robinson  v,  221 
Bedford  v.  Sambell,  1058 
Bedingfield  v.  Peak,  166 
Bedle  v.  Beard,  332 
Belly  Skidmore  v.  227 
BeU  V.  Read,  804 
Bellamy y  Parsons  v.  1829 
Bendlowes,  Thorpe  v.  899 
Bentty  Daiues  v.  1958.  2061 
Bennett  Pftrry  and  Gibbs  v.  1490 

V.  Read,  1272 

V.  Shortwright,  175.  1611 

,  Sims  V,  874 

V.  Trepass,  633 

Bennett  v.  Nealey  1678 

V.  Skeffingtony  1826 

T-,  Prew)St  %.  1723.  1756 

Benning  v.  Douce,  622 
Bmm,  Blwh  v.  1914 

-,  Jackson  v.  2074 

Benson  v.  Olive,  701 

V.  Watkins,  612 

Bentley,  Lloyd  v,  1615 
Benton  v.  Sawbridgc,  1397 

V.  Trot,  194.  208 

Beresford  v. r,  2Q70 

Bemers  v.  Hillett,  871 

Berney  v.  Chambers,  673,.  674 

Bemey  v.  Harve^y  1653 

Bertie  v.  Beaumont y^  1759 

Berwick  v.  Swantbn*  537 

Best,  Higham  v.  1568 

Bibye  v.  Huxley,  657.  837 

Bidgood,  Arnold  v.  249 

Big^  V.  Martip  and  Letts,  542.  834 

BiUinghurBt,  ilughes  v.  644i 

Birch  V.  Stone,  (H9 

Bird  V.  Adams,  966, 

Bishop  V.  Aruqdel),  585 

V  Chichester,  1316 

Blackburn  v.  JepsoUy  1657 

Blacket,  Sir  Edward,  v.  Qr*  Finney^,  661 

x>.  Langknds,  1368 

Blackwell's  Cas^;.220 

Bl^  ^d  Ajtt(\rney  Qeo^^al  v.  Chplmley, 

914 
BlaJce,  Ctoft  v.  530 
Blakey  Foreman  v.  1929 

V.  JP|^«I^  1736 

Bligh  v.  B^i^ff,  1914 
Blincoe  v.  Barksdale,  197 

,  Lord  Petre  v.  1484 

Bliss  V.  Chandler,  625 
Blundell  v.  Ma»4csly,  1700 
Blunt,  Twiss  v.  514 
Bois,  Johnson  v.  373 


NAMES  OF  CASES. 


xui 


Bolton,  Lowther  t*.  1120 

Bond  v.  Barrovr,  1494 

— ,  Trewin  r.  565 

Bonney  v.  Lee,  5^4* 

Booth,  Byam  v.  1744 

Booth,  Edmunds  v.  228 

Booty,  Durrant  t>,  578 

BorcUey  v.  Tims,  540 

Boscawen  v.  Roberts,  946 

Bosworth  V.  Limbrick,  Cullimorey  «nd 

Stock,  1101 
Botoljph,  St.  (Pkuvon  of)  Caie,  434 
Boughton  V.  Hastier,  951 

V,  Wright,  658 

Boulton  v.  Richards,  1907 
Bourke  v.  /roar,  1 759 
Bousher  r.  Morgan,  1416 
Bower  v.  Major,  1913 
Bowman,  Lygon  t>.  1374 
Banker,  Reed  v.  1722 
Bowyer,  Urrey  v.  250 
Boyer's  Case,  374 
Boys  V.  Ellis,  647 
Braboume  v.  Eyres,  700 
Bradley  v.  Bensted,  2076 
Bradsliaw  v.  Clifton^  1014 
Bragg,  Hele  v.  361 
Bramston  v.  Heron,  1314 

Branche's  Case,  156 
Brassier,  Steers  v.  742 

Brazen  Nose  College,  Twiss  v.  514 

Breamer  v.  Thornton,  1031 
Breary  v.  Manby,  904 

Bree  v.  Chaplin,  1033 

V.  Drew,  700 

Brewer  o.  Hill,  1418 

Brewster,  Erskine  v.  961 

Bridgman,  Laptborpe  v.  358 

Bridgewater  Duke  of,  Bishop  of  Here- 
ford V.  677.  786 

Briggs,  Morton  v.  561 

Brightwell,  Carlton  o.  676 

Bricklow  V.  Edmunds,  711 

Bristol,  Dean  and  Chapter  of,  v.  Clerke, 
119 

•^— —  t?.  Donne0thorpe9l396 

Britton,  Ward  v.  330 

Broadhurst  v.  Baldwin,  1810 

Broadleyo.  Brocklebank,  1169 

Brock,  Fyke  v.  1345 

■  V.  Richardson,  1303 

Brocklebank,  Broodley  v.  1 169 

Brooke,  Robinson  v.  471 

Brooke  v.  Rogers,  833 

Brooking,  Drake  «•  594* 

Brookland  v.  Golding,  1657 

Brookdey  v.  fTottf,  1743 

BroughUm  v.  Gousley,  1003 


Brown  v.  Barlow,  1001 

.— ^ » Dryden  v.  1401 

,  Grant  v.  544 

V.  Mugg,  566 

V.  Thetford,  431 

Brownlow,  Lord,  Devie  r.  1128 

Browse,  Mallock  v.  905 

Bniton,  Lake  v.  775 

Buck  i;.  Witt,  1574 

Buckden,  Parson  of,  Bishop  of  Win* 

Chester  v.  182 
Buckhurst  v.  Newnton,  838 
Bucklea,    Bishop    of    Norwich,  tmd 

Eachard  v.  610 
BufFkecn,  Green  v.  197 
BuUen  v.  Michel,  1779 
Bullen,  Michel,  v.  1788 
Bullock,  More  v.  1575 
Burbage,  Burslem  v.  1324 
Burfey  and  another,  S.  G.  Shirley  v. 

339 
Burgess  Dr. «.  Symons,  433 
Bumell  V.  Jenkins,  1792 
Burrell,  Dunn  v.  £99.  643 
Burslem  v.  Burbage,  1324 

,  Earl  of  Corentry  t?.  1596 

— — — ,  Spencer,  et  e  contra,  746 

Burt,  Gumley  v.  Q5Q 

Burwell  v.  Coates,  646 

Bury  St.  Edmund's  Corporation  «nd 

Wright  V.  Evans,  757 
Bush  V.  Hunt,  157 
Bushel,  Bawdrie  v.  683 
Butcher,  Margetts  v,  531 
Butler,  Goodide  v.  204.  1003 
Butt,  Cook  V.  2029 

V.  Howard,  2030 

Butter  V.  Heathby,  928 
Button,  Filewood  v.  1424 

V.  Honev,  51 1 

Buxton  V.  Hutdiison,  535 
Byam  v.  Booth,  1744 
Byne  v.  Dodderidge,  57S 
Byron  v.  Lamb,  1594 


Case  V.  Warner  and  another,  513 
Cafdwall,  Glass  v.  1030 
Caley  v.  Williamson,  1123 
Calland,  Rose  v.  1620 
Calmady  o.  Ryder^  265 
Calmell,  Chave  v.  926 

V.  Sherrattand  MucbelJ,  1171 

Camell  v.  Ward,  531 
Canning  qui  tam^  Sfc*  v.  Jones>  364 
■  4^.  V.  Newmaoi  S65 


XVi 


NAMES  OF  CASES. 


Eastmond,  Sandys  v.  558 

Eaton  V.  Morris,  178.  182 

Edgar  and  Street  v.  Sorrel  and  others, 

435 
Edge  V.  Oglander,  596 
Edgerton  v.  FoUett  and  another,  535 
Edmead,  Ma^tbey  v.  IK5 
Edmunds  v.  Booth,  228 

■    ,  Brincklow  v.  711 
Edelph's  Case,  227 
Edwards,  Carthew  v.  826.  1114 

,  Nagle  V.  1442 
■  V.  Lord  Vernon,  1177 

Edgerton  v.  Still,  661 
Ekin  V.  Pigott,  783 
Ekins  V.  Dormer,  800 
Elderton,  Wright  v.  effT 
Elliott,  Nicholas  t>.  1581 
JSlUi  r.  Amison^  2035 
Ellis,  Boys  'o.  647 

-,  Sir  William  and  Others  Bi^Op  of 
Lincoln  v.  632 
V.  Fermor,  1022 
',  Hide  V.  432.  1561 
o.  Saul,  1326 
-'s  Case,  475 
Elvey,  Price  v.ete  contra^  91 1 
Enticknapp,  Layfield  v.  560 
Erskine  v.  Ruffle  and  Brewster,  961 
EOcouH  v.  Kingscotey  1903 
Etheridjge,  Mms  v.  660 
Etherington  v.  Hunt,  1598 
Evansj  Adams  v.  1807 
Evans,  Corporation    of  Bui^  St.  Ed- 
mund's and  Wright  «d.  757 
o.  Green,  1190 
V.  ^Nerflle,  ^15 
v.\90 


Hifc 


-,  Richards  v.  et  ecmtra^  802 


Eversley,  Guilbert  o.  502 

Ewer,  Gale  v.  1579 

— — ,  Moyle  V.  276 

Exeter,  Bishop  of,  v.  Trenchard  and 

others,  626 
Exeter  College  v.  Ratdand,  2030 
Ejrres,  Braboume  t?.  700 
Eyitm^  Hake  v.  1664 


Fledkingfafletti,  Gumble  v.  976.  982 
Fanshaw  v.  More,  780 

,  Offley  V.  822 

^  Rotherham  v.  809. 1177 

Farmer  o.  Sfaerinnan,  432 
Peak,  Bedmfleld  v.  166 
^M  V.  mkon,  1651 


Fcnwicke  v.  Lambe,  869 

,  Scott  V.  1250 

Fermor,  Ellis  v,  1022 

,  Norton  v.  829 

Ferrars  v.  Pellatt,  1602 

Fettyplace,  Hall  v.  222 

Fielding,  Hanson  v.  663 

Filewood  v.  Button,  1424 

Filemoody  Kemp  v.  1649 

Filtz,  Han  t7. 606 

Finch  v.  Masters,  652 

Finney,  Dr.,  Sir  Edward  Blacket  v.  661 

Firebrace,  Johnson  v.  660 

Firkins  v.  Lovoej  2ffl5 

Fish  V.  Wimberley,  533 

Fisher  v.  Leaman,  626 

,  Warren  v.  1269 

FUchy  MaUhems  v.  778 
Flacky  Lagden  v.  1927 
Fleetwood,  Sherington  v.  189 
Flemyng  and  the  Tenants  of  Dudley, 

155 
Fletcher  v.  Wilkinson,  675 
flirft,  Widter  V.  985 
Fkiwer,  Ayd  v.  618 
Folchlert7.  Ward,  718 
Folkes,  Atkinson  V.  1376  ^ 

FoUet,  Edgerton  v.  535 
Fontleroy,  Gumleyr.  628 
Forbes  v.  PhelpSy  840 
Ford  V.  Racstery  1729 
Foreman  v.  Blakey  1929 

V.  Coopery  2071 

Southtooody  1969 

Fossett  V.  Franklin,  1579 
Foster,  Hotham  v.  869 

,  Miller  t?.  1406.  1453 

Fotherby,  Somerset  v.  534 

Fountain,  Pern  v.  1509 

Fowke  Sir  Thomas  and  others  v.  Carr, 

1258 
Fowler,  Willis  v.  1242 
Fox  v.  Avde,  697 

V.  Bardwell  et  e  contra,  T\6 
V.  Rutty,  627 
.,  Wright  V.  1456 
Foxcrofl  V.  Paris,  1529 
Foy,  Lister  v.  579 
Frankis  and  others,  Howel  v.  1348 
FrankHuy  Leonard  v.  1832 
Franklyn  and  others  v.  The  Master  and 
Brethren  of  St.  Cross,  629.  1234 

,  Fossett  V.  1579 

Gooch,  1441 

Holmes,  1229 

.  Spilling,  1444 

Freemany  Mebden  v;  1665 
Friend,  White  v.  1096 


NAMES  OF  CASES. 


xvu 


Froud,  Hickefi  tr.  267 
Fry,  Pawlett  v.  SW 
Fr^er,  Chatfield  ▼.  172i 
Fryer,  Crouch  w.  218 

V,  Sims,  1S56 

FuU,  Hutchins  v.  1200 
Fti/fer  V.  Wiskard,  2S0 
Fjmes  «.  Ordoyno,  1168 

6 

Gachefl  o.  Hayneg,  1256 

Gale  o.  Carpenter,  945 

— *-  V.  Ewer,  1579 

GaiMOn  V.  Wdhy  1884 

Gardiner,  Diston  y.  951 

Gardiner,  Pole  v.  601 

Gare  ▼•  Gmoper,  16S8 

Garland,  Cnarrj  o.  951 

Gamons  v.  Baniard,  1462 

Garrard  v.  Schollar,  1045 

Gay,  Hanking  v.  619 

G^e  V.  Wyntour,  1582 

Gee  V.  Pearch,  568. 581. 1557 

Gerrard  and  Hildersham,  Wright  v.  375 

Gibb  V.  Goodman,  785 

6ibbon,  Underwood  v.  1582 

Gibbs  and  Parry  o.  Henrey  and  others, 

1490 

■  «.  Wyboum,  501 
Gibson  t.  Trot,  475 
Gibson  v.  Holcraft,  222 
Giffiird,  Lewis  o.  1270 

,  Webb  V.  708 

Gilbert,  Beardmore  o.  649 

GUUbrand  v.  Scotsan,  1882 

Gillingham  Vicar  of,  Rawleigh  v.  491 

Gills  V.  Horrex,  861 

Glanvil  f;.  Trelawney,  €22 

Glass  V.  CaldwaU,  1080 

GUgg,  Legh  y.  1963 

Glegg  y.  £egA,  1916 

Gloucester,    Bishop    of,  and    others, 

Howell  V.  1348 
Goddard  o.  KdMIe,  631 

,  Smith  V.  1122 
Goffis  and  Borrell,  Dunn  v.  299.  643 
Gelding,  BrooUand  v.  1657 
Gimiersal  o.  Bishop,  1217 
Gooch,  Franklyn  v.  1441    . 
Goodale  o.  Batler,  204 
Goodall  V.  Perkins,  543 
Goodlock,  Stebs  v.  158. 684.  1560 
Goodmaii,  Gibb  v.  785 
Goodrick,  Grossman  o.  534 
Goodwin^  Kennedy  v.  708 
■  ©•  Wortley,  et  i  conira^  715 

Goole  V.  Jordan  and  others,  648 

Vojcl. 


Gordm  y.  Simfkinmn,  1638 

,  Randolph  y,  1862 

Gosling,  Williamson  v.  902 

Gouge  V.  Clarice,  670 

Gough,  Sir  Henry  Collins  «.  1294 

Goti&  y.  Gapper,  1638 

,  Ayi^  y.  827 

Gousle]^,  Broughton  v.  1008 

Gower,  Potts  o.  1351 

Grant  r.  Brown  and  another,  544 
-  V.  Cannon,  541 
.'s  (Dr.)  Case,  259.  262 
•  V.  Hedding  and  Ball,  515 

Grasscomb  v.  JeSeries,  857 

Gratwick  n,  Uttermare,  772 

Greayes,  Bart.,  Conant  v.  523 

Green  v.  Balser,  189 

x>.  Buffken,  197 

,  Eyans  and  Shaddock  v.  1 190 

'     V.  Hun,  215 


^  o.  Penilden,  1568 
—  i^  Piper,  164 
--,  Reynolds  o.  1573 


Greenally  Stuart  y.  1988 

Greenhill,  Dickenson  o.  401 

Chreenhauo,  Asketv  y.  1643 

Greenway  v.  Earl  of  Kent,  835 

Gregory  v.  Luttrell,  620 

Gregson,  MorM  y.  2055 

Grendon  v.  Lincoln,  Bishop  of,  136 

Grene  v.  Austen,  226 

Gresham,  Lady,  Cooper  «•  170 

Griffith,  Lewis  v.  736 

Griffiths  V.  Williams,  549 

Groome,  Pen/old  y.  2028 

Giymes  and  others  v.  Smith,  158.  731 

Grysman  v.  Lewis,  165 

Guilbert  v.  Eversley,  502 

Gumble  v.  Falkinghara,  982 

Gumley  r.  Burt,  656 

■  ©.  Fontleroy,  628 

Gunter,  Linge  v.  373 
Gwayas  v.  Kelynack,  691 


H 


Hockey,  Cdegrave  y.  782 
Hadfieldy  WoUey  r.  1790 
Hales,  Pomfret  y.  1884 
Hall,  Congley  v.  372 

V.  Fettjrplace,  222 

V.  Filtz,  606 

V.  Machet,  1460 
HaUY.Maltby,  1888 
HaUemU  y.  Trappes,  1639 
HaUe  y.  Evston,  1664 
Halaiey  v.  Halsey,  et  i  contra,  468 

a 


XVlll 


NAMES  OF  CASES. 


Halsey,  Knight  v.  1531 
Hampton  v.  WUde^  286 
Hanbury,  Chambers  v.  208.  212 
Hanking  v.  Gay,  619 
Hanson  v.  Fielding,  663 
Hardcastle  v.  Sclater,  784 
— — -,  Sir  Hugh  Smithson  v.  784? 
Harding,  Roffe  u.  610 
Harkness,  Hawkins  v.  868 
Harrington  v.  Horton,  594? 
Harris^  Mytton  v.  1664.  1789 
Harris  v.  Adge,  560 

,  Witherington  v.  584? 

Harrison,  Wood  v.  970 
Harvey y  Bemey  v.  1653 
Harvey,  Whieldon  v.  951 

,  Willis  t).  948 

Harwood  v.  jS/m^,  1665 

Hatfield  v.  Rawling,  1030 

Hattersley,  Kynaston  v.  890 

Hatton,  bart.  Atkins  v.  1406 

Hawes  v.  Cornwall,  833 

Hawkins  v.  Harkness,  868 

Hawkins  v.  Kelly,  1627 

Hawles  v.  Bampfield,  1218 

Hayes  v.  Dowse,  679. 1868 

Hayne,  Crabb  c.  776 

Ha3mes,  Caches  v.  1256 

H^ter,  Dr.,  and  Archbp.  of  York  v. 

Sir  Miles  Stapleton,  772 
Hayxoard,  Walbank  v.  1058 
Haywood  v.  Nicholls,  1120 
Heale  v.  Spratt,  1571 
Heath,  Hilton  v.  845 
Keathby,  Butter  v.  928 
Heathcote  v.  AldridgCy  1766 
Heathcote  v.  Mainwaring,  1345 
Heaton  v.  Regal,  630 
— —  and  others,  Carr  t?.  1258 

V.  Carr,  1258 

Hehden  v.  Freeman,  1665 
Hedding  and  Ball,  Grant  v.  515 
Hele  V.  Bragg,  861 

V.  Pronte,  509 

Hellahy,  JVilmot  v.  1874 

Henning  v.  Willis,  898 

Henzel,  Ward  v.  777 

Hereford,  Bishop  of,  v,  Bridgewater, 

Duke  of,  677.  786 
Hereford,  Bishop  of,  v.  Camper,  711 

,  V.  Payne,  784 

Heron,  Brampton  v,  1314 

-,.Pigot  V.  168.  200.  269 

Herpingham,  Wortley  v.  218 
Hertford,  Earl  of,  v.  Leech,  486 
Hervey,  Parry,  and  Gibbs  v.  1490 
Hett  v.  Meeds,  1515 
Hewitt,  Armstrong  v.  1831 


Heydon,  Wheeler  v.  258 
Hicks,  Abbott  v.  838 

V.  Frowd,  267 

,  Nowell  V.  1570 

V.  Triese,  1022 

-  v.  Woodeson,  550 


Hide  V.  Ellis,  432 

and  another,  Staughton  and  others 

566 


V. 


Higgins,  Smith  v.  886.  1235 
Higham  v.  Best,  1568 
Hilden,  Ward  and  others  v.  538 
Hilderham  and  Gerard,  Wright  v.  375 
HUl,  Brewer  v.  1418 

,  Champemon  v.  225 

,  Stephenson  v.  894 

Hillett,  Bemers  v.  871 
Hilton  V.  Heath,  845 
Hinde,  Parkins  v.  161. 176.  246 
Hine,  Mason  v.  951 
Hoby,  Cheeseman  v.  862 
Hockley,  Jee  v.  1821 
Hodges,  Bate  v.  645 
Hodgkin,  Cart  v.  815 
Hodgetts,  Bale  v.  2060 
Hodgson  V.  Smith,  743 
Holbrook,  Wybum  v.  1517 
Holcraft,  Gibson  v.  222 
Hollis,  Barton  v.  1613 
Holliwell  V.  Johnson,  291 
Holman,  Walter  v.  1828 
Holme  and  others,  Kychin  v.  1009 
Holmes,  Franklyn  v,  1229 

,  Sydown  v.  479. 487 

Holt,  Thomson  v.  671 
Honey,  Button  v.  511 
Honeycomb  v.  Sweet,  1218 
Hooper  u.  Lethridge,  702 

,  Nicholas  v.  666 

Hopkins,  Pratt  v.  704 

Hornby,  Doyley  v.  714 

Horrex,  Gills  v.  861 

Horton,  Harrington  v.  594 

Hotham  v.  Foster,  869 

Howard,  Butt  v.  2030 

Howell  V.  Bishop  of  Gloucester,  1348 

■■    ■     V.  Frankis  and  others,  1348 

Howes  v.  Carter,  1424 

,  Collier  V.  1489 

Hughes  V.  Billinghurst,  644 
Hughes,  Cokburne  v.  1810 
Hun  V.  Mathews,  1422 
Hulse  V.  Munk,  960 
Hume  v.  Wright,  1217 
Humphrey,  Tamberlain  v.  1345 
Humphreys  v.  Stopher,  593 
Hun,  Green  v.  215 
Hunston  v*  Cockett   235 


NAMES  OF  CASES. 


xix 


Hunt,  Bush  t;.  157 

■         V.  Codrington  and  others,  564? 

,  Etherington  v.  1598 

Hunter  and  others,  Scarborough  Earl 

ofi?.621 
HunHngJiM,  Lordy  v.  Uhthoffsy  1695 
Hustler,  Boughton  v.  951 
Hutchins  v.  Full,  1200 

V.  Maughui,  1197. 1SS8 

Hutchinson,  Buxton  v.  S^S. 
Hutton  x>,  Barnes,  225 
HuUon,  Williamson  v.  1978 
Huxley,  Bibye  v.  657.  837 

r-,  Markham  v.  1499 

Hyett  and  others,  Howell  v.  1348 


Jadkson  v.  Benson^  2074 

Jackson  v.  Walker  and  others,  1231 

James,  Parry  and  Gibbs  v.  1490 

Ibbetson,  Law  v.  1002 

Jee  ▼.  Hockley^  1821 

Jennings,  Clarke  v.  1424 

^ V.  Lettis,  952 

Jenkinsy  Bumdl  y.  1792 
Jenkinson  v.  Rojfston  1878 
Jepsofiy  Blackburn  y.  1657 
Jeremy  v.  Strange  ways,  1 173 
Dlmgworth  o.L^igh,  1615 
Ingleby  v.  Wyyell,  516 
Ingleton,  Dodd,  v.  527,  1112 
Inmm  o.  Thackston,  819 
Johnson,  Awbrey  v.  223.  473 

V.  Bois,  873 

^^—^  V.  Dandridge,  354 
— —  V.  Firebrace,  660 

,  HoUiwell  V.  291 

,  Pottmger  v.  286 

,  Smith,  V.  606 

Jones  «7.  Barrett,  657 

Canning,  qui  iam^  Sfc.  v.  364 
>,  Kychln  v.  1009 
-,  Lawrence  v.  662 

«.LeDayid,  1336 

o.F^wlett,  1100 

o.Snow,  1199 

V.  Waller,  847 
.,  Watennan  o.  701 
Jordan  o.  Colley  and  others,  625 

,  Goole  0.  648 

Jockham's  Case,  178 
Jatole,  ShaUerots  y.  1698 
litacy  Bourkev.  1759 
Isles,  Kirshaw  v.  859 
lyatt  v;  Warren,  1054 


K 


Keble,  Goddard  v.  631 

Keddington  v.  Adaroson,  61 1 

Keep,  Chapman  v.  779 

KeighUy  v.  Brawn ^  1649 

Ketlvy  Hatokins  v.  1627 

KclHngton,  Vicar  of,  v.  Trinity  College, 

799 
Kelynack,  Gwavas  v.  691 
Kemp  V.  Filetooody  1649 
Kempson  v.  Yorky  1939 
Kennedy  v.  Goodwin,  708 
Kennicot  v.  Watson^  1712 
Kent,  Earl  of,  Greenway  v.  835 
Kenyon  v.  West,  541 
Kettle,  Phillips  v.  513 
Kettle,  Warden^  SfC.  of  St.  PauTs,  v.  1 709 
Keys,  Cowley  v.  1308 
Kilner,  Tully  v.  644 
Kingscote,  Estcourt  v.  1903 
Kingsmill  v.  BiUinssleyj  1813 
Kingston,  Duke  o^Sweetapple  v.  71 
Kipping  v.  Swayn,  258 
Ktrhyy  Pavnton  v.  1988 
Kirkham,  Tanner  v.  130 

and  Mortimer,  Lloyd  v,  1060 

Kirshaw  v.  Isles,  859 
Knight  V.  Halsey,  1531 

,  Morden  r.  841 

Knightley's  Case,  182,  192 
Knollys,  Bagster  v.  826 
Knyfton,  Cleeves  v.  1048 
Kychin  v.  Holme  and  others,  1009 
Kynastonv.  Clarke,  960 

■  V.  Hattersley,  890 

V.  Miller,  903.  1429 

. V  Piercy,  1054 

V.  Willoughby,  891 

Kynaston  v.  East  India  Company ,  1630 


Laeden  v.  Flacky  1927 
Laithes  v.  Christian,  740 
Lake  v.  Bruton,  775 
Lake  v.  Skinner ,  1931 
Lamb,  Byron  v.  1594 
— —  v*  Fenwick,  869 

V.  Tatersall,  778 

Lambert  v.  Cummin,  647.  1016 

Lamprey  v.  Rooke,  859 

Lanoafi,  Bishop  of,  Parry  and  Gibbs  x\ 

1490 
Lander,  Parry  and  Gibbs  v.  1490 
■  and  others,  Pomfret  v.  530.756 

a  2 


XX 


NAMES  OF  CASES. 


Lands  Sir  Miles  v.  Drury,  123 

Lane,  Andrews  v.  473. 

Langham  t;.  Baker  and  others,  511 

— — V.  Spars  to  we  and  others,  512 

Langlands,  Blacket  v.  1368 
Langley,  Ledgar  v.  1510 
Lapthorne  v.  Bridgman,  858 
Lawner,  Williams  v.  1608 
Last,  Potts  V.  1351 
Law  v.  Ibbetson,  1002 
Lawrence  v.  Jones,  662 
Lawsoriy  Scott  v.  1819 
Lay  cock,  Markham  v.  1839 
Layfield  v.  Cooper,  835 
■■  V.  Enticknapp,  560 

La^gy.  Yarboroughy  1841 
Leaman,  Fisher  v.  626 
Leathes  v.  NeuiiU,  1834. 1964 

V.  Levinsoriy  1652 

Le  David,  Jones  v.  1806 

Ledgar  V.  Langley,  1510 

Ledgard,  Took  v.  588 

Lee^  Bean  v.  609 

— ^  Bonsey  v.  534 

Lee,  Short  v.  1998 

Leech,  Earl  of  Hertford  v.  486 

Leech  v.  Bailey,  1910 

Legffe,  Torriano  v.  909 

i€g-X  V.  Glegg,  1693.     LegA,  G/<fgg:  v. 

1916 
Legh,  Whyman  v.  1885 
Le^ross  v.  Levemoor,  529 
Leigh,  Hillingworth  v.  1615 
Leigh  v.Maudsley,  703 

V.  Wood,  205. 

Yate  V.  861 

Leonard  y,  Franklin,  1832 
Lc  Strange,  Macgill  v.  815 
Lethridge,  Hooper  v.  702 
Lettis,  Jennings  v.  952 

Letts  and  Martin,  Biggs  v.  542.  834. 
Levemoor,  Legross  v,  5C9 
Lewes  v.  Cropton,  470 

V.  Giffard,  1270 

,  V.  Griffiths,  736 

,  Grysman  v.  165 

Lewis  V.  Young,  2055 

V.  SneU,  1729,  2073 

Leyfield,  Dr.  Prowse  v.  264 

V.  Tysdale,  263 

V.  Whitaker  and  Tiddersdale, 

261 
Ley  son  v.  Parsons,  1696 
Limbrick,  Bosworth  v.  1101 
Lincoln,  Bp.  of,  v.  Cooper,  163.  176 

,  Chapman  v.ele  contra,  679 

■■  ■         -  v.  Sir  William  Ellis  and  others, 

632 


Lincoln,  Grendon  o.  136 

Lincoln,  Bishop  of.  Minor  Canons  ^ 

St.  PauTs  V.  1816 
Linge  v.  Gunter,  373 
Lisle,  Wharton  v.  754. 881 

,  WhiU,  y.  1920 

Lister  ©.  Foy,  579 

Lloyd  «.  Bentley,  1615 

— -^  V.  Mackworth,  645,  646 

-^— -  V.  Mortimer  and  Kirkman,  1060 

V.  Small,  619 

Lockin  v.  Davenport,  472 

Lodge,  Manby  v.  1993 

London,  Bishop  of,  and  Beaumont  v. 

Nicholls,  648 
Longden,  Sanders  v.  1824 
Lonsdale  Lord,  Coe^an  v.  1404 
Lonsdale,  Lord  WuUamson  v.  1857 
Lord  v.  Turk,  1313 
Loveday  v.  Moorer,  626 
Lovel,  Pigot  V.  688 
Lame  v.  Firkins,  WIS 
Lowndes,  Quilter  o.  674 
Lowther  v.  Bolton,  1120 
Lowther,  Scoles  v.  1029 
Lucas,  Corporation  of  Warwick  v.  765 
Ludlowe  and  others,  Stone  v.  514 
Luttrell,  Gregory  v.  620 
Lygon  V.  Bowman,  1374 


M 


Macgill  V.  Le  Strange,  815 
Machet,  Hall  v.  1460 
Mackworth,  Lloyd  o.  645, 646 
Maddock  v.  Maddock,  2056 
Map;dalen  College  v.  Athill,  1352 
Main  waring,  Heathcote  v.  1345 

,  Woolferston  v.  679 

Major,  Botver  v.  1913. 
MaUby,  Holly.  IS8S 
Mallock  V.  Browse,  905 
Man  V.  Somerton,  833 
Manby,  Breary  t;.  904 
Manl^  v.  Curtis,  1788. 1769 
v.  Lodge,  1998 

V.  ra^or,  1814.  1997 

Mansfield,  Lord  v.  Clarke,  99 
Mantell  v.  Pain,  1504.  1868 
Manns,  Steele  v.  2032 
Marffetts  v.  Butdiers,  531 
Markham  o*  Huxley,  1499 

V.  Lay  cock,  1339 

Markham  v.  Smyth,  20S6 
Marston  v.  Cleypole,  674 
Martin  and  another,  Biggs  v.  542.  834 


NAMES  OF  CASES. 


XXI 


Martin,  Stephen  v.  54^ 
Mason,  Coe  v.  506 
-^^-«  V.  Hine,  951 
■  V.  Watson,  61 1 

,  Wilson  V.  974 

Masters,  Finch  v.  652 
Mathews,  Hall  v.  1422 
Matthew  v.  f^  778 
Maudsley,  Leigh  v.  70S 
Manghan,  Hutchins  v.  1197*  1S38 
Mawhey  v.  Edmead,  1265 
Maxod^laf,  Munddl  r.  1700 
Biay,  Pothm  v.  1671 

,  Talbot  o.  782 

Mayne  v.Becke,  155 
Meadhouse  v.  Taylor,  S29 
Meadows  v.  Jenkes^  964 
Medly  v.  Talmy,  559  765 
Meade  y.  NoHmry^  1775 
Mkheily  BuUen  v.  1779. 1788 
Meeds,  Hett  v.  1515 
l^ckleburgh  v.  Crisp,  604 
Ifiller  V.  Fbster,  1406. 1453 
Millmm,  De  Whelpdale  v.  1872 
MOUr,  Sandby  v.  16S8 

,  WwrraU  v.  1623 

Mills  o.  Etheridge,  660 
— ,  Kynaston  v.  903.  1429 

,  Worrall  o.  1436 

Minor  CmnonsofSU  Pauls  v.  Cnckett, 

1855 
Mitchell  V.  Walker,  1383 
Molins,  Nash  v.  162 
Moncaster  o.  Watson,  905 
Montague,  Shelton,  v.  791 
Monouz  o.  Shish,  1582 
Moore  o.  fiuUoek,  1575 
Moore  v^  Beckford^"  * 

Moorer,  Lor^ay,  v.  726 
Morden  o.  Knigh^  841 
More,  Fanshaw  v.  780 
MorM  w.  Gregson,  2055 
Moreman,  Downes  v»et  e  cot^ra^  658 
Moreton's  Case,  1578 
Morgan^  Nemmau  v.  1645 
Morgan,  Boucher  v.  1416 

o.  Neville,  1046 

,  Smith  o.  740 
Morison's,  Sir  Charles,  Case,  165 
Morris,  Eaton  v.  173*  182 
Aform,  Warden,  Sfc  ^  St.  PauTi  v. 

1631 
Morton  v.  Br^«,  561 
Mortimer  anoKirkman,  Lloyd  v.  1600 

Mo$dy  ▼.  Daojer,  2051 
MathertM,  Warrington  v.  1664 
Mounson  and  others,  Chapman  v.et'k 


J  Mountague,  Prior  of,  Earl  of  Salisbury 
V.  141 
Mountford  v.  Sidley,  424 
Moyes  V.  WiUetty  1525 
Moyle  V,  Ewer,  276 
Muchell  and  another,  Calmell  o.  1171 
Mug,  Brown  v.  566 
Mumford,  Sayer  v.  546 
Munk,  Hulse  v.  960 
Murray,  Potts  o.  1351 
Mussenden,  Quilter  v.  668 
Mytton  V.  Harris,  1930- 1789 


N 


Nagle  V.  Edwards,  1442 

Nanton  v.  Clarke,  609 

Napier,  Priddle  v.  236.  289 

Napper  v.  Seward,  432 

Nash  V.  Molins,  162 

V.  Thorn,  1324 

Neale,  Bennett  v.  1678 

Nelson  v.  Woodward,  1217 

Neville,  Evans  v.  645 

,  Morgan  v.  1046 

Newittt  Leases  v.  1964 

Newcastle,  Duke  of,  and  others,  Arch- 
bishop of  York  o.  583 

Netvling  v.  Pearse,  2067 

Newcomen,  Ashfordby  v.  688 

Newman,  Canning,  qui  tarn,  v.  365 

Nevoman  v.  Morgan,  1645 

Newnham  and  others,  Jackson  v.  1231 

Newnton,  Buckhurst  v.  838 

Newtek Chamberlaine  v.  596 

Newton,  CoUard  v.  530 

Nicholas,  Austen  v.  615 

. v.  Elliott,  1581 

V.  Hooper,  666 

Nicholls  Bishop  of  London,  and  Beau- 
mont V.  648 

,  Haywood  v.  1120 

.-,  Worrall  v.  1302 

Nicholson,  Perigalv.  1650 

Nightingale  v.  Osbaldston,  783 

Norris,  Windham  v.  136 

Northleigh,  v.  Collard,  835 

Norhury,  Meade  v.  1775 

Norton,  Barfootv.  501 

V.  Clarke,  428 

—  V*  Fermer,  829 

Norwich,   Bishop  of,  and  Eachard  o. 
Bucklea,  610 

Notley  V.  Cosens,  1304 

Nowell  V.  Hicks,  1570 

■ 

)  \  3 


XXll 


NAMES  OF  CASES. 


o 


O'Connor  v.  Cookt  1624? 

Offley  V.  Fanshaw,  822 

Oglander,  Edge  v.  536 

'  V.  Ix)rd  Pomfret,  1244 

Olive,  Benson  v.  701 

Oliver  v.  Bakewell,  1881 

,  Dodson  V.  623 

Oram,  Clfkvil  v.  1354 

Orchard,  Clifton  v.  746 

Ord  V.  Clarke,  1437 

Ordoyno,  Fynes  v.  1168 

OrreU,  Driffield  v.  1894 

Osborne  and  Draper,  Poole  v.  560 

Osbaldistonj  Nicholas  ▼.  783 

Owen  V.  The  P&rishioners  of  All  Saints, 

278 

,  Rex  v.  989 

Oxendon  Bart.  i^.  Skinner,  1513 
Oxford,  Bishop  of,  and  others,  Jackson 

V.  1281 
Ox  ton,  Travis  v.  1066,  1293 


Page^  Coppard  v.  1621 

Page's  Case,  513 

Pa^e  V.  Wilson,  2017 

Pain  and  Underbill  v.  Evans,  180 

,  Mantell  v.  1504 

V.  Powlett,  1247 

— -,  Wallis  V.  749. 885 

Paris  and  others,  Foxcrofl  v.  1529 

Parishioners  of  All  Saints,  Owen  v.  278 

Parker  v.  Turner,  1422 

Parkins,  v.  Hinde,  161. 176.  246 

Parretfs  Case,  196 

Parry  and  Gibbs  v.  Banks,  353 

■  V.  Hervey  and  others,  1490 

Parsons  v.  Bellamy y  1829 

Parsons,  Leyson  v.  1696 

Patridge,  Russel  v.  270 

Patching,  Chapman  v.  592 

Paternoster,  Webb  v.  161 1 

Pawlett  V.  Fry,  302 

.,  Jones  V.  1100 
Payne  ».  Powlett,  1247 
Paynton  v.  Kirhy,  1988 
Peacock  v.  Cole,  751 
Pearch,  Gee  v.  563.  581.  1557 
Pearse\  Netolins  v.  2067 
Peaie,  Coldford  o.  686 
Peaseley,  Bailey  v.  623 
Peat  and  otbecs  o/Oacr,  1258 
Pech,WiUiam$y.1(y7  . 
Peckli^m's  Case,  169  »^    .' 


Peckvell,  Day  V.  221 
Piers,  Sioanaling  v.  400 
Pellatt  V.  Ferrars,  1602 
Pellesv.  Saunderson,  130,  173 
Pemberton  v.  Beckwith,  603 
Penfold  V.  Qroome,  2028 
Penildin,  Green  v.  1568 
Penrice  v.  Dugard,  632 
Perkins,  Goodall  v.  543 
Perugaly.  Nicholson,  1657 
Pern  v.  Fountain,  1509 
Perry  v.  Soame,  588 
Petch  V.  Dalton,  1938 
Petre  Lord  v.  Blencoe,  1484 
Pettit  V.  Churley,  536 
Peykirke's,  Parson,  Case,  136. 182 
Phillips  V.  Davies,  1643 
Phillips  v.  Kettle,  513 
— —  V.  Prytherick,  1125 

V,  Symes  et  e  contra,  654 

Pierce  and  others,  Sheffield  o.  503 
Piercy,  Kynaston  v.  1054 
Pigot,  Austen  v.  217 

,  Ekin  V..783 

V.  Heron,  168.  200.  269 


-  V.  Lovel,  688 

-V.  Simpson,  203.  1126 


Pilcher,  Chapman  v.  1653 

Piper,  Green  v.  164 

Planner  and  others.  Baker  v.  631 

Pocock  V.  Titmarsh,  630 

Pole  V.  Gardiner,  601 

Pomfret  v.  Lander  and  others,  530.  756 

,  Lord  Oglander  v..  1244 

Pomfret,  Hales  v.  1884 

Pooie  V.  Draper  and  Osborne,  560 

Poole,  Reynold  v.  908 

Poor  V.  Seymour,  713 

Porter  v.  Bathurst,  132.  373 

Porter,  Clarke  v.  1800 

Portiuger  o.  Johnson,  286 

Pothillv.  May,  1571 

Potman,  Doble,  v.  512 

Potts  V.  Durant  and  others,  1851.  1450 

Potvell,  Lord  Selsea  v.  1783 

Potvell,  WiUiams  v.  1647 

Power,  Ashby  v.  1238 

Powle,  Wright  v.  S57 

Powlett,  Payne  v,  1247 

Pratt  V.  Hopkins,  704 

— ,  Price  V.  677 

Prevost  V.  Bennett,  1723. 1756 

Price  v.  Elvey,  et  e  contra,  91 1 

t?.  Pratt,  677 

,  Thomas  r.  871. 1257 

Price,  WiUiams  ▼.  1827 
Priddle,  Napier  tn  836.  289 
Pronte,  Hele  and  others  v«  509 


NAMES  OF  CASES. 


XXIU 


Prowse  V.  Dr.  Leyfield,  264 
Prytherick,  FhUlqw  v.  1125 
Pye  V.  Rea,  628 
Pyke  V.  Brock,  1S45 

V.  DowUagf  1166   . 


Q 


Quaintrell  v.  Wright,  678 
Quailes  v.  Sperling,  132 
Quilter  o.  Lowndes,  674 
— —  o.  Mussendine,  668 


R 


Radteift  Dfvereaux  v.  512 

Racsier,  Ford  t.  1729 

Ram  ▼.  Patensafif  166 

Rake,  Salmon  o.  736 

Rawleigh,  Sir  Carey,  v.  Vicar  of  Gril- 

lingham,  491 
Raw&g,  Hatfield  v.  1030 
Rawlins  and  others  o.  Wright,  470 
Rea,  I^e  v.  628 
Reade,  Bell  v.  804 

,  Bennett  v.  1272 

.,  Dickenson  v.  358 
Reed  t.  Bawyer,  1722 
Rees,  Thomas  v.  796 
Reeve,  Chittj  v.  1558 
Regal,  Heaton  v.  630 
R^ndl  v.  Acland^  671 

■  v.  Rogers,  612 
Reynolds  v.  Green,  1573 
Rex  T.  J^feriesy  2066 

V.  Owen,  939 

V.  Wakefield,  864 

Richards,  Baukon  ▼.  1907 

V.  Evans,  ei  e  contrOf  802 

Richardson,  Brock  v.  1303 
Riddle  v.  White,  1387 
Rideout,  Stone  o.  675 
Rider  and  others,  Kychin  v.  1009 
Ridleif  V.  Sforey,  1904 
Risden  v.  Crouch,  522. 1554 
Robert,  Boscawen  v.  946 

^'s  Case,  230 

Roberts  v.  William,  1650 
Robinson  o.  Appleton,  1101 

o.  Barroby,  1173 

V.  Bedelt  221 

.i.-»-i-.  V.  Brooke,  471 
,  >,  Dryden  v.  1401 

V.  Tunstall,  861 

Robinson  v.  Williamson,  1985 
Ro&  «.  Harding^  610 


Risers,  Brooke  v.  833 

,  Reynell  o.  612 

Rooke,  Lamprey  v.  859 
Rood^,  Smith  v.  618 
Rose  o.  Calland,  1620 
Rotheram  v.  Fanshaw,  809.  1177 
Rofoe  V.  Bishop  of  Exeter,  1597 
Rowland,  Exeter  College  v.  2030 
Royston,  Jenkinson  v.  1878 
RiuBe  and  another,  Eiskine  o.  961 
Rumney  v.  Bea&,  1861 

V.  Willis,  775 

Russ,  Wake,  1396 
Russell  V.  Backhurst,  551 
■  V.  Colchester,  741 

RusseU  v.  Moore,  1257 

V.  Partridge,  270 

Ruttv,  Fox  V.  627 
Ryall,  Saunders  v.  537 
Ryder  and  Cahnady,  265 
Ryder  v.  Gould,  827 


S 


St  Bride's,  Townl^  and  Wilson  o.  635 

St.  Faith's,  Prior  of.  Case,  521 

St.  Pkiul's,  Warden  and  Minor  Canons 

of,  V.  Crickett,  1425 
Salisbury,  pBarl  of,  v.  Prior  of  Monta- 
gue, 141 
Salmon  v.  Rake,  736 
Sambell,  Bedford  v.  1058 
Sanchee's  Case,  940 
Sandby  v.  MUler,  1638 
Sanders  o.  Ryall,  537 
Sanders  v.  Longden,  1824 
Sandford,  Saunders  v.  298 
Sands  v.  Drury,  1569 
—  V.  Eastmond,  558 
Sansom  v.  Shaw,  806 
Saul,  Ellis  V.  1326 
Saunders  v.  Sandford,  298 

■  Wilbraham  t?.  544 
Saunderson  kk  Claget,  885 

,  PeUes  V.  13a  173 
Savee  v.  Seller,  1123 
SaveU  V.  Wood,  157 
Sawbridge  v.  Benton,  1397 
Sawrey  v.  Collins,  1181 
Sayer  v.  Mumford,  546 
Scarborough,  Earl  of,  o.  Hunter  and 

others,  621 
Scarr  o.  Trinity  College  and  Wood, 

1445 
Schollar,  Garrard  o.  1045 
Sclater,  Hardcastle  V.  784  . 
Scoles  V.  Lowlher  1029       •  .*  v 
I 


XXIV 


NAMES  OF  CASES. 


Sconie's  Case,  ISO 
Scory  V.  Baber,  169 
Scott  V.  Airey,  1 1745. 1434 
— — .  V.  Allgood,  1869 
—  V.  Fenwick,  1250 
Scott  V.  SmM,  1702 

V.  LaxosoHf  1919 

o.  WaU,  431 
SMy,  Cobb  ▼.  1644 
Seller,  Savee  v.  1123 
Selsea,  Lord,  v.  Pawett,  1753 
Serjeants,  the  Case,  281 
,  Sheffield  v.  SOS 

—  V.  TVelawney,  662 

Seward,  Ni4>per  v.  432 

Seymour,  Poor  ©.  713 

Shaddock  and  Eyans,  o.  Green,  1190 

Shallcross  v.  Jomde,  1698 

Shaw,  Sansom  v.  806 

Sheffield  v.  Pierce  and  others,  503 

■    '  V.  Serjeant,  503 
SheUofh  Chichester  V.  WI^ 
Shelton  v.  Montague,  791 
Shepherd,  Ward  v.  1795 
Sherington  v.  Fleetwood,  189 
Sherman,  Beadle  o.  906 
■»  Farmer  v.  432 
Sherratt  and  another,  Cahnell  o.  1171- 
Sherwood  v.  Winchoombe,  164. 177 
Shewell  and  others.  Carte  v.  797 
Shilcot,  Beaumont  o.  944 
Shirley,  Sir  Geo.  v.  Underhill  and  Bur- 

fev,  339 
Shisn,  Monoux  v.  1582 
Short  V.  Lee,  1998 
Shortwright,  Bennet  o.  175. 1611 
Sibley  v.  Crawley,  217 
Sidler,  Mountfbrd  v.  424 
Simpldnson,  Gordon  ▼•  1688 
Stfiu,  Hanoood,  ▼•  1665 
Simms  v.  Bennett,  874 
•    «,  Fryer  v.  1356 
Simpson,  Pigot  v.  203.  1126 
fon,  Bennett  ▼•  1896 
Skelton,  Tate  v.  1503 
SUdmore  v.  B^  227 
Skhmer,  Lake  ▼.  1931 

— ■ ,  Oxendon,  Bart,  v*  1513 

V.  Smith,  526 

Skde  V.  Drake,  385 
Sloane,  Vernon  v.  889 
Small,  Lloyd  o.  619 
Smalleombe  v.  Awdry,  1526 
Smith,  Barsdale  v.  207 
-,  Chapman  v.  847 
Coe  V.  5T7 

Diekemon  ▼.,  1906 

V.  Goddard,  1122 


Smith,  Grymes  and  others  v.  158.  731 
V.  Higgins,  886. 1235 

V,  Hodgson,  743 
-  V.  Johnson,  606 

V.  Morgan,  740 


-  V.  Roocliff^  618 
.-,  Scot  V.  1702 
--,  Skinner  v.  526 
-,  Turner  v.  529 
.-  V.  Williams,  608 

-  V.  Wyatt,  777 


I 


..,  Wybum  v.  1517 

Smitbson,  Sir  Hugh,  v.  Hardcastle,  7S4 

Smythy  Markham  v.  2036 

,  Drake  v.  1874.  1877. 

V.  Sambrooky  1707.  1977 

SneU,  Lewis  v.  2073 

Sneyd  v.  UnWin,  774 

Snow,  Jones  v.  1 199 

Soame,  Peny  v.  588 

Soby  V.  Mohns,  134 

Somerset  v  Fotherby,  534 

Somerton  v.  Dr.  Cotton,  199 

■  Man  V.  833 

Somerville  v.  Wise,  671 

Sorrel  and  others,£dgar  and  Street  v.  43^ 

South  y.  Jones,  931 

Southby,  Cook  v.  430 

V.  Yate,  431 

Southcote  V.  Southcote,  884 

Southtoood,  Foreman  v.  1969 

,  Wright  v.  1883 

Sparstowe  and  otliere,  Langham  v.  512 

Spencer,  Burslem  v.  et  e  controy  746 

— — — ,  Chamberlain  v.  712 

Spilling,  Franklyn  o.  1444 

Sprat,  Heale  v.  1571 

Sprakling,  Bate  v.  618 

Spratley,  Beaver  v.  739 

Spurling,  Comwallis  v.  224 

— — — ,  Quarles  t).  132 

Standfast,  Woodford  v.  534 

Stapler,  Clarke  v.  926 

Stapleton,  Sir  Miles,  Archbishop  of 
York  and  another  v.  772 

Startup  V.  Dodderidge,  587 

Stathome*s  Case,  132 

Stavely  v.  Ullithom,  502 

Staugnton  and  others  v.  Hide  and  an- 
other, 566 

Stawell,  Lotd,  o.  Atkins,  1434 

Stebs  V.  Goodlock,  158.  684.  1560 

Steers  v.  Brassier,  742 

Stephens  v.  Martin,  549 

. ,  Parry  and  Gibbs  v.  1490 

Stephenson  o.  Hill  894 

Stevens  v.  Aldridge,  1865 

Still,  Egerton  v.  661 


NAMES  OF  CASES. 


XXV 


Stock  and  others,  Bofworth  v.  1101 
Stockwell  V.  Terry,  828.  907 
Stokes,  Baenall  v.  170 
Stone,  Birch  v.  6^ 

V.  Ludlow  and  others,  514 

'     V.  Hideout,  675 
Stopher,  Humphreys  v.  S9S 
Storey,  Ridley  v.  1904< 
StangewajTs,  Jeremy  o.  117S 
Streaton  v.  Downes,  596 
Street,  Edgar  and  Street  v.  4*35 
■  and  Edgar  v,  Sorrell,  Street  and 

others,  4S5 
Strutt  V.  Baker,  1430 
Stuart  y.  GreenaU,  1988 
Stubbing,  Tennant  v.  1438 
Stump  V.  Ayliffe,  536 
Suckerman  and  Cotes  o.  Warner,  272 
SwadUng  ▼.  Pieriy  400 
Swanton,  Berwick  o.  537 
Swayne,  Kipping  o.  258 
Sweet,  Baker  aim  others  o.  629 
Swee^ple  v.  Duke  of  Kingston,  712 
Swinfen  v.  Digby,  714 
Sydown  v.  Holmes,  479.  487 
Symes,  Phillips  ^uet  e  controj  654 
Symons,  Dr.  Burgess  v.  433 


Talbot  V.  Salmon^  764 
Talbot  V.  May,  782 
Tahny,  Medley  v.  559.  765 
Tamberlain  v.  Humphrey,  1845 
Tanner  v.  Kirkham,  130 
TasweU  v.  AthiU,  537 
Tate  V.  Skelton,  1503 
Tattersall,  Lamb  v.  778 
Taylor,  Carte  v.  797 
Taylor  ▼.  Cook^  1971 
—— ,  Crayhome  v.  650 
V.  Cunliffe,  1763 

» Drake  o.  863 
,  Manby  v.  1814. 1997 

,  Meadhouse  v.  829 

V.  Walker,  699 

,  Webber  v.  656 

o.  Wymond,  1576 


Tennant  v.  Stubbing,  1438 
Terry,  Stockwell  v.  823.  907 
Thadkston,  Ingram  v*  819 
Thetfivd,  Browne  v.  431 
Thomas  o.  Price,  871*  1257 

«.  Rees,  796 

Hiompson  o.  Holt,  671 
Thcmpion  v.  Williamson^  1978 
Ihom,  Nash  v.  1324 


Thornton^  Breamer  v.  1032 
Thorpe  v.  Bendlowes,  889 
Tiddersdale  and  another  o.  Dr.Leifield, 

261 
Tims,  Bordly  v.  540 
Tindale,  Sir  Richard  Uvedale  v.  880 
Titmarch,  Pocock  v.  630 
TomKnson,  Townley  v.  1004. 1017 
Took  V.  Ledgard,  588 
Topping,  Umfreville  v.  893 
Torriano  v.  Legge,  909 
Tothil,  Alden  v.  436 
Townley  v.  Tomlinson,  1004. 1017 
_ —  v.  Wilson  and  St.  Bride's,  635 
Trappet,  HaUevoM  v.  1639 
TVavis  V.  Chaloner,  1237 

V.  Oxton,  1066.  1293 

Trelawney,  Glanvil  v.  622 

,  Serjeant  t?.  662 

Trenchard  and  others.  Bishop  of  Exe- 

ter  V.  626 
Trepass,  Bennett  v.  633 
Trewin  v.  Bond,  565 
Triese,  Hicks  v.  1022 
Trinity  College,  Chaytor  v.  1459 
— — — ,  Scar  v.  1445 
— — ,  Vicar  of  Kellington  v.  799 
Trott,  Benton  v.  194. 208.  288 
Trotman  and  others.  Carte  v.  797 
Tryon,  Walton  v.  827 
Tuck,  Wyburd  v.  1517 
Tuffhall,  Daniel  v.  537 
TuUy  V.  Kilner,  644 
Tunstall,  Robmson,  861 
Turk,  Lord  v.  1313 
Turner  v.  Pkurker,  1422 

—  V.  Smith,  529 

—  V.  Weedon  and  others,  524 

V.  Williams,  1456 

Turton  v.  Clayton,  628 
Twellsv.  Wefby,  1192 
Twiss  V.  Brazen  Nose  Collie    and 

others,  514 
Tyers,  Walton  v.  841 
T^sdale,  Dr.  Leifield  v.  263 


U 


Ullithom,  Sfavely  v.  502 

Umfreyille  v.  Batchelor  and  others,  548 

«  —  V.  Topping,  893 

Underbill  v.  Durham,  542 

I  and  another,  Sir  G.  Shirley 


V.  339 


and  F^,  Wallis  v.  749»  885 


Underwood  v.  Gibbon,  1582 
Unwin,  Sneyd  v.  774. 


ILXVU^ 


NAMES  OP  CASES. 


UppiUy  WdA  ▼.  1819 
Urrey  ©.  Bowyer,  250 
Uttermare^  Gratwid^  o.  772 
Uvedale,  Sir  Richard,  v.  Tindale,  860 


Vaughan,  Collins  o.  161 
Vernon  v.  Sloane,  889 

■,  Lord,  t7.  Edwards,  1 177 
Veysiey  Blake  \.  1736 
Vyse  V.  Duntze,  1124* 


W 

Wait  aad  others,  Pomfret  v.  582 
Wakev.  Russ,  1396 
Wakefield,  Rex  v.  864 
Wathank  v.  Hayooard,  1058 
Walklate  v.  WUshaw,  1504 
Walker,  Jackson  v.  1231 
,  Mitchell  V.  1303 


-,  Taylor  v.  699 


Wall,  Scot  V.  431 

Waller,  Adams  v.  et  e  contra^  1204 

.,  Jones  V.  847 
Walley,  Wools  v.  1383 
Wallis  V.  Pain  and  Underhill,  749.  885 
Wahick  and  Lewis  v.  Cropton,  470 
Walter  V.  Flint,  985 
Walter  v.  Holmany  1828 
Walters,  Barkley  v.  1469 
Walton  V.  Tryon,  827 

V.  Tyers,  841 

Ward  V.  Britton,  330 
Camell  v.  531 
-,  Folchier  v.  718 
Ward  V.  Henzd^  777 

V.  Hilder,  538 

Ward  V.  Shepherd,  1795 

FTanfcn,  4-c.  g/*  S*.  Fatif*  v.  The  Bishop 

^Lincoln,  1816 
WTinfew,  S^c.qf8i.Paursy.Crickett,lS55 
Warden,J^c.  qfSt.PauTsY.CrickettyU^S 
Warden,  SfC  qfSU  PauFs  v.  KeUle,  1709 
Warner  and  another.  Cage  v,  513 
— — — ,  Cotes  and  Suckerman  v.  272 
Warren  v.  Fisher,  1269 

. ^^  Ivatt  vv  1054 

Warrington  v.  MotherdU,  1664 
)ranoidt  V.  ColUnsy  1716.  1720 
Warwick,  Corporation  of,  v.  Lucas,  765 
Waterhoose,  Lady,  v.  Bawde,  227 
Waterman  v.  Jones,  701 
Watkins,  Benson  v.  612 
FFoton,  Xefmftcoft  ▼•  1712* 


Watson,  Mason  v.  61 1 

— ,  Moncaster  «.  905. 

WattSy  Brooksby  v.  1743 

Webb,  Beal  v.  181.  220. 
V.  Giffard,  708 
-  o.  Paternoster,  1611 

fTeW  V.  Warner,  226 

Webber  v.  Taylor,  656  • 

Weedon  and  others.  Turner  v.  524 

Welby,  Twells  v.  1192 

Welch  V.  UppiU,  1619 

Wdls,  Ganson  v.  1884 

West,  Kenyon  v.  541 

Weston,  mitton  v.  410 

Westminster,  Dean  and  Chapter  of^  mad 
others,  Earle  v.  797 

Westwood,  Cuthbert  v.  666 

Wharton  v.  Lisle,  754.  881 

Wheeler  t;.  Heydon,  258 

Whieldon  v.  Harvey,  951 

Whistler  v.  Wienw,  1937 

Whitaker  and  Tiddersdale  v.  Dr.  Ley- 
field,  261 

White  V.  Friend,  1096 

White  V.  Ude,  1920 

,  Riddle  v.  1387 

Whittington  y.  Ddbeny  2035 

Whitton  V.  Weston,  410 

Whitman  v.  Legh,  1885 

Wickham,  Bishop  of  Lincoln,  v.  Cooper, 

163. 176 
Wieen,  Astoll  o.  174 
Wilbraham  v.  Saunders,  544 
Wild,  Hampton  v.  286 
Wilkinson,  am  tarn,  Allot  v.  1098 

— ,  Fletcher  v.  675 

Wilkinson,  Allott  v.  1585 
Williams  v.  Baron,  931 
■  v.  Cullam,  744 

,  Griffiths  V.  549 

V.  Ladner,  1608 

WiOiamson  ▼.  Lord  Lonsdale,  1875 
WiUianu  v.  Ptfc*,  707 

V.  Price,  1827 

Roberts  v.  1650 

Williams,  Smith  v.  608 
Williams  v.  r^ompfon,  1981 

,  Turner  v.  1456 

V.  Williams,  e^  e  contra,  1 165 


Williamsop  v.  Calev,  1123 

r.  Goshng,  902 

Williamson  y.  //tf/^oit,  1978 
WiUiamson,  Robinson  v.  1985 
Willis  V.  Fowler,  1242 

V.  Harvey,  948 

-,  Henning  v.  898 

^,  Rumney  v.  775 

fFs»fiui#  ▼.  He2b6y,  1874 


NAMES  OF  CASB&. 


ZZVtt 


Hloughby  de  Broke»  Lord, 
1412 

Kynaston  v.  892 


WiUhaw,  Waiklate  v.  1504< 

Wilson  o.  Bishop  of  Carlisle,  279.  588 

^— —  V.  Mason,  974 

,  Townley  and  St  Bride's  v.  685 

Wimberley,  Fish  o.  583 
Winch's  Case,  203 
Winchcombe,  Sherwood  o.  164.  177 
Wbchester's,  Bishop  ^jQue,  167 

— —  V.  F^urson  of  Buckden,  182 

Windham  v.  Norris,  136 
Wingfield,  Dummer  o.  666 
^l^tall  V.  Child,  698 
Wise,  Somendlle  v.  671 
Witherington  v»  Harris,  584 
Witt,  Buck  o.  1574 
Wolley  Y.  HadfieU  1790 
Wood's  Case,  372 

,  Chaytor  v.  1459 
^— »  o.  Harrison,  970 

,  Leigh  V.  205 

,  Savell  V.  157 

,  Scarr  v.  1445 

v.Wray,  1457 

Woodeson,  Hicks  o.  550 
Woodford  r.  Standfiuty  534 
Woodford  v.  Standford,  756* 
Woodnoth  v.  Lord  Cobham,  653 
Woodshaw  v.  Hill,  967 
WooUaston  v.  Wright,  1454 
Woolfcrston  v.  Mainwaring,  679 
Wools  V.  Walley,  1383 
Wordsworthf  Ayndei/  v.  1709 
Worrall,  Bailey  v.  632 

V.  Miller,  1436 

WorralY.  Miller,  1623 

V.  Nichols,  1302 

Wortley,  Goodwin  v.ete  contrth  715 


Wortleyv.  Herpingham,  218 
Wray,  Wood  v.  1457 
Wright,  Banister  v.  501 

,  Boughton  V.  ess 

^'s  Case,  357. 419 

Wright  V.  Soutktooody  1883 

Wrights  V.  Elderton,  607 

Wriffht  and  Corporation  of  Bury  St. 

Edmund's  v.  Evans,  757 
—  o.  Fox,  1456 
■  V.  Gerrard  and  another,  375 

,  Hume  o.  1217 
V.  j^owle,  357 


-,  Quaintrell  v.  678 
-,  Rawlins  and  others  v.  470 
-,  Woolaston  ru  1454 
V.  Wright,  167 


Wyatt,  &mth  v.  777 
Wyboume,  Gibbs  o.  501 
Wybum  v.  Dyson,  1517 

V.  Holbrook,  1517 

V.  Smith,  1517 

Wyburd  v.  Tuck,  1517 
Wymond,  Taylor  v.  1576 
Wyntour,  Geale  v.  1582 
WyreU,  Ingleby  v.  516 


Yarboroughf  Layng  v.  1841 

Yate  V.  Leigh,  861 

V.  Southby,  431 

Yateman  v.  Cox,  et  e  eontraf  986 

York,  Archbishop  o^  v.  Duke  of  New- 
castle and  others,  583 

-— »  and  Dr.  Ha3rter  o.  Sir  Miles 
Stapleton,  772 

Yong  V.  Core,  198 

Young,  Leotit  t.  2055 


I  > 


ACTS 

AND 

RECORDS    OF    PARLIAMENT 

RELATING  TO 

TITHES, 

&C.    &C. 


Tlie  Statute  of  Grcumspecte  Agatis,  made  IS  E.  I.  and 

A.D.  1285.     Stat.  4.  c.  1. 

Certain  Cases  wherein  the  King's  Prohibition  doth  not  lie. 
T^HE  king  to  his  justices,  greeting:  —  Use  yourselves  circuni-      128S. 

spectly  in  all  matters  concerning  the  bishop  of  Normtcft  and  

his  clergy,  not  punishing  them  if  they  hold  pleas  in  court  christian 
of  such  things  ts  are  merely  spiritual ;  (to  wit), 

If  a  parson  demand  tithes,  greater  or  smaller,  so  tliat  the  fourth 
part  of  the  value  of  the  benefice  be  not  demanded. 

Item^  If  a  parscm  demand  mortuaries  in  places  where  a  mortuary 
hath  been  used  to  be  given* 

In  these  cases  the  ecclesiastical  judge  hath  cognizance,  notwith- 
standing the  king's  prohibition. 

The  lord  the  king  answered  to  these  articles,  that  in  tithes,  ob« 
ventionsy  oblations,  mortuaries,  when  the  question  is  as  aforesaid, 
tliere  is  no  room  for  a  prohibition.  But,  if  a  clerk  or  religious 
person  shall  sell  his  tithes  to  any  one  for  money  after  they  are  ga- 
thered into  his  bam  or  any  where  else,  and  plea  be  holden  thereof 
in  the  spiritual  court,  the  king's  prohibition  hath  place ;  becauise 
by  the  sale  the  things  spiritual  become  temporal,  and  so  the  tithes 
pass  into  chattels. 

Item^  If  debate  arise  upon  the  right  of  tithes  having  its  origin      [  2  ] 
in  the  right  of  patronage,  and  the  quantity  of  those  tithes  exceed 
the  (burth  part  of  the  benefice,  the  king's  prohibition  hath  place. 


Stat.  9  E.  II.  (ArticuU  Cleri),  c.  1.     A.D.  1315. 

No  Prohibition  shall  be  granted  where  Tithes  are  demanded,  but 

where  Money  is  paid  for  them. 

First,  Whereas  laymen  purchase  prohibitions  generally,  upon 
tithes,  obventions,  oblations,  mortuaries,  redemption  of  penance. 
Vol.  L  B 
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13^15.  violent  laying  hands  on  clerks  or  converts,  and  in  cases  of  defama- 
tion,  in  which  cases  spiritual  penance  ought  to  be  enjoined ;  the 
king  doth  answer  to  this  article,  that  in  tithes,  oblations,  obventions, 
-mortuaries  (when  they  are  propounded  under  these  names),  there  is 
no  ground  for  the  king's  prohibition,  although,  for  the  long  with- 
holding of  the  same,  the  money  may  be  esteemed  at  a  smn  certain. 
But,  if  a  clerk  or  a  religious  man  sell  his  tithes,  being  gathered  in 
iiis  barn,  or  in  any  other  phice,  to  any  man  for  money,  if  the  money 
<be  demanded  before  a  spiritual  judge,  the  king's  prohibition  lies, 
for  by  the  sale  the  spiritual  goods  are  made  temporal,  and  the  tithes 
turned  into  chattels. 


CS] 


c.  2.     Debate  upon  the  Right  of  Tithes  exceeding  the  Fourth  Part. 

Also,  if  debate  arise  upon  the  right  of  tithes  having  its  original 
in  the  right  of  the  patronage,  and  the  quantity  of  the  same  tithes 
amount  to  the  fourth  part  of  the  goods  of  the  church,  the  king's  pro- 
hibition holdeth  place,  if  the  cause  come  before  a  judge  spiritual. 


-€.  5.     No  Prohibition  where  Tithe  is  demanded  of  a  new  Mill. 

Also,  if  any  one  erect  in  his  ground  a  mill  of  new,  and  after  the 
pai*son  of  the  same  place  demand  tithe  for  the  same,  the  king's  pro- 
hibition issues  in  this  form :  Quia  de  tali  molenditio  Jiactenus  decimce 
fumfuerunt  solutce  prohibemuSi  Sfc.  Et  sententiam  excommunicationisy 
si  quam  Mc  occasione  promulgaveritis,  revocetis  omnino. 

The  Answc7\  —  In  such  case  the  king^s  prohibition  was  never 
granted  by  the  king's  assent,  who  decrees  that  it  shall  not  hereafter 
lie  in  such  cases. 


Hot.  Pari.  17  E.  III.   No.  29.     A.  D.  1343. 

Tithe  of  Tii^  commons  pray,  that  no  man  be  drawn  in  plea  in  court 

"wood.  christian  for  tithes  of  wood  or  underwood,  except  in  places  where 

sudi  tithes  have  used  to  be  paid. 

Answer.  —  Let  it  be  done  of  this  as  it  hath  been  done  heretofore. 


A  Statute  of  the  Clergy,  made  18  E.  III.  and  A.D.  1344.: 

Stat.  3.  c.  7«     Kot  Pari.    No.  7- 

No  Sdre  Facias  shall  be  awarded  against  a  Clerk  for  Tithes. 

Item,  Whereas  writs  of  sdre  facias  have  been  granted  to  warn 
prelates,  and  religious,  and  clerks,  to  answer  tithes  in  our  chancery ; 
and  to  shew  if  they  have  any  thing,  or  can  any  thing  say,  why 
such  tithes  should  not  be  restored  to  the  demandants ;  and  to  an-» 
swer,  as  well  to  us  as  to  the  party  of  such  tithes :  that  such  writs 
as  aforesaid  henceforth  be  not  granted;  and  that  the  process 
pending  upon  such  kitul  of  writs  be  an^ull^jan^.r repealed;  and 


n  EDWARD  III. 

that  the  parties  be  entirely  dismissed  from  before  Ae  secular  judge      154.1. 

of  such  manner  of  pleas  as  aforesaid ;    saving  to  us  our  right,  

soch  as  we  and  our  ancestors  have  had^  and  were  wont  to  have  of 
reasoit. 


Rot  Pari.    No.  9.     Eodem  Anno. 

The  commons  pray,  that  as  a  constitution  is  made  by  the  pre«>  or  tithe  of 
lates  to  take  tithes  of  all  manner  of  wxx>d,  which  thing  was  never  xS^'peiu 
used,  and  that  nie&  and  wives  might  make  testaments,  which  is  tioo  >»  Mr. 
against  reason ;  that  it  would  please  the  king,  by  him  and  his  good  ^i^*"^ 
council,  to  ordain  a  remedy,  and  that  the  people  should  remain  in  Abridge- 
the  same  state  as  they  have  used  to  be  in  the  time  of  all  his  pro-  no.  12. 
genitors,  and  that  prohibitions  should  be  granted  to  all  those  wlio 
are  empleaded  of  the  tithes  of  wood,  without  having  a  consultation. 

Answer.  —  The  king  wills  that  law  and  reason  be  done. 


Rot  Pari.  21  E.  III.    No.  48.     A.  D.  1S4.7- 

The  commons  shew,  that  lately  the  archbishop  of  Cantnbttry^  Tube oi 
and  the  other  prelates,  ordained  a  constitution  to  give  tithes  of  ^     ' 
underwood  sold  only,  whereas  before  this  time  no  tithes  thereof 
were  given ;  and  now  the  men  of  holy  church,  by  force  of  the  con- 
sUtution,  take  and  demand  tithes,  as  well  of  great  wood  as  of  under- 
wood, sold  and  not  sold,  against  what  they  have  used  from  time      [  4  ] 
immemorial,  to  the  great  damage  of  the  commons ;  wherefore  they 
pray  remedy  in  each  point. 

Answer •  —  The  archbishop  of  Canterbmy^  and  the  other  prelates, 
have  answered,  that  such  tithe  is  demanded  by  reason  of  the  afore- 
said constitution,  only  of  underwood. 


Rot  Pari.  25  E.  III.    No.  27.     A.  D.  1851-2. 

The  connnons  pray,  that  if  the  clergy,  in  right  of  tithes  of  Of  tithe 
highwood  and  underwood,  or  of  any  other  thing,  demand  or  at-  ^  ^ 
tempt  any  thing  new,  but  only  that,  and  in  those  places,  whereof 
they  have  been  of  old  time  seised  in  right  of  their  churches;  that 
it  may  please  our  lord  the  king  to  grant  a  prohibition  thereof,  with- 
out a  consultation,  to  all  those  who  will  ask  it  in  such  case ;  and 
that  the  said  people  of  holy  church  be  forbidden  to  demand  tithes 
of  gross  wood.  -^ 

Answer.  —  The  king  and  his  council  will  advise  of  this  petition. 


Rot  Pari.  48  E.  III.     No.  17.     A.  D.  1369. 

The  commons   pray,    that  it  lie  declared  in  what  case  tithe  Of  tithe 

of  wood  and  of  underwoo<l  ought  to  be  giyen  of  right,  in  places 

whonrk  hath  not  been  given  heretofore ;  and  also  that  it  be  put 

in  cmsain^  what  manner  of  wood  ought  to  be  called  silva  cadua ; 
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1369.      and  in  case  any  one  be  empleadcd  in  court  christian  of  the  tithe  o£ 

*"""'*'"*"   wood  or  undftrwoodf  that  a  prohibition  b«  granted  thereafter,  and 

an  attachment  thereupon  in  chancery,   as  well  to  the  judges  as 

parties,  as  is  customary  in    other  cases,    without  having  a  cen^ 

sultation. 

Answei'.  —  Let  the  statute  in  this  case  ordained  be  kept  and 
holden. 


Stat  45  E.  III.  c.  3.    A.D.  IS7I. 
A  Prohibition  shall  be  granted  where  a  Suit  shall  be  commenced 

in  the  Spiritual  Court  for  Silva  Cadua, 
A  prohibi-        Item,  at  the  complaint  of  tlie  said  great  men  and  commons, 
nuited       shewing  by  tlieir  petition,  that  whereas  they  sell  their  great  wood 


uiiere*  of  the  age  of  twenty  years,  thirty  years,  forty  years,  or  of  greater 
menced  in  age,  to  merchants  to  their  own  profit,  and  in  aid  of  the  king 
thetipintttal  jj^  ]^[^  wars,  parsons  and  vicars  of  holy  church  emplead  and  draw 
.//MoedaMb  the  said  merchants  in  the  spiritual  court  for  the  tithes  of  the  said 
C  ^  3  wood,  in  the  name  of  these  words  called  silva  cadua^  whereby  they 
cannot  sell  their  woods  to  the  very  value,  to  the  great  damage  of 
•  There-  them,  and  of  the  realm*:  It  is  ordained  and  established,  that  a 
|>ait  <^ prays  prohibition  in  this  case  shall  be  granted,  and  upon  the  same  an 
I  lie  king      attachment,  as  it  hath  been  used  before  this  time. 

and  Mil 

rdiincil,  that  he  trill  apply  tf  auitable  remedy  to  tliis,  and  openly  declare  and  interpret  these  words 
>tiiHi  caduth  as,  in  tlio  understanding  of  the  commons,  underwood  is  comprized  in  these  words, 
iilM  cwdua,  and  not  trees  of  such  age.** 

V  '  ,      t  ■   ,        g 

Hot  Pari.  47  E.  III.     No.  9.     A.D.  1373. 
Tithe  of  All  the  commons  of  the  realm  pray,  that  whereas  at  the  last 

parliiuuent  hoklen  at  IVinchesier,  the  lords  and  commons  of  the 
land  made  their  complaint,  that  parsons  and  vicars  of  hply  church 
travailed  them  in  court  christian  ibr  the  tithes  of  great  wood,  that  is 
to  say,  of  tlie  age  of  20  years  and  above,  by  colour  of  this  word  sitva- 
ikcdua;  at  their  request  it  was  ordaihed,  that  no  wood  that  was  or 
should  be  of  the  age  of  20  years  and  more,  should  be  tithable ;  and 
the  parsons  of  holy  church  intending  that  this  ordinance  doth  not 
restrain  them  of  their  ancient  encroachment^  surmising  that  this 
was  never  affirmed  for  a  statute,  make  citations  in  court  christian 
against  the  ordinance  aforesaid,  to  the  great  damage  of  the  people; 
wherefore  may  it  please  our  said  lord  the  king  to  affirm  the  said 
ordinance  for  a  statute  to  endure  for  the  time  to  come ;  and  that  a 
special  prohibition  upon  tlie  same  statute  be  made  thereof  in  chan- 
cery, forbidding  them  to  hold  plea  in  court  christian  of  tithes  of 
wood  of  the  age  aforesaid. 

Anstx^\ — Let  there  be  such  prohibition  granted  as  hatli  been, 
used  of  ancient  times. 
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Rot  ParL  50  E.  III.     No.  141.     A.  D.  1 S76.  ^  376. 

The  dergjr  pray,  that  although  tithe  of  wood,  especially  of  silva  Tithe  of 
atduoj  is  payable  to  God  and  the  church  of  divine  and  ecclesiastical  ^'^'^ 
^^U  yet,  where  the  question  before  the  ecclesiatical  judge  is 
merely  upon  the  tithe  of  silva  agdua^  the  king's  prohibitions  are- 
directed  to  die  par^  and  the  judge,  and  the  due  and  long  accus-^ 
tomed  consultadoQS  are  not  granted,  but  are  too  much  restrained 
by  clauses  now  of  late  subtilely  invented  against  justice,  so  that  the 
ecclesiastical  judges,  having  conuzance  in  causes  of  silva  ccsdua^ 
from  the  dread  of  such  clauses  so  lately  inserted  as  aforesaid  in 
consultations  of  this  kind,  will  not  dare  to  proceed ;  and  although  [  6  J 
a  mfficient  consultation  be  granted,  such  as  was  wont  to  be  granted 
anciently,  a  prohibition  similar  to  the  first  is  obtained  again  upon 
the  same  matter:  and  nevertheless,  if  afterwards  a  second  con- 
sultation being  previously  obtained,  the  judge  proceed  any  farther 
io  the  cause,  an  attachment  is  given  against  the  judge,  the  advocate, 
and  the  party,  notwithstanding  such  last  consultation :  wherefore 
the  same  clergy  pray,  that  in  a  cause  of  silva  cadita^  due  and  cus- 
tomary consultations  be  granted  without  any  difficulty  and  restric- 
tion whatsoever ;  that  the  aforesaid  attachment,  or  any  other  mo- 
lestation or  disturbance  in  the  secular  court,  cease,  even  after 
the  first  consultation  granted ;  and  that  it  may  be  lawful  for  the 
ecclesiastical  judge  after  that,  notwithstanding  the  king's  prohibitioiL 
may  be  afterwards  obtained,  to  proceed  with  impunity,  without 
o&nce  to  the  king's  mtyesty,  and  freely,  without  first  obtaining 
another  consultation. 

Answer.  —  One  consultation  granted  is  sufficient  by  the  law  in 
the  same  cause  or  plaint;  and  if  it  be  necessary,  they  shall  have  a 
special  clause  for  prohibitions  made,  or  to  be  made. 


Rot.  Pari.    No.  203. 
Item,  In  tithe  causes  it  is  sometimes  objected,  tliat  the  tithes 
exceed  the  fourth  part  of  the  value  of  the  church,  and  thereupon 
the  lung's  prohibition  is  obtained,  and  thereby  the  secular  court 
hath  conuzance  in  a  cause  of  tithes  notoriously  against  the  laws# 

Rot  Pari.    No.  205. 

Item,  If  any  one  be  drawn  before  the  secular  judge  upon  tithes 
under  the  name  of  chattels,  and,  being  so  drawn,  he  propound 
before  the  secular  judge  that  they  are  tithes,  and  not  chattels ;  let 
the  ecclesiastical  judge,  not  the  secular  judge,  decide  this,  and  ter- 
minate the  question! 

ilt  seems  rather  doub^  whether  any  ansfwer  was  given  io  cither  of 
these  petitions.'} 
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1376-7.  Rot.  ParL  51  E.  IIL    No,  80.     A.  D.  1376-7. 

The  clergy  pray,  that  whereas  the  tithes  of  wood  called  silva 
aedua  are  to  be  paid  to  God  and  holy  church,  of  divine  right  and 
the  right  of  holy  church,  neyertheless,  where  process  is  hanging  of 
such  kind  of  tithes  before  judges  of  holy  church,  the  king's  prohi- 
bitions are  directed  to  the  judges  and  parties,  and  the  consultations 
[  7  ]  due  and  according  to  the  laws  of  holy  church,  as  in  the  articles' 
and  petitions  following  is  more  fully  contained,  are  not  granted ; 
wherefore  the  said  prelates  and  clergy  pray,  that  in  cases  of  tithes 
of  such  manner  of  5t7i»  cadua  due  consultations  be  granted,  without 
any  difficulty  whatsover. 

Answer.  —  Let  the  law  thereof  be  used  as  heretofore  it  hath 
reasonably  been. 

Sut.  1  R.IL  c.  IS.   Rot.  Pari.    No.  118.     A.D.  1377- 

Ecclesiastical  Judges  shall  not  be  vexed  for  Suits  for  Tithes  in  a 

Spiritual  Ck>urt. 

The  prelates  and  clergy  of  this  realm  greatly  complain  that 
the  men  of  holy  church,  and  others,  suing  for  their  tithes,  and 
other  things,  in  the  spiritual  court  to  which  such  causes  ought,  and 
were  wont  to  pertain,  and  the  judges  of  holy  church,  having  cogni- 
sance in  such  causes,  and  other  persons  intermeddling  therein  ac- 
cording to  law,  be  maliciously  and  unduly  for  this  cause  indicted, 
imprisoned,  and  by  secular  power  horribly  oppressed,  and  also  en- 
forced with  violence  by  oaths  and  grievous  obligations,  and  many 
other  means  unduly  compelled  to  desist  and  cease  utterly  in  the 
things  aforesaid,  against  the  liberties  and  franchises  of  holy  church  : 
wherefore  it  is  assented,  that  all  such  obligations  made,  or  to  be 
made,  by  duress  or  violence,  shall  be  of  no  value.  And  as  to  those 
that  by  malice  procure  such  indictments,  and  to  be  the  same  indic- 
tors,  after  the  same  indictees  be  so  acquit,  such  procurers^shall  have 
and  incur  the  same  pain  that  is  contained  in  the  statute  of  West' 
minster  the  second,  of  those  which  procure  false  appeals  to  be  made. 
And  the  justices  of  assizes,  or  other  justices,  before  whom  such 
indictees  shall  be  acquit,  shall  have  power  to  inquire  of  such  pro- 
curers and  indictors,  and  duly  to  punish  them  according  to  their 
desert 


c.  14.  Rot.  Pari.  121.    Eodem  Anno. 

In  an  Action  of  Goods  taken  away,  the  Defendant  maketli  Title 

for  Tithes  due  to  the  Church. 
Item,  It  is  accorded,  that  at  what  time  that  any  person  of  the 
holy  church  be  drawn  in  plea  in  the  secular  court  for  his  own 
(ithes  taken  by  the  name  of  goods  taken  away,  and  he  who  is  so 
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drawn  in  plea  make  an  exception^  or  allq^  that  the  matter,  sub-      1 377* 
stance,  and  source  of  the  busmess  is  only  upon  tithes  due  of  right      -     . 
and  of  possession  to  his  church,  and  not  otherwise  any  goods  and 
chattels;  that  in  such  case  the  general  averment  shall  not  l)e  taken 
without  shewing  specially  how  die  same  was  his  lay*chatteL 


Rot  Pari.    Nal21.    Eodem  Anno. 

The  clergy  pray,  that  all  manner  of  tithe  of  wood  called  silva  Tithe  of 
caduoj  due  to  God  and  holy  church,  be  lawfully  paid.  And  in  ^^'^ 
case  the  king's  prohibition  be  delivered  to  the  judge,  or  party, 
in  a  cause  upon  such  kind  of  tithe,  that  a  full  and  plenary  consul- 
tation, without  any  new  or  undue  restitution  in  this  behalf,  be  forth- 
with granted ;  and  that  the  judges  proceeding,  the  pardes  pursuing, 
and  all  others  whatsoever  doing  tlicir  duty  on. this  pant,  be  not  for 
this  cause  hindered  or  aggrieved  by  indictments,  imprisonments, 
condemnations,  or  in  any  other  manner  whatsoever. 

Answer.  —  Let  it  be  done  in  this  case  a&  liath  been  used  before 
these  days. 

Rot.  Pari.  2  R.  II.    No.  1 9.    A.  D.  1 379. 

The  commons  shew,  that  great  mischief  is  done  by  persons  Tithe  of 
of  holy  church  who  demand  tithes  of  all  manner  of  wood,  by  ^^'^ 
colour  of  silva  cadua,  and  wrongfully  harass  them  in  divers  parts 
of  the  kingdom,  by  grievous  summonses  before  judges  of  holy 
church,  so  that  by  such  summonses  and  grievances  they  pay  tithes 
of  great  trees,  and  also  for  timber  which  they  fall  for  the  repairing 
of  their  houses,  and  for  fuel,  whereas  they  were  not  wont  nor  ought 
to  pay  them  of  right ;  but  the  said  commons,  from  not  being  able, 
and  from  the  great  ftvour  which  the  said  persons  of  holy  church 
have  before  the  judges,  and  for  that  the  judges  are  parties  in  such 
cases,  submit  to  the  wrong,  in  order  to  avoid  greater  mischief  in 
future,  which  has  often  been  done  to  the  said  commons  heretofore  r 
wherefore  they  pray  remedy,  that  silva  cadua  be  declared  in  other 
manner  than  the  clerks  have  heretofore  declared  it  for  their  profit^ 
without  the  assent  of  the  lords,  and  that  it  be  ordained  to  be  of 
underwood,  or  wood  of  a  certain  age  under  ten  years ;  (for  before 
the  first  pestilence  ♦  no  tithes  of  any  manner  of  wood  were  given,  •  A.D. 

1  1349 

granted  or  demanded) ;  and  that  thereupon  every  man  may  liave  a 
prohibition  upon  his  case;  for  those  of  the  chancery  intend,  that 
of  whatsoever  age  the  wood  may  be,  if  tithe  thereof  be  required, 
a  prohibition  doth  not  lie  thereupon. 
Answer.  —  Be  it  used  as  it  reasonably  hath  been  before  this  time. 


B  4 
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^»8^*  7R.II.     A.  D.  1384- 

Ree.€9  a.  ^"^  ^^  agreed  before  the  king's  council,  in  a  parliament  holden 
To  what  at  Salisbury^  that  consultations  ought  to  be  granted  of  sihxi  cadua^ 
torder  tUs  Qoth  with  Standing  it  is  not  renewed  annually.  And  thereupon  a 
agreement    consultation  was  awarded  for  the  abbot  of  Notleuy  in  the  case  oisilva 

Mr.  Selden  ,  ^ 

knows  not,    cadua. 

nnleM  to  tlwt  of  7  R.  IL  holden  at  SaU&buiy,  the  rolls  whercc^  have  nothing  of  it. 


Rot  Pari.  8  R.  II.    Noi  21.     A.  D.  1384. 
mc  of  rp^j.  commons  pray,  that  whereas  it  is  ordained  by  statute^  that 

a  general  prohibition  shall  be  granted  in  chancery,  wherever  men 
advanced  to  benefices  of  holy  church  demand  tithes  in  court  chris- 
tian of  great  wood  which  is  passed  the  age  of  twenty,  thirty,  or 
forty  years,  when  such  wood  is  cut  and  sold ;  and  because  no  spe- 
^al  prohibition  is  granted  by  the  said  statute,  the  said  men  of  holy 
church  sue  in  court  christian  for  the  tithes  aforesaid,  notwithstand- 
ing such  general  prohibition  directed  to  them,  to  the  great  damage 
and  mischief  of  those  who  sell  their  wood  in  the  form  aforesaid  ; 
may  it  please  our  lord  the  king,  to  grant  a  special  prohibition,  with 
attachments  thereupon,  against  the  ordinaries  and  those  who  sue 
against  the  statutes  as  aforesaid. 

Answer^ —  Be  it  done  as  was  heretofore  ordained  by  the  statute 
made  at  Westminster^  in  the  45th  year  of  th«  reign  of  our  grand^ 
&ther,  whom  God  have  mercy  upon. 


Rot  ParL  U  R.  IL    No.  29.    A.  D.  J  390. 
Tithe  uf  The  commons  of  the  land  pray,  that  whereas  parsons  and  vicars 

*^ '  claim  and  demand  of  the  said  commons  tithes  of  wood,  that  is,  as 

well  of  wood  of  the  age  of  40  or  60  years^  as  of  the  age  of  9  or  10 
jearsy  and  sue  and  emplead  them  in  court  christian,  to  the  great 
travail,  cost,  and  loss  of  the  said  commons,  notwithstanding  the 
statute  before  these  times  thereof  ordained^  by  reason  that  the 
words  sUva  cadua  are  not  expounded  nor  declared  in  certain ;  may 
it  therefore  please  our  lord  the  king  to  ordain,  that  the  said  words 
silva  aedua  may  be  declared,  determined,  and  ascertained,  that  the 
country,  which  hath  been  duly  tithable  from  the  20th  year  of  king 
Edwardy  since  the  conquest,  be  charged  with  such  tithes  according 

{[  10  ]  to  the  tenor  of  a  statute  thereof  made  before  these  days,  and  not 
otherwise,  so  that  the  said  commons  may  be  certain  of  what  manner 
of  wood  they  ought  to  pay  tithes,  at  the  final  discussion  of  thq 
aforesaid  debates.  ^   '     .    : 

Ansvoef'.  -«  Be  it  as  it  hath  been  heretofore^ 
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Stat  15  R.  11.  c.  6.     Rot.  Pari.  No.  38.     A.  D.  1891.       1391. 

In  Appropriation  of  Benefices  there  shall  be  Provision  made  for  the  " 

Poor  and  the  Vicar. 

Because  divers  damages  and  hindrances  oftentimes  have  hap- 
pened, and  daily  do  happen  to  the  parishioners  of  divers  places,  by 
the  appropriation  of  benefices  of  the  same  places ;  it  is  agreed  and 
assented,  that  in  every  licence  henceforth  to  be  made  in  the  chan- 
cery, of  the  appropriation  of  any  parish  church,  it  shall  be  ex- 
pressly contained  and  comprised,  that  the  diocesan  of  the  place, 
upon  the  appropriation  of  such  churches,  shall  ordain,  according 
to  the  value  of  such  churches,  a  convenient  sum  of  money  to  be 
paid  and  distributed  yearly  of  the  finiits  and  profits  of  the  same 
churches,  by  those  that  will  have  the  said  churches  in  proper  use, 
and  by  their  successbrs,  to  the  poor  parishioners  of  the  said  ' 
churches,  in  aid  of  their  living  and  sustenance  for  ever;  and  also 
that  the  vicar  be  well  and  sufficiently  endowed. 


Rot.  Pari.    No.  44.    Eodeni  Anno. 

TuEcommons  pray,  that  whereas  in  many  parts  of  the  realm  divers  TitiM  of 
persons  are  sued,  travailed,  and  put  to  great  costs,  and  some  are .  ^ 
excommunicated  in  court  christian  for  tithes  of  great  trees  as  well 
as  of  seasonable  wood,  under  colour  of  this  word  silva'^cedua )  that 
it  may  please  our  lord  the  king,  and  the  very  sage  lords  of  this 
parliament,  that  this  word  silva^cnedua  be  declared,  and  the  age  of 
wood  tithable  be  ascertained,  in  this  present  parliament,  in  ease  of 
the  said  commons,  considering  that  divers  bills  upon  this  matter 
have  been  inserted  in  the  petitions  of  the  commons  in  several  par- 
liaments before  these  days,  and  no  remedy  is  ordained. 

Answer.  —  Be  it  used  as  it  hath  been  used  heretofore. 


Stat  2  H.  IV.  c.  4.     A.  D.  1400-1. 

The  Penalties  for  the  purchasing  of  Bulls  tobe  dischai^ged  of  Tithei. 

For  as  much  as  our  lord  the  king,  upon  grievous  complaint  to 
him  made  in  this  parliament,  hath  perceived,  that  the  religious 
men  c^  the  order  of  Cisteaux  in  the  realm  of  England  have  pur- 
chased certain  bulls  to  be  quit  and  discharged  to  pay  the  tithes  of 
their  lands,  tenements,  and  possessions  let  to  ferm,  or  manured, 
or  occupied  by  other  persons  than  by  themselves,  in  great  prejudice 
and  derogation  of  the  liberty  of  holy  church,  and  of  many  liege 
people  of  the  realm ;  our  lord  the  king,  willing  thereupon  to  ordain 
remedy,  by  the  advice  and  assent  of  the  lords  spiritual  and  tem- 
poral, and  at  the  instance  and  request  of  the  said  commons,  hath 
ordained  and  stablished,  that  the  religious  persons  oi  the  order  ot* 


[in 
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1400-1.  Cisteaux  shall  stand  in  the  estate  that  they  were  before  ttie  time  of 
such  bulls  purchased ;  and  that  as  well  they  of  tlie  said  order,  an  all 
other  religious  and  seculars,  of  what  estate  or  condition  they  be, 
who  put  the  said  bulls  in  execution,  or  from  henceforth  purchase 
other  such  bulls  of  ne\^,  or  by  colour  of  the  same  bulls  purchased, 
or  to  be  purchased,  take  advantage  in  any  manner,  that  process 
shall  be  made  against  them,  and  every  of  them,  by  garnishment  of 
two  months  by  writ  oi prcemunire  facias  i  and  if  they  make  default^ 
or  be  attainted,  then  they  shall  incur  the  pains  and  forfeitures  con- 
tained in  the  statute  of  provisors,  made  the  tliirteenth  year  of  the 
said  king  Richard. 

Rot  Pari.  No.  51.  Eodem  Aruio. 
or  appro-  The  commons  pray,  that  no  appropriation  of  any  church  be 
churdbou  ^  henceforth  made ;  and  that  he  who  enjoys  such  appropriation  in 
future^  incur  the  penalty  contained  in  the  statute  of  provisors ;  ex- 
cept that  religious  or  any  other  persons  whosoever  who  have  pos- 
sessions in  mortmain,  may  exchange  and  give  such  possessions  so 
in  mortmain  to  secular  hands,  in  order  to  have  such  l)enefice  ap- 
propriated with  the  licence  of  the  king,  tlie  patron,  tlie  lord,  and 
the  founder. 

Answer.  —  The  king  will  advise  upon  it 


r  ]  2  1  Rot.  Pari.  No.  59.     Eodem  Anno. 

Of  tithe  The  commons  Iq/ler  reciting  the  statute  of  45  Edw.  II L]  say^ 

of  wood.  jjjat  notwithstanding  this  statute,  parsons  and  vicars  of  holy  church 
claim  tithes  of  all  manner  of  wood  as  they  were  wont  to  do  before, 
because  consultations  in  this  case  in  ch^cery  have  so  easily  been 
granted  by  colour  of  these  words  silva  asdua ;  they  therefore  pray, 
that  the  king  would  please  to  ordain,  tliat  no  consultation  be  grant- 
ed by  these  words  silva  aedua^  if  it  be  so  that  the  wood  of  which 
tithes  are  claimed  be  of  the  age  of  20  years  or  more  at  die  time  of 
cutting ;  and  Uiat  a  penalty  be  thereupon  ordained  in  tliis  present 
•parliament 

Answer,  —  Be  it  used  as  it  hath  been  used  before  these  days. 


Rot  Pari.  No.  93,     Eodetn  Anno. 
Agistment.        Item,  Pnountles  commuues,  q         Item,    The   commons    pray, 

par  la  ou  diverses  gentz  de  seinte  that  whereas  divers  men  of  hoiy 

esglise  empledont  plusours  lieges  cliurch  implead  many  liege  sub- 

du  roial]n«  en  court  christian  jects  of  the  realm  in  court  chris- 

pur  dysmes  d'engystementz  de  tian  for  tithes   of  agistment  of 

oerteins  terres,  prees,  pastures,  certain  lands,  meadows,  pastures, 

h  yastes,  lesqueux  qe  ount  my  and  wastes,  which  have  not  been 
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este  dismez  d'eogyst^ment  de- 
vant  ces hears;  cestassavoir,  des 
terre$  semez  &  prees  mesme  Tan 
apres  ceo  qu'ils  ount  pris  lour 
dismes  des  blees  &  de  fyn,  & 
des  pastures  &  vastz,  queux  ount 
este  dismes  d'engistementz  a  nul 
temps,  la  ou  les  ditz  persones 
de  seinte  esglise  nount  leur 
dismes  continuelment  de  les  ag- 
nelez,  velez,  &  autres  tieux  ma- 
neres  de  dismes  avenantz  &  este- 
aotez  sur  les  ditz  terres,  prees, 
pastures,  &  vastez,  a  graunt 
damage  &  dissese  si  b"!!  a 
seign  rs  come  altres  pours  ten- 
ants de  les  commons  du  roi- 
alme:  Que  plese  a  nre  sr  le 
roy,  en  cest  present  parlement, 
pur  faire  declaration,  lequel  les 
ditz  dismes  d'engestement  seront 
paiez  ou  non;  &  pour  ordiner 
probibidon  ou  autre  due  remede 
encontre  les  persones  de  seinte 
esglise,  queux  senrtjit  tieux  plees 
en  court  christiane  encountre 
ascun  de  les  lieges  le  roy,  en- 
countre droit,  ley,  &  resou. 

Besponsio.  —  Celluy    q    soy 
seente  greve  sue  en  especial 


tiUiable  of  agistment  before  these  14( 
days;  that  is  to  say,  of  lands  ""^ 
sown  and  meadows  the  same 
year  after  they  have  taken  their 
tithes  of  corn  and  hay,  and  of 
pastures  and  wastes,  which  have 
at  no  time  been  tithable  for  agist- 
ment, where  the  said  persons  of 
holy  church  take  their  tithes  con- 
tinually of  lambs,  calves,  and 
other  such  manner  of  tithes 
coming  and  being  upon  the  said 
lands,  meadows,  pastures,  and 
wastes,  to  the  great  damage  and 
disseisin,  as  well  of  lords  as  of 
others,  poor  tenants  of  the  com- 
mons of  the  realm :  May  it  [ 
please  our  lord  the  king,  in  this 
present  parliament,  to  make  de- 
claration, whether  the  said  tithes 
of  agistment  shall  be  paid  or  not^- 
and  to  order  a  prohibition  or 
other  due  remedy  against  the 
persons  of  holy  church,  who 
shall  serve  such  pleas  in  court 
christian  against  any  of  the  liege 
subjects  of  the  king,  against 
right,  law,  and  reason. 

Answer.  —  Let  him  who  shall 
£nd  himself  grieved  sue  s})ecially. 


Stat  4  H.  IV.  c.  12.     A.  D.  1402. 

In  Appropriations  of  Benefices  Provision  shall  be  made  for  the 

Poor  and  the  Vicar. 

It  is  ordained,  that  the  statute  of  appropriation  of  churches, 
and  of  the  endowment  of  vicars  in  the  same,  made  the  fifteenth 
year  of  king  Richard  the  second,  be  firmly  holden  and  kept,  and 
put  in  due  execution ;  and  if  any  church  be  appropriated  by  licence 
of  the  said  king  Bichardy  or  of  our  lord  the  king  that  now  is, 
sithence  the  said  fifteenth  year,  against  the  form  of  the  said  statute, 
the  same  shall  be  duly  reformed  according  to  the  effect  of  the  same 
statute,  betwixt  this  and  the  feast  of  Easter  next  coming.  And  if 
such  reformation  be  not  made  within  the  time  aforesaid,  xhvX  the 
appropriation  and  licence  thereof  be  made  void,  and  utterly  repeal- 
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1402.  ed  and  adnulled  for  ever;  except  the  church  of  Hadenham  in  the 
"■*-'""*"  diocese  of  Ehfj  which,  for  to  eschew  divers  damages,  discords,  iand 
debates,  that  have  been  before  this  time  betwixt  the  bishop  of  Ely 
and  the  archdeacon  of  Ely^  upon  the  exercise  of  their  jurisdiction, 
(as  it  was  openly  declared  by  the  same  bishop  in  presence  of  the 
king,  and  of  the  lords  in  parliament,)  was  of  late  appropried,  by 
the  licence  of  the  king  our  lord,  to  the  archdeacon  and  his  succes- 
sors to  do  divine  service,  keep  hospitality,  and  to  support  other 
charges  as  pertaineth.  Moreover  it  is  ordained  and  stablished, 
that  all  the  vicarages  united,  annexed,  or  appropried,  and  the 
licences  thereof  had  after  the  first  year  of  the  said  king  Bichardf 
how  well  soever  that  they  who  have  united,  annexed,  or  appropried 
[  14  ]  such  vicarages,  be  in  possession  of  the  same  vicarages,  or  by  virtue 
of  such  licences  may  in  any  wise  be  in  possession  of  the  same  in 
any  time  to  come,  they  shall  be  also  utterly  void,  revoked,  repeal- 
ed, adnulled,  and  disappropried  for  ever;  and  that  henceforth  in 
every  church  so  appropried,  or  to  be  appropried,  a  secular  person 
be  ordained  vicar  perpetual,  canonicaliy  institute  and  induct  in  the 
same^  and  covenably  endowed  by  the  discretion  of  the  ordinary 
to  do  divine  service,  and  to  inform  the  people,  and  to  keep  hospi- 
tality there,  except  the  church  of  Hadenham  aforesaid ;  and  that  no 
religious  be  in  any  wbe  made  vicar  in  any  church  so  appropried, 
or  to  be  appropried,  by  any  means  in  time  to  come. 


Stat.  5  H.  IV.  c.  11.     A.D.'i^OS-*. 

The  Fermors  of  Aliens  shall  pay  their  Tithes  to  the  Parson  of  the 

same  Parishes. 
It  is  ordained  and  established,  that  the  fermors,  and  all  manner  of 
occupiers  of  the  manors,  lands,  tenements,  and  other  possessions  of 
aliens,  shall  pay  and  be  bound  to  pay,  all  manner  of  dismes  thereof 
due  to  parsons  and  vicars  of  holy  church,  in  whose  parishes  the 
same  manors,  lands,  tenements,  and  possessions  be  so  assigned  and 
due,  as  the  law  of  holy  church  requireth,  notwithstanding  that  the 
said  manors,  lands,  tenements,  or  other  possessions  be  seized  into 
the  king's  hands,  or  notwithstanding  any  prohibition  made  or  to 
be  made  to  the  contrary. 


Rot.  Pari.  No.  65.    Eodem  Anno. 

Of  tithe  of  The  commons  pray,  that  whereas  many  liege  subjects  of  our 
^ines  and  j^^j  ^^  jj^g  are  oftimes  vexed  and  travailed  by  parsons  and  vicars 
of  holy  church,  by  citations  and  censiires  of  holy  church,  for  tithes 
of  stones  and  slates  opened  and  drawn  out  of  quarries,  no  tithes 
having  ever  been  demanded  or  piud  of  such  stone  or  slate ;  that  it 
may  please  tlie  lord  the  king  to  ordain,  that  if  any  prohibition  be 

14 
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granled  in  suck  case,  no  consultation  may  be  awarded  to  tba  conr   14O0r4. 
trary.  — — - 

Answer.  -~  The  king  will  advise  upon  it. 


Rot  ParL  No.  74.    Eodem  Anno. 

That  the  noUe  ordinances  and  statutes  made  in  the  4th  year  of  Of  appro. 
the  leign  of  our  lord  the  kin^  concerning  the  appropriations  of  ^ 
parochial  churches,  and  the  oidowments  of  vicarages  therein,  may     [  15  ] 
stand  in  their  force  and  eflect,  and  that  they  be  firmly  holden 
and  kept,  and  put  in  due  execution  ;  and  that  if  any  letters  patent 
be  or  shall  be  Qiade  to  the  contrary,  they  be  avoided  and  holden 
ioT  nulL 

Antwer* — JLet  the  statutes  thereof  made  be  holden  and  kept. 


Rot  Pari.  7  and  8  H.  IV.    No.  US.    A.  D.  1406. 

Ths  coounons  pray,  that  it  be  ordained  and  established  in  this  Bulls,  &c. 
present  parliament,  that  if  any  person,  rdigious  or  secular,  of 
what  estate  or  condition  aoever  be  be^  by  ccdour  of  any  bulls  con« 
taining  privilege  to  be  discharged  of  tithes  appurtenant  to  parish 
diuidies,  prebends,  hospitals,  or  vicarages,  purchased  before  the 
first  year  of  the  reign  of  the  king  Biduard^  kte  king  oiEt^land^ 
the  second  since  the  conquest,  *  not  executed,  have  disturbed  and  *  '**<^  ^* 
will  not  suffer,  or,  by  any  bulls  heieafter  to  be  purchased,  disturb 
and  do  not  suffer  any  person  of  holy  church,  whether  he  be  parson 
of  a  church,  prebendaiy  of  a  prebend,  ward^i  of  an  hospital,  vicar, 
or  other  person  whatsoever,  to  take  and  enjoy  the  tithes  anciently 
due  to  the  same  churches,  prebends,  hospitals,  vicarages,  or  other 
ben^ces  of  hdy  church,  that  the  same  disturbers  be  punished  by 
such  process  and  penal^  as  is  ordained  by  the  statute  cS  the  second 
year  of  the  reign  of  our  lord  the  now  king^  against  those  of  the 
order  of  Cisteriiam. 

Answer.  —  The  king  wills,  that  no  person,  of  what  estate  or  con-^ 
dition  soever  he  be,  put  in  execution  any  such  bulls  purchased  be- 
fore the  first  year  of  king  Richard  the  second,  or  since,  or  any  such 
bulla  to  be  purchased  in  time  to  come ;  and  that  if  hqpceforth  any 
person,  religious  or  secular,  of  what  estate  or  condition  soever  he 
be^  l^  cdour  of  sudi  bulls  disturb  any  such  persons  of  holy  churchy 
so  that  they  cannot  take  and  enjoy  the  tithes  due  to  them,  and  be- 
longing to  their  said  benefices,  that  such  disturber  incur  such  pro- 
cess Mid  pain  as  is  ordained  by  the  statute  of  the  seoHid  year  of  our 
lord  the  now  kmg^  against  those  of  the  order  of  Cisteriiam. 


Rot  Pari.  2  H.  V.    No.  7.    A.  D.  1414. 
The  commons  pray,  that  whereas  they  are  often  empleaded  in  or  Jthe  of 
C30«t  dnristian  for  tithes  of  great  wood  of  the  age  of  20  year%. """^ 
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HH.      and  of  40  years,  and  more,  by  the  name  of  these  words  silva  ceedun) 
and  in  the  statute  made  in  the  time  of  king  Edward^   the  great 

C  16  ]  grand&ther  df  the  lord  the  now  king,  in  the  45th  year  of  his  reign, 
it  is  contained,  that  a  prohibition  be  granted  in  this  case,  and 
thereupon  an  attachment,  as  it  bath  been  used  before  these  days;  by 
which  statute  no  full  declaration  is  made  what  wood  is  tithable, 
and  what  not,  wherefore  the  justices  of  the  land  are  of  difierent 
opinions  upon  this  matter ;  that  it  please  our  lord  the  king  to  limit 
and  ordain,  by  the  advice  of  the  lords  of  this  present  parliament, 
that  all  manner  of  wood,  which  is  of  the  age  of  20  years  or  more^ 
shall  not  be  tithable  in  any  manner  for  the  time  to  come ;  and  if  it 
be  under  the  age  of  21  years  it  shall  be  tithable,  if  the  custom  of 
the  country,  where  such  wood  is  growing,  demands  it,  and  that  in 
this  case  there  be  a  prohibition,  and  thereupon  an  attachment, 
without  granting  a  consultation. 

Angmer.  —  Because  the  matter  of  the  petition  requires  great  and 
mature  deliberation  and  declaration,  the  king  wills,  that  the  said, 
matter  be  adjourned,  and  remitted  to  the  next  parliament;  and 
that  the  clerk  of  the  parliament  cause  this  article  to  be  brought  be- 
fore the  king  and  lords  at  the  beginning  of  the  next  parliament,  in 
order  that  a  declaration  may  be  had  thereupon. 


Rot.  Pail.  2  H.  V.    No.  9.    A.D.  1414^ 

An  Act  for  suppressing  the  Alien  Priories. 

Tbe  commons  pray,  that  in  case  final  peace  should  hereafter  be 
made  between  you  our  sovereign  lord  and  your  enemy  of  France^ 
and  thereupon  all  the  possessions  of  the  alien  priories  in  £itg^- 
land  should  be  restored  to  the  chief  houses  of  the  religious 
abroad,  to  which  those  possessions  are  belonging,  damage  and  loss 
would  come  to  your  said  kingdom,  and  to  your  people  of  the  same, 
kingdom,  by  the  great  rents  and  revenues  which,  from  year  to 
year  ever  afterwards,  would  be  remitted  from  the  said  possessions 
to  the  chief  houses  aforesaid,  to  the  very  great  impoverishment  of 
the  same  your  kingdom  in  this  behalf^  which  God  forbid ;  may  it 
please  your  most  noble  and  most  gracious  lordship,  for  the  con- 
sideration aforesaid,  and  also  in  consideration  that,  at  the  beginning 
of  the  war  between  the  two  kingdoms,  your  liege  subjects  were^  by 
a  judgment  given  in  the  kingdom  oi  Prance^  for  ever  ousted  and 
disinherited  of  all  the  possessions  which  they  then  had  of  the  gift 
of  your  noble  progenitors  in  the  parts  abroad  within  the  jurisdic- 
tion of  France^  most  graciously  to  ordain  in  this  present  parlia- 
[  17  ]  ment,  by  the  assent  of  your  lords  spiritual  and  temporal,  that  all 
the  possessions  of  the  alien  priories,  situate  in  England^  may  remain 
in  your  hands  to  you  and  your  heirs  for  ever,  to  the  intent  that 
divine,  services  may  henceforth  be  more  duly  celebrated  in  the. 
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aibrcsnid  places  by  EngUdimen^  than  they  have  hitherto  been  by     1414* 
Frenchmen.  — — . 

Provided,  that  the  possessions  of  the  conventual  alien  priories; 
and  of  the  priories  who  are  inducted  and  instituted,  and  also  alt  the 
alien  possessions  given  by  the  most  gracious  lord  the  king  your 
fiither,  whom  God  have  mercy  upon,  to  the  master  and  college  of 
Foiimngay^  and  their  successors,  of  the  foundation  of  the  said  lord 
die  king  yoiu:  &ther,  and  of  Edward  duke  of  Yorky  notwithstand- 
ing the  peace  to  be  made,  if  any  should  be,  tc^etber  with  all 
manors,  franchises,  and  liberties,  by  our  said  lord  the  king  your 
father  granted  to  the  said  master  and  college,  and  their  successors, 
and  by  you  confirmed,  may  perpetually  remain  by  the  authority  of 
this  present  parliament  to  the  said  master  and  college,  and  to  their 
svLCfessoTSj  to  the  use  and  intent,  according  to  the  tenor  and  pur- 
port of  the  letters  patent  of  our  said  lord  the  king  your  father, 
of  the  foundation  of  the  said  college,  without  any  charge  or  profit 
to  you,  most  sovereign  lord,  and  your  heirs,  or  to  any  other  person 
pr  persons,  saving  the  services  due  to  the  lords  of  the  English  fees, 
if  any  there  be^  notwithstanding  the  said  grant  made  by  our  afore- 
said lord  the  king  your  father,  to  the  said  master  and  college,  and 
their  successors,  extend  only  during  the  war  between  you,  most 
sovereign  lord,  and  your  enemy  of  France;  and  saving  also  to 
every  one  of  your  liege  subjects,  as  well  spiritual  as  temporal,  the 
estate  and  possession  which  they  have  at  present  in  any  of  such 
aliai  possessions,  whether  they  have  purchased,  or  are  to  purchase 
them  in  perpetuity,  or  for  term  of  life^  or  for  term  of  years,  of 
the  chief  bouses  abroad,  by  the  licence  of  our  lord  the  king  your 
most  noble  father,  whom  God  have  mercy  upon,  or  of  king 
Edward  the  third,  your  great  grandfather,  or  of  king  Bichard  the 
second,  since  the  conquest,  or  of  your  own  gracious  ^ft,  grant, 
confirmation,  or  licence,  now  had  in  that  behalf  iptxymg  and  sup- 
porting all  the  charges,  pensions,  annuities,  and  corrodies,  granted 
to  any  of  your  liege  subjects  by  you,  or  any  of  your  noble  pro* 
genitors,    to  be  taken  out  of  the  possessions  or  alien  priories 

aforesaid* 

Angwer.  —  The  king  wills  it :  and  also  that  the  said  master  and 
^legdoi  Fotherif^ayhdiye  sn  exemplification  from  the  king,  under 
his  great  seal,  of  this*petition,  for  their  greater  security  in  this  be-     [  18  ] 
half,  and  that  with  the  assent  of  the  lords  spiritual  and  temporal, 
in  thb  present  parliament  assembled. 


Rot.  Pari.  10  H,  VI.   No.  12.    A.D.  1432. 
The  commons,  afier  reciting  in  their  petition  the  statute  of  ApproprU- 
4  H.  IV.  proceed  thus,    ^^  and  forasmuch  as  in  that  statute  no  ^^l^^chea. 
penalty  is  imposed  upon  those  who  have  churches  to  their  own  use. 
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1432.     in  case  th^y  suffer  die  vicarages  therein  to  be  inofficiate,  and  there^ 
-  fore  in  several  parts  of  the  kingdom  they  have  suffered  the  said 

vicarages,  by  the  insufficient  endowment  thereof,  and  for  their  own 
gain,  to  be  inofficiate  and  void  for  several  years,  by  reason  whereof, 
in  many  parishes  in  the  kingdom,  old  men  and  women  have  died 
without  confession,  or  receiving  any  other  sacrament  of  holy 
churchy  and  infants  have  died  without  baptism,  whereby  several 
mischiefi  and  inconveniences  from  day  to  day  hi^pen,  to  the  great 
dishonour  of  holy  church ;"  they  pray  therefore,  '^  That  it  mBy 
be  ordained  by  this  present  parliament,  diat  if  any  religious  or  man 
of  holy  church,  of  what  estate  or  condition  soever  he  be,  who 
liave  or  hold  any  churches  to  their  own  use,  hereafter  suffer  the 
vicarages  of  such  churches  to  be  inofficiate^  without  li  resident  vicar 
thereon,  for  six  months;  that  the  same  churches  so holden  to  tbdr 
ovm  use,  with  all  their  appurtenances  and  dependencies,  be  abso-r 
Intely  dis^[q)ropriated  and  disamortised  for  ever,  saving  only  to  the 
said  religious  and  men  of  holy  church  their  patronage  therein,  as 
they  had  befoire  any  appropriations  were  made  of  the  said  churches, 
or  they  were  holdcsi  to  their  pn^r  use,  without  having  or  retain- 
ing any  pension,  portion,  annuity,  or  other  charge  whatsoever,  and 
saving  to  the  ordinaries  their  right  by  lapse. 
Arufwer.  — -  The  king  will  advise  upon  it 


Rot  Pari,    jpodem  Anno.     No*  17* 

OfMft  The  commons,  after  reciting  in  their  petition  the  statute  of 

^"^^^  E.  III.  say.  That  now  so  it  is,  that  divers  li^e  subjects  of  our 

H.  6.  Rot  lord  the  king  are  empleaded  and  travailed  in  court  christian  for 

^^^  ^^.  tithes  for  the  said  causes,  who  thereupon  come  into  the  chanoery 

aKkepeii-  of  our  lord  the  kin^  in  order  to  have  a  writ  of  prohibition  and  of 

^^''^^^^  attachment  according  to  the  effect  of  the  said  statute,  which  writs 

to  are  denied  to  them,  against  law  and  right;  wherefore  that  it  may 


^•^^  ^    please  our  lord  the  king,  by  the  advice  and  consent  of  the  lords 
«« The  king  spiritual  and  temporal,  in  this  present  parliament,  to  ordain,  by  the 
^^  *it[^    authority  of  the  same  parliament,  that  those  persons  who  feel  them- 
r  19  ]    selves  aggrieved  against  the  ordinance  of  the  said  statute,  may 
have  writs  of  prohibition  and  attachment  thereupon,  according  to 
the  effect  of  the  said^  statute;  and  in  case  any  such  prohibiti<m  or 
attachment  be  denied  to  any  of  his  liege  subjects  in  the  chancery  of 
our  lord  the  king,  that  then  such  writs  of  prohibition  and  attach- 
ment be  granted  as  well  in  the  bench  of  our  lord  the  kii^  as  in 
the  common  bench;  and  tiiat  the  writs  of  prohibition  and  attach- 
ment issuing  out  of  those  benches  may  have  the  same  force  and 
effect,  as  the  original  writs  of  prohibition  and  attachment  so  issuing^ 
out  of  the  diancery  of  our  lord  the  king. 
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Ans'soer,  — Let  the  statute  before  made  be  kept  and  executed  ac-      1492. 
cording  to  the  tenor  thereof.  — 


Rot.  Pari.    19  H.  VI.  P.  i.    M.  SO.     Rymer's  Fcedera. 

Vol.  X.  P.  802.     A.  D.  1440. 
Grant  of  the  Alien  Priories  in  Fee. 

The  LfOrd  King  to  all  to  whom,  &c  Health.  —  Know  ye  that 
we  fully  confiding  in  the  fidelity  and  circumspection  of  the  venerable 
&thers  in  Christ,  Henry  (a)  archbishop,  John{b)  b\sho\>  of  Bath  WH«™7 
and  Wellsj    John  [c)  bishop  of  St.  Asaph^  and  William  {d)  bishop  ^)  jotm* 
o(  Salisbury^  and  of  our  beloved  and  faithful  cousin  William  earl  of  *^' 
SuffUkj  and  also  of  our  beloved  John  Somcrseth^  Thomas  Bekyngton^  Stafford. 
Richard  Andrews^  Adam  Moleyns^  clerks;  John  Hampton^  James  ^?^2J*"* 
Finysj  esquires  ;  and  William  Tresham  ;  and  by  reason  of  the  great 
confidence  which  we  place  and  have  in  the  aforesaid  persons,  have 
given  and  granted  to  them  all  those  priories,  manors,  lands,  tene« 
ments,  rents,  services,  pensions,  portions,  apports,  and  possessions, 
being  within  our  kingdom  of  England  and  Wales,  and  the  marches 
of  Wales  aforesaid,  (which  are  called  the  late  priories  and  posseis- 
sions  of  aliens,}  lately  appertaining  or  belonging  to  any  religious 
lioiise  or  houses  in  parts  beyond  the  seas,  and  in  our  hands  now 
being :  To  have  and  to  hold  to  them,  their  heirs  and  assigns,  of 
us  and  our  heirs,  by  fealty  only,  for  all  services,  burthens,  exac- 
tions,  and  demands,  from  the  feast  of  Easter  last  past  for  ever, 
together  with  the   advowsons  of  all  the  said  priories,  rectories, 
churches,  vicarages,  chapels,  chantries,  hospitals,  and  other  eccle- 
siastical benefices,  which  are  now  called,  or  lately  were  called,  the 
priories  and  possessions  of  alliens,  being  within  our  said  kingdom 
of£iig/an^and  Wales,  and  the  marches  of  Wales  aforesaid,  lately 
appertaining  and  belonging  to  any  such  house  or  houses  in  the  said     [  20  ] 
parts  beyond  the  seas ;  together  also  with  all  knights'  fees,  franchises, 
and  liberties  whatsoever,  to  the  said  premises,  or  any  of  them,  in 
any  manner  belonging  or  appertaining. 

We  have  granted  also  to  the  said  archbishop,  bishops,  earl,  John, 
Thomas,  Richard,  Adam,  John,  James,  and  WiUiam,  all  and  singular 
rents  and  fiirms,  which  any  person  or  persons  is  or  are  bound  to 
render  to  us  ibr  any  such  priories,  manors,  lands,  tenements,  rents, 
services,  pensions,  portions,  apports,  and  possessions  whatsoever : 
To  have  and  to  hold  the  same  rents  and  farms,  together  with  the 
reversions  as  well  of  the  said  priories,  manors,  lands,  tenements, 
rents,  services,  pensions,  portions,  apports,  and  possessions,  when 
they  shall  happen,  or  may  or  ought  to  come  in  any  manner  to  our 
hands,  or  the  hands  of  our  heirs,  as  of  any  other  priories,  manors, 
lands,  tenements,  rents,  services,  pensions,  portions,  apports,  and 
possessions  within  our  kingdom  of  England  and  Wales,  and  the 
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marches  of  Wales  aforesaid,  which  are  now,  as  is  aforesaid,  called, 
or  lately  were  called,  the  priories  and  possessions  of  aliens,  lately 
belonging  or  appertaining  to  any  religious  bouse  or  bouses  in  the 
said  parts  beyond  the  seas,  which  any  person  or  persons  holds, 
hath,  or  occupies,  hold,  have,  or  occupy,  for  term  of  life  by  the 
curtesy  of  England^  or  m  dower,  or  in  fee-tail,  or  otherwise  for 
term  of  years,  of  our  own  grant  or  demise,  or  of  the  grant  or  de- 
mise of  any  of  our  progenitors,  and  which,  by  or  after  the  decease 
of  the  said  person  or  persons,  or  of  any  other  person,  or  by  any 
other  means,  may  and  ought  to  come,  fall,  revert,  or  remain,  to 
and  in  our  hands,  or  the  hands  of  our  heirs,  to  the  said  archbi- 
shop, bishops,  earl,  John^  Thomas,  Bichard,  Adam,  John,  James, 
and  William,  their  heirs  and  assigns,  from  the  feast  aforesaid  for 
ever,  of  us  and  our  heirs,  by  fealty  only  for  all  services,  exactions, 
and  demands. 

And  this,  though  express  mention  is  not  made  in  these  presents 
of  the  real  yearly  value  of  all  and  singular  ttie  premises,  or  any  of 
them,  or  of  any  gifts  and  grants  heretofore  made  to  the  said  archbi- 
shop, bishops,  earl,  John,  Thomas,  Richard^  Adam,  John,  James,  and 
William,  or  any  of  them,  by  us  or  any  of  our  progenitors,  or  any 
statute,  ordinance,  or  provision,  heretofore  to  the  contrary  pub- 
lished, ordained,  or  provided,  notwithstanding. 

In  witness,  Sfc.  —  Witness  the  king,  at  his  castle  of  Windsor,  the 
twelfth  day  oi  September, 

By  the  king  himself,  and  of  the  date  aforesaid,  by  the  authority 
of  parliament. 


Thii  statute 
ii  confirmed 
and  enlarg- 
ed by  2  &  S 
£d.6.c.l3. 


Stat.  27  H.  VIII.  c.  20.     A.  D.  1535. 

For  Tithes  to  be  paid  throughout  this  Realm. 

^  Forasmuch  as  divers  numbers  of  evil-disposed  persons  inha^ 
bited  in  sundry  counties,  cities,  towns,  and  places  of  this  realm, 
having  no  respect  to  their  duties  to  Almighty  God,  but  against 
right  and  good  conscience  having  attempted  to  subtract  and  with- 
hold in  some  places  the  whole,  and  in  some  places  great  parts  of 
their  tithes  and  oblations,  as  well  personal  as  predial,  due  unto 
God  and  holy  church ;  and,  pursuing  such  their  detestable  enor- 
mities and  injuries,  have  attempted  in  late  time  past  to  disobey, 
contemn,  and  despise  the  process,  laws,  and  decrees  of  the  ec- 
clesiastical court  of  this  realm,  in  more  temerous  and  large  man- 
ner than  before  this  time  hath  been  seen :  for  reformation  of  which 
injuries,  and  for  unity  and  peace  to  be  preserved  amongst  the 
king's  subjects  of  this  realm,  our  sovereign  lord  the  king,  being 
supreme  head  on  earth  (under  God)  of  the  church  of  England, 
wiUing  the  spiritual  rights  and  duties  of  that  church  to  be  pre- 
served, continued,  and  maintained,'  bath  ordained  and  enacted 
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by  authority  of  this  present  parliament,  that  every  of  his  subjects      1 535. 
of  this  realm  oi  England^  Ireland^  Wales^  and  Caleis^  and  marches 


of  the  same,  according  to  the  ecclesiastical  laws  and  ordinances  of  be  paid  ao- 
his  church  of  England^  and  after  the  laudable  uses  and  customs  of  ^^^^ 
the  parish,  or  other  place  where  he  dwelleth  or  ocCTT^ieth,  shall  ofthepanair 
yield  and  pay  his  tithes  and  offerings,  and  other  duties  of  holy  jjJSw**^ 
church ;  and  that  for  such  subtractions  of  any  of  the  said  tithes  and   j;^  offend- 
oflferings,  or  other  duties,  the  parson,  vicar,  curate,  or  other  party  cr,  in  mb- 
in  that  b^alf  grieved,  may,  by  due  process  of  the  king's  ecclesiastical  tithes,  diall 
laws  of  the  church  of  England^  convent  the  person  or  persons  of-  ^  consent. 
fending  before  his  ordinary,  or  odier  competent  judge  of  this  realm,  uie  ordi. 
having  authority  to  hear  and  determine  the  right  of  tithes,  as  also  °^^ 
to  compel  the  same  person  or  persons  offending  to  do  and  yield 
their  said  duties  in  that  behalf.     And  in  case  the  ordinary  of  the 
diocese,  or  his  commissary,  or  the  archdeacon  or  his  official,  or 
any  other  competent  judge  aforesaid,  for  any  contempt,  contumacy, 
disobedience,  or  other  misdemeanor  of  the  party  defendant,  make 
information  and   request   to  any  of  the  king^s  most  honourable 
council,  or  to  the  justices  of  the  peace  of  the  shire  where  such  of- 
fender dwelleth,  to  assist  and  aid  the  same  ordinary,  commissary, 
archdeacon,  official,  or  judge,  to  order  or  reform  any  such  person     [  22  ] 
in  any  cause  before  rehearsed ;  that  then  he  of  the  king's  said  ho-  TheoflRmd- 
nourable  council,  or  such  two  justices  of  peace,  whereof  the  one  to  ^^^^^  y^ 
be  of  the  quorum^  to  whom   such  information  or  request  shall  be  two  justices 
made,  shall  have  full  power  and  authority,  by  virtue  of  this  act,  to  &c?*to^dbey 
attach  or  cause  to  be  attached,  the  person  or  persons  against  whom  the  ordi^ 
such  information  or  request  shall  be  made,  and  to  commit  the  same  ^^f  ^^' 
person  or  persons  to  ward,  there  to  remain  without  bail  and  main- 
prize,  till  that  he  or  they  shall  have  found  sufficient  surety,  to  be 
bound  by  recognizance  or  otherwise  before  the  king's  said  coun- 
cellor,  or  justice  of  peace,  or  any  other  like  councellor,  or  justice  of 
peaces  to  the  use  of  our  said  sovereign  lord  the  king,  to  give  due 
obedience  to  the  process,  proceedings,  decrees,  and  sentences  of  the 
ecclesiasdcal  court  of  this  realm,  wherein  sucb  suit  or  matter  for  the 
premises  shall  depend  or  be.     And  that  every  of  the  king's  said 
oouncellors,  or  two  justices  of  the  peace,  whereof  the  one  to  be  of 
the  quorum^  as  is  aforesaid,  shall  have  full  power  and  authority,  by 
wtue  of  this  act,  to  take,  receive,  and  record  recognizances  and 
obligations  in  any  of  the  causes  above  written. 

II.  Provided  alway,  that  this  act,  or  any  thmg  therein  contained.  This  ad 
shall  not  extend  to  any  inhabitant  of  the  city  of  London^  for  or  J^^^S' 
concerning  any  manner  of  tithe,  offering,  or  other  ecclesiastical  dtisens  of 
A>ty>  grown  and  due,  to  be  paid  or  yielden  within  the  same  city,  ^'**^®"* 
beomae  there  is  another  order  made  for  the  payment  of  tithes  and 
within  the  said  city. 

C  2 
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1535.  III.  Provided  also,  that  every  person  or  persons,  being  party  or 

'  parties  to  any  such  suit,  shall  and  may  make  and  have  his  and  their 

son  shall  lawful  action,  demand,  or  prosecution,  appeals,  prohibitions,  and  all 
^Eve  hisde.  q^^j.  ^jjgj,.  lawful  defences  and  remedies  in  every  such  suit,  accord- 
defence  ac-  ing  to  the  said  ecclesiastical  laws,  and  laws  and  statutes  of  this  realm, 
Uielm^  in.  as  ample  and  liberal  manner  and  form  as  they  or  any  of  diem 
clesiflsticaL    might  have  had,  if  this  act  had  never  been  made ;  any  thing  in  this 

act  above  written  notwithstanding. 

S5  H.  8.  IV.  Provided  always,  and  be  it  enacted  by  authority  aforesaid, 

is^Ou-^s/    ^^^^  ^^^  ^^^  ^'^^  recovering  of  tithes,  ne  any  thing  therein  contained, 

stat.i.c.is.  shall  take  force  and  effect  but  only  until  such  time  as  the  king's 

highness,  and  such  other  xxxii  persons  which  his  highness  shall 

name  and  appoint  for  the  making  and  establishing  of  such  laws  as 

his  highness  shall  affirm  and  ratify,   to  be  called  the  ecclesiastical 

[  23  ]     Ittws  of  the  church  of  England ,-  and  after  the  said  laws  so  ratified 

92  H.  8.      and  confirmed  as  is  aforesaid,  that  then  the  said  tithes  to  he  paid 

to  every  ecclesiastical  person  according  to  such  laws,  and  none 

otherwise. 


Stat  27  H.  VIII.  c.  28.    A.D,  1535^ 

All  Monasteries  given  to  the  King,  which  have  not  Lands  above 

Two  Hundred  Pounds  by  the  Year.  * 
^  Forasmuch  as  manifest,  fynne,  vicious,  carnal,  and  abominable 
^  living  is  dayly  used  and  committed  commonly  in  such  little  and 


*  Bishop  Burnet,  af^r  taking  notice  of  the  act   when  it  was  the  practice  to  pass  all  the  bills  of  a 

for  the  suppression  of  the  lesser  monasteries,  and   session  into  a  law  on  the  saine  day,  that  is,  not  to 

stating  the  substance  or  bearing  of  the  preamble,   give  the  royal  assent  to  any  bill  till  the  last  day  of 

proceeds    thus :    **  The  lord   Herbert  thinks   it   the  session  ;  a  practice  which  originated  in  a  no- 

«  strange,  that  the  statute  in  the  printed  book  has   tion  that  the  giving  of  the  royal  assent  determined 

M  no  preamble,  but  begins  bluntly.     FuUer  tells   the  session.     I  have  examined  the  rolls  of  parlia- 

«  us,  that  he  wonders  that  the  lord  did  not  see  the   mcnt  for  this  year  in  the  parliament  office,  and  I 

•'  record,  and  he  sets  down  the  preamble,  and  says,   find  no  other  act  upon  the  rolls,  but  that  which  is 

«  the  rest  follow  as  in  the  jtrinted  statutet  chap.  27lh,   commonly  received  as  the  28th  chapter,  which  is 

"  by  a  mistake  for  the  28th  ;  this  shews,  that  nei-   set  out  in  the  text,  and  has  ttiat  very  same  pream- 

«  ther  the  one  nor  the  other  ever  lobked  on  the  ble  which  Mr.  Fu//^  has  given.  (Cb.  Hist  p.  310.) 

*'  record ;  for  there  is  a  particular  statute  of  dis-    lliat  a  preamble,  which  appears  upon  the  roll  to 

«  solutions  distinct  from  the  28th  chapter;  and   one  act,  should,  in  truth,  belong  to  another ;  that 

«  the  preamble  which  Fuller  sets  down,  belongs  there  should  be  no  trace  or  vestige  of  that  other 

**  not  to  the  28th  chapter,  as  he  says,  but  to  the  act  in  the  repository  where  it  ought  to  be  found ; 

**  18th  chapter,  which  was  never  printed,  and  the   no  chasm  in  the  numbers  upon  the  roll ;  nothing 

^  96th  relates  in  the  preamble  to  that  other  statute,   to  excite  or  to  lead  inquiry :  all  these  things,  added 

<*  which  had  given  tliese  monasteries  to  the  king.*'   to  the  strange  irregularity  in  the  proceeding  itself, 

(Hist,  of  the  Reformation,  vol.  i.  p.  193.)     It  is   which  has  been  ahready  noticed,  throw  such  an  air 

to  be  regretted,  that  the  right  reverend  historian  of  improbability  over  this  story,  that  it  is  impossi* 

did  not  tell  us  by  what  means  he  acquired  this  ble  to  credit  it,  supported,  as  it  is,  by  no  better 

extraordinary  information,  which  lie  lias  so  confi-   autliority  than  the  simple  assertion  of  so  easy  and 

dently  delivered ;  whether  he  depends  upon  hear-   credulous  a  writer  as  bishop  Burnet,     Though 

■ay  only,  or  speaks   from  his  own  knowledge,   then  Mr.  Fuller  did  not  sec  these  two  statutca 

hiring  himself  actually  seen  and  examined  the   which  the  bishop  had  the  good  fortune  to  discover, 

records  to  whidi  he  alludes.     Tlie  passing  of  two   yet  there  can  be  little  doubt,  but  tliat  Mr.  Fuller 

acts  for  the  tame  purpose,  and  to  tlie  same  effect,   had  seen  that  statute  which  now  appears  upon  the 

in   the  same  session,   is  neitlier  usual  nor  par-  rolls,  (and  whidi  should  seem  to  be  the  only  one 

liamentary,  and  is  the  more  strange  at  a   time  that  ever  was  tliere;,  and  that  he  had  seen  the  re- 
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small  abbeys,  priories,  and  other  religious  bouses  of  monks,      1535. 

canons,  and  nuns,  where  the  congregation  of  such  rdigious  per- 

sons  is  under  the  number  of  twelve  persons,  whereby  the  go-  [  24  ] 
vernors  of  such  religious  houses,  and  their  covent,  spoyle,  dys^ 
troye,  consume,  and  utterly  waste,  as  well  their  churches,  monas- 
teries, priories,  principal  houses,  farms,  granges,  lands,  tene- 
ments, and  hereditaments,  as  the  ornaments  of  their  churches, 
and  their  goods  and  chatells,  to  the  high  displeasure  of  Almighty 
God,  slander  of  good  religion,  and  to  the  great  infamy  of  the 
king's  highness  and  the  realm,  if  redress  should  not  be  had 
thereof.  And  albeit  that  many  continual  visitations  hath  been 
heretofore  had,  by  die  space  of  two  hundred  yeai*s  and  more,  for 
an  honest  and  charitable  reformation  of  such  unthrifty,  carnal, 
and  abominable  living,  yet  neverthelesse  little  or  none  amend- 
ment is  hitherto  had,  but  their  vicious  living  shamelessly  in- 
creaseth  and  augmenteth,  and  by  a  cursed  custom  so  rooted  and  [  25  j 
infected,  that  a  great  multitude  of  the  religious  persons  in  such 
small  houses  do  rather  choose  to  rove  abroad  in  apostasy,  than 
to  conform  themselves  to  the  observation  of  good  religion ;  so 
that  without  such  small  houses  be  utterly  suppressed,  and  the 
religious  persons  therein  committed  to  great  and  honourable  mo- 


reoord  itielf,  and.  tlmt  be  extracted  the  preamble  what  additions  or  alterations  were  made  in  it. 
from  it ;  for  the  number  which  the  statute  bears  It  is  remarkable,  that  tlie  statute  which  was  passed 
upon  the  roll  is  57,  (the  numerical  arrangement  this  session  for  erecting  the  court  of  augment, 
upon  the  n^  not  agreeing  with  that  in  the  printed  ations,  and  which  taket  notice  in  itt  preamble  of  the 
books,  because  the  publick  and  private  acts  are  statute  of  dissoiutimu,  is  yet  placed  before  this 
kept  distinct  and  separate  in  the  Utter,  whereas  tatter  sUtute,  both  in  the  printed  books  and  on 
on  the  fonncr  they  are  reckoned  together  as  they  the  rolls,  it  being  chapter  27  in  the  printed  booka, 
were  passed),  and  the  figure  5  might  have  been  and  No.  25.  on  the  rolls.  This  inveraion  in  the 
changed  into  2,  by  an  easy  mistake  of  the  printer  order,  no  doubt,  happened  from  a  blunder  of  tfa« 
or  tlw  oopyist.  Besides,  in  all  the  earlier  compi-  clerk,  when  the  bills  came  to  receive  the  royal 
latioos  of  the  statutes,  in  the  "  published  books*'  assent ;  but  it  is  very  probable,  that  the  statnte  for 
whence  my  lord  Nerbert  acknowledges  that  lie  erecting  the  court  of  augmentations,  may  be  that 
took  his  notion  of  the  act,  it  has  no  preamble,  but  which  the  bishop  alludes  to  as  **  rdatine  in  its 
*'  begins  bhmtly."  Indeed  the  act,  as  given  by  *'  preamble  to  tliat  other  statute,  which  had  £pven 
Aostaff  and  Pulton^  not  only  wants  the  preamble,  "  these  monasteries  to  the  king.*'  His  loiSship 
but  is  imperfect  in  other  parts.  Pulton  gives  did  not  always  stay  to  examine  things  thoroughly ; 
DO  more  than  the  first  three  sections,  and  Rastell  he  was  generally  in  haste ;  he  admits  that  he 
entirely  omits  the  proviso  in  the  5th  section,  and  wrote  this  volume  of  his  History  in  haste;  though 
the  whole  of  the  6th  section.  Nor  has  either  of  he  somewhat  oddfy  confirms  it  (Introduction  to 
theK  compilers  marked  the  chapter,  or  made  any  voL  iii.  of  the  Hist,  of  the  Reform.)  His  son, 
mentioQ  at  aU  of  a  chapter,  so  that  it  should  seem  the  late  Mr.  Justice  Bumei,  used  to  say,  it  waa 
aa  if  they  had  transcritNid  the  act  into  their  books  written  in  so  short  a  time  as  six  weeks.  £x« 
ftom  tiie  pat)er  roll  which  they  might  possibly  find  treme  accuracy  in  mattera  of  fact  is  not  to  be 
in  the  office,  that  is,  from  the  draught  of  the  bill  as  expected  in  such  a  writer,  any  more  than  a  voy 
it  waa  originally  brought  into  the  house,  before  it  nice  attention  in  his  composition,  <*  to  the  dr- 
went  into  a  committee,  and  received  all  those  curastances  of  grammar  and  propriety.**^- 1  have 
clauses  which  it  now  bears.  The  act  they  have  spoken  witli  the  greater  confidence  as  to  the  re- 
printed being  the  same,  as  far  as  it  goes,  with  cords  in  the  parliament-oflRce,  because  I  was  as« 
thB  act  upon  the  roll,  this  should  appear  to  he  sisted  in  my  researches  there  by  the  clerk  of  the 
na  very  improbable  conjecture ;  and  we  are  unfor.  parliament,  Henry  Covj)er,  esq.  who  left  nothing 
toUately  left  merely  to  conjecture,  as  the  journals  unexamined,  in  order  to  satisfy  my  ^inquiries,  and 
Ibr  this  y«ar  are  loat,  so  that  we  cannot  trace  the  whose  polite  attentions  I  am  nroud  thus  publickiy 
progren  of  the  bill  through  the  houses,   nor  see  to  acknowledge. 

c  s 
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15S5.     *  nasteries  of  religion  in  this  realm,  where  they  may  be  compelled 
""""■"""^    •  to  live  religiously,  for  reformation  of  their  lives,  the  same  else  be 

<  no  redress  nor  reformation  in   that  behalf.     In   consideration 

<  whereof  the  king's  most  royal  majesty,  being  supi:!eme  head  on 
^  earth,  under  God,  of  the  church  of  England^  dayly  studying  and 

*  devysing  the  increase,  advancement,  and  exaltacion  of  true  doc- 

<  trine  and  virtue  in  the  said  church,  to  the  only  glory  and  honour 

*  of  God,  and  the  total  extirping  and  dystruction  of  vice  and  sin, 

<  having  knowledge  that  the  premises  be  true,  as  well  by  the 

<  accompts  of  his  late  visitations,  as  by  sundry  credible  inforro- 

*  ations,  considering  also  that  diverse  and  great  solemn  monas- 
^  teries  of  this  realm,  wherein  (thanks  to  God)  religion  is  right 
^  well  kept  and  observed,  be  destitute  of  such  full  number  of 
'  religious  persons,  as  they  ought  and  may  keep,  hath  thought 

<  good,  that  a  plain  declaration  should  be  made  of  the  premises, 
^  as  well  to  the  lords  spiritual  and  temporal,  as  to  other  his  loving 
^  subjects  the    commons  in    this  present  parliament  assembled : 

*  whereupon  the  said  lords  and  commons,  by  a  great  deliberation, 

<  finally  be  resolved,  that  it  is  and  shall  be  much  more  to  the  plea- 

<  sure  of  Almighty  God,  and  for  the  honour  of  this  his  realm, 
'  that  the  possessions  of  such  small  religious  houses,  now  being 
^  spent,  spoiled,  and  wasted  for  increase  and  maintenance  of  sin, 
^  should  be  used  and  committed  to  better  uses,  and  the  unthrifty 
^  religious  persons,  so  spending  the  same,  to  be  compelled  to  re- 
'  form  their  lives :  And  thereupon  most  humbly  desire  the  king's 

<  highness  that  it  may  be  enacted  by  authority  of  this  present  par- 
All  moiias-  <  liament,'  that  his  majesty  shall  have  and  enjoy  to  him  and  his 
to  the  king,  heirs  for  ever,  all  and  singular  such  monasteries,  priories,  and 
^'"^'J*^*  other  religious  houses  of  monks,  canons,  and  nuns,  of  what  kinds 
4wo  hun*  of  diversities  of  habits,,  rules,  or  order  soever  they  be  called  or 
^[^[P**"°*^  named,  which  have  not  in  lands,  tenements,  rents,  tithes,  portions, 

and  other  hereditaments,  above  the  clear  yearly  value  of  two  hun- 
dred pounds.     And  in  like  manner  shall  have  and  enjoy  all  the 
sites  and  circuits  of  every  such  religious  houses,  and  all  and  singu- 
lar the  manors,  granges,  meases,  lands,  tenements,  rents,  rever- 
[  26  ]     sions,  services,  tithes,  pensions,  portions,  churches,  chapels,  ad- 
vowsons,   patronages,   annuities,  rights,  entries,  conditions,   and 
other  hereditaments  appertaining  or  belonging  to  every  such  mo- 
nastery, priory,  or  other  religious  house,  not  having,  as  is  afore- 
said, above  the  said  clear  yearly  value  of  two  hundr^  pounds,  in 
as  large  and  ample  manner  as  the  abbots,  priors,  abbesses,  pri- 
oresses, and  other  governors  of  such  monasteries,  priories,  and 
other  religious  houses  now  have,  or  ought  to  have  the  same  in  the 
The  king      right  of  their  houses.     And  that  also  his  highness  shall  have  to 
i^monjiA-    ^^  ^^^  ^  ^^^  ^^^^  ^^'  ^^^  singular  such  monasteries,  abbies,  and 
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priories,  which  at  any  time  witliin  one  year  next  before  the  making     1585« 
of  this  act  hath  been  given  and  granted  to  his  majesty  by  any  ^^    ^^ 
abbot,  prior,  abbess,  or  prioress,  under  their  covent  seal,  or  that  anured  to 
otherwise  hath  been  suppressed  or  dissolved,  and  all  and  singular  yJ^^  be^ 
the  manors,  lands,  tenements,  rents,  services,  reversions,  tithes,  tuppresMid. 
pensions,   portions,    churches,    chapels,    advowsons,   patronages, 
rights,  entries,  conditions,  and  all  other  interests  and  heredita-< 
ments  to  the  same  monasteries,  abbeys,  and  priories,  or  to  any  of 
them  appertaining  or  belonging ;  to  have  and  to  hold  all  and  sin- 
gular the  premises,  with  all  their  rights,  profits,  jurisdictions,  and 
commodities,  unto  the  king's  majesty,  and  his  heirs  and  assigns 
for  ever,  to  do  and  use  therewidi  his  and  their  own  wills,  to  the 
pleasure  of  Almighty  God,  Itnd  to  the  honour  and  profit  of  this 
realm. 

II.  And  it  is  ordained  and  enacted  by  the  authority  aforesaid,  They  dnai 
that  all  and  every  person  and  pei'sons,  and  bodies  politick,  which  !^^*{|S, 
now  have,  or  hereafter  shall  have,  any  letters  patents  of  the  king's  to  whom 
hi^ness,  of  any  of  the  sites,  circuits,  manors,  lands,  tenements,  i^  ^^ 
rents,  reversions,   services,   tithes,    pensions,  portions,   churches,  ^^^^^^ 
d&apels,  advowsons,  patronages,  tithes,  entries,  conditions,  interests, 

or  other  hereditaments,  which  appertained  to  any  monasteries, 
abbks,  or  priories,  heretofore  given  or  granted  to  the  king's  high- 
ness, or  otherwise  suppressed  or  dissolved,  or  which  appertaineth 
to  any  of  the  monasteries,  abbies,  priories,  or  other  religious 
houses,  that  shall  be  suppressed  or  dissolved  by  the  authority  of 
this  act,  shall  have  and  enjoy  the  said  sites,  circuits,  manors,  lands, 
tenements,  rents,  reversions,  services,  tithes,  pensions,  portions, 
churches,  chapels,  advowsons,  patronages,  tithes,  entries,  condi- 
tioDs,  interests,  and  all  other  hereditaments,  contained  and  speci- 
fied in  their  letters  patents  now  being  tliereof  made,  and  to  be  con- 
tained and  expressed  in  any  letters  patents  hereafter  to  be  made, 
according  to  the  tenour,  purport,  and  effect  of  any  such  letters  [  27  ]  ' 
patents;  and  shall  also  have  all  such  actions,  suits,  entries,  and 
remedies,  to  all  intents  and  purposes,  for  any  thing  and  tilings 
contained  in  every  such  letters  patents  now  made,  or  to  be  con- 
tained in  any  such  letters  hereafter  to  be  made,  in  like  manner, 
form*  and  conditions,  as  the  abbots,  priors,  abbesses,  prioresses, 
and  either  chief  governors  of  any  religious  houses  which  had  the 
same,  might  or  ought  to  have  had,  if  they  had  not  been  suppressed 
or  dissolved. 

III.  Slaving  to  every  person  and  persons,  and  bodies  polidck,    Anyingof 
their  heirs  and  successors,  (other  than  the  abbots,  priors,  abbesses,  otfaenf. 
pmresses,  and  other  chief  governors  of  the  said  religious  houses 
qiedfied  in  this  act,  and  the  covents  of  the  same,  and  their  succes- 
sors, and  such  as  pretend  to  be  founders,  patrons,  or  donors  of 

C  4 
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15S5.      such  religious  houses,  of  any  lands,  tenements,  or  hereditaments, 
-""~~^    belonging  to  the  same^  and  their  heirs  and  successors,)  all  such 
right,  title,  interest,  possessions,  leases  for  years,  rents,  services, 
annuities,  commodities,  fees,  offices,  libeities,  and  livings,  pensions, 
portions,  corrodies,  synodies,  proxies,  and  all  oilier  profits  as  they 
or  any  of  them  hath,  ought,  or  might  have  had  in  or  to  any  of  the 
said  monasteries,  abbies,  priories,  or  other  religious  houses,  or  in 
or  to  any  manors,  lands,  tenements,  rents,  reversions,  tithes,  pen- 
sions, portions,  or  other  hereditaments  appertaining  or  belonging, 
or  that  appertained  to  any  of  the  said  monasteries,  priories,  or 
other  religious  houses,  as  if  the  same  monasteries,  priories,  or 
other  religious  houses  had  not  been  suppressed  by  this  act,  but  had 
continued  in  their  essential  bodies  and  states  that  they  now  be, 
or  were  in. 
]FViiidti]«nt       IV.  Provided  always,  and  be  it  enacted,  that  forasmuch  as  divers 
^^l^f^^    of  the  chief  governors  of  such  religious  houses,  determining  the 
go^rmmcn     utter  spoil  and  destruction  of  their  houses,  and  dreading  the  sup- 
bflfim  their  pressing  thereoi^  for  the  maintenance  of  their  detestable  lives,  have 
^"■•oJ"-        lately  fraudulently  and   craftily  made   feoffments,   estates,   gifts, 
be  Toid.        grants,  and  leases,  under  the  covent  seals,  or  suffered  recoveries  of 
dieir  manors,  lands,  tenements,  and  hereditaments,  in  fee-simple, 
fee-tail,  for  term  of  life  or  lives,  or  for  years,  or  charged  the  same 
with  rents,  or  corrodies,  to  the  great  decay  and  diminution  of  the 
houses ;  that  all  such  crafty  and  fraudulent  recoveries,  feoffinents, 
estates,  gifts,  grants,  and  leases,  and  every  of  them,  made  by  any 
of  the  said  chief  governors  of  such  religious  houses,  under  their 
covent  seals,  within  one  year  next  before  the  making  of  thb  act, 
shall  be  utterly  void  and  of  none  effect :    Provided  always,  that 
such  person  and  persons  as  have  leases  for  term  of  life,  pr  years, 
[  28  ]     whereupon  is  reserved  the  old  rents  and  forms  accustomed,  and 
such  as  have  any  offices,  fees,  or  corrodies,  that  have  been  accus- 
tomed or  used  in  such  religious  houses,  and  have  bought  any  livery 
or  living  in  any  such  houses,  shall  have  and  enjoy  their  said  leases, 
offices,  fees,  corrodies,  liberties,  liveries,  and  livings,  as  if  this  act 
had  never  been  made. 
Ornaments,       V.  And  it  is  further  enacted  by  authority  aforesaid,  that  the 
goods,  dut-  king's  highness  shall  have  and  enjoy  to  his  own  proper  use,  all 
tds,  debts     guch  ornaments,  jewels,  goods,  chattels,  and  debts,  which  apper- 
relies,  giren  tained  or  belonged  to  any  of  the  chief  governors  of  the  said  mo- 
to  the  king,  nasteries,  or  religious  houses,  in  the  right  of  their  said  monasteries 
or  houses,  at  the  first  day  of  March  in  tlie  year  of  our  Lord  God 
1535,  or  any  time  sithen  whensoever,   and  to  whose  possession 
soever  they  shall  come,  or  be  found,  except  only  such  beasts,  grain, 
'  and  woods,  and  such  other  like  chattel  and  revenues  as  have  been 

sold  before  the  said  first  day  of  March^  or  sithen,  for  the  necessary 
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or  reasonable  expences  or  charges  of  any  of  the  said  monasteries     1585. 
or  houses.  — 

Provided  alwayesi  that  such  of  the  said  chief  governors  which 
have  been  elect,  or  made  abbots,  priors,  abbesses,  or  prioresses, 
of  any  of  the  said  religious  houses  sithen  the  first  day  of  January 
which  was  in  the  year  of  our  Lord  God  1534,  and  by  reason 
thereof  be  bounden  to  pay  the  first-fruits  to  the  king's  highness, 
at  days  to  come,  limited  by  their  bonds  made  for  the  same,  that 
in  every  such  case  such  chief  governors,  and  their  sureties,  or  any 
of  them,  shall  be  clearly  discharged  by  authority  of  this  act, 
against  the  kill's  highness,  and  all  other  persons,  for  the  payment 
of  such  sums  of  money  as  they  stand  bounden  to  pay  for  the  said 
first-firuits,  or  for  any  part  thereof:  and  forasmuch  as  the  clear 
yearly  value  of  all  the  said  monasteries,  priories,  and  other  reli- 
gious houses  in  this  realm,  is  certified  into  the  king's  exchequer, 
amongst  the  books  of  the  yearly  valuation  of  all  the  spiritual  pos- 
sessions of  this  realm,  amongst  which  shall  and  may  appear  the 
certainty  and  number  of  such  small  and  little  religious  houses,  as 
have  not  in  lands,  tenements,  rents,  tythes,  portions,  and  other 
hereditaments,  above  the  said  clear  yearly  value  of  two  hundred 
pounds: 

VI.  Be  it  therefore  enacted  by  authority  aforesaid,  that  the  llmking 
king's  highness  shall  have  and  enjoy  according  to  this  act,  the  theactiuS 
actual  and  real  possession  of  all  and  singular  such  monasteries,  pQna>i<» 
priories,  and  other  religious  houses,  as  shall  appear  by  the  said  landi.*^^ 
certificate  remaining  in  the  king's  exchequer,  not  to  have  in  lands, 
tenements,  rents,  tithes,  portions,  and  other  hereditaments,  above     [  ^^  3 
the  said  dear  yearly  value  of  two  hundred  pounds,  so  that  his 
highness  may  lawfully  give,  grant,  and  dispose  them,  or  any  of 
them,  at  his  will  and  pleasure,  to  the  honour  of  God,  and  the 
weakh  of  this  realm,  without  &rther  inquisitions  or  offices  to  be 
had  or  found  for  the  same. 

In  consideration  of  which  premises  to  be  had  to  his  highness, 
and  to  his  heirs,  as  is  aforesaid,  his  majesty  is  pleased  and  con- 
tented of  his  most  excellent  charity,  to  provide  to  every  chief 
head  and  governor  of  every  such  religious  house, .  during  their 
lives,  such  yearly  pensions  and  benefices  as  for  their  degrees  and 
qdaiities  shall  be  reasonable  and  convenient,  wherein  his  highness 
will  have  most  tender  respect  to  such  of  the  said  chief  governors 
as  well  and  truly  preserve  and  keep  the  goods  and  ornaments  of 
their  houses,  to  the  use  of  his  grace,  without  spoil,  waste,  or 
embezzling  the  same;  and  also  his  majesty  will  ordain  and  provide, 
that  the  covents  of  every  such  religious  house  shall  have  their 
capadtieiB^  if  they  will,  to  live  honestly  and  virtuously  abroad, 
and  some  convenient  charity  disposed  to  them  towards  their  living, 
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1535.     or  else  shall  be.  committed  to  such  honourable  great  monasteries 

— — of  this  realm  wherein  good  religion  is  observed,  as  shall  be  limited 

by  his  highness,  there  to  live  religiously  during  their  lives ;  and 
it  is  ordained  by  the  authority  aforesaid,  that  the  chief  governors 
and  covents  of  such  honourable  great  monasteries  shall  take  and 
accept  into  their  houses,  from  time  to  time,  such  number  of  the 
persons  of  the  said  covents  as  shall  be  assigned  and  appointed  by 
the  king's  highness,  and  keep  them  religiously,  during  their  lives, 
within  their  said  monasteries,  in  like  manner  and  form  as  the  co- 
vents of  such  great  monasteries  be  ordered  and  kept. 

Provided  always,  that  all  archbishops,  bishops,  and  other  per- 
sons which  be  or  shall  be  chargeable  to  and  for  the  collection 
of  the  tenths  granted,  and  going  out  of  the  spiritual  possessions 
of  tliis  realm,  shall  be  discharged  and  acquitted  of  and  for  such 
parts  and  portions  of  the  said  tenths  wherewi^  the  said  houses 
of  religion,  suppressed  and  dissolved  by  this  act,  were  charged 
or  chargeable  to  the  king's  highness,  except  of  such  sums  of 
money  thereof,  as  they,  or  any  of  them  have,  or  shall  have  re- 
ceived for  the  said  tenths,  of  the  chief  governors  of  such  religious 
houses :  Provided  also,  tliat  where  the  clergy  of  the  province  of 
Canterbury  stood,  and  be  indebted  to  the  king's  highness  in  great 
[  30  ]  sums  of  money,  remaining  yet  unpaid,  of  the  rest  of  a  hundred 
thousand  pounds  granted  and  given  to  his  grace  in  their  convo- 
cation, towards  the  payment  whereof  the  said  religious  houses 
should  have  been  contributory  if  they  had  not  been  suppressed  by 
this  act;  and  also  some  of  the  governors  of  the  said  religious 
houses  have  been  collectors  for  levying  of  the  said  debt,  and  have 
received  thereof  great  sums  of  money  yet  remaining  in  their 
hands ;  the  king's  most  royal  majesty  is  pleased  and  contented  to 
deduct,  abate,  release,  and  defalk,  to  the  said  clergy,  of  the  said 
rest  yet  unpaid,  as  well  such  sums  of  money  as  any  the  chief 
governors  of  such  religious  houses  hath  received,  and  not  paid,  as 
so  much  money  as  every  of  the  said  religious  houses,  suppressed 
by  this  act,  were  rated  and  taxed  to  pay  in  any  one  year,  to  and 
for  the  payment  of  the  said  hundred  thousand  pounds ;  and  also 
the  king^s  majes^  is  pleased  and  contented,  that  it  be  enacted  by 
authority  aforesaid,  that  bis  highness  shall  satisfy,  content,  and 
pay,  all  and  singular  such  just  and  true  debts  whidi  be  owing 
to  any  person  or  persons  by  the  chief  governors  of  any  the  said 
religious  houses,  in  as  large  and  ample  manner  as  the  said  chief 
governors  should  or  ought  to  have  done  if  this  act  had  never 
been  made;  Provided  Always,  that  the  king's  highness,  at  any 
time  after  the  making  of  this  act,  may  at  his  pleasure  ordain  and 
declare,  by  his  letters  patent  under  his  great  seal,  that  such  of 
the  sdd  religious  houses  which  his  highness  shall  not  be  disposed 
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to  have  suppressed  nor  dissolved  by  authority  of  this  act)  shall  1535. 
still  continue,  remaini  and  be  in  the  same  body  corporate,  and  in 
the  said  essential  estate,  quality,  and  condition,  as  well  in  posses- 
sions as  otlierwise,  as  they  were  afore  the  making  of  this  act, 
without  any  suppression  or  dissolution  thereof,  or  of  any  part  of 
the  same,  by  the  authority  of  this  act ;  and  that  every  such  ordi- 
nance and  declaration,  so  to  be  made  by  the  king's  highness, 
shall  be  good  and  effectual  to  the  chief  governors  of  such  religious 
houses  which  his  majesty  will  not  have  suppressed,  and  to  their 
successors,  according  to  the  tenors  and  purports  of  the  letters 
patents  thereof  to  be  made,  any  thing  or  things  contained  in  this 
act  to  the  contrary  hereof  notwithstanding:  Provided  also,  that 
where  the  clergy  of  the  province  of  York  stood,  and  be  indebted 
to  the  king's  highness  in  great  sums  of  money  yet  unpaid,  of  the 
rest  of  such  sums  of  money  which  was  granted  by  them  to  his 
majesty  in  their  convocation,  towards  the  payment  whereof  the 
religious  houses  that  shall  be  suppressed  and  dissolved  by  thb  act, 
being  within  the  same  province,  should  have  been  contributory  [  31  ] 
if  they  had  not  been  dissolved,  and  also  some  of  the  governors  of 
the  said  religious  houses  within  the  said  province,  that  shall  be 
suppressed  by  this  act,  have  been  collectors  for  levying  of  part  of 
the  said  sums  of  money  granted  to  the  king's  highness,  as  is  afore- 
said, and  have  certain  sums  thereof  in  their  hands  yet  unpaid,  the 
king's  majesty  is  pleased  and  contented  to  deduct,  abate,  release, 
and  defidk  to  the  said  clergy  of  the  said  province  of  York^  of  the 
rest  of  their  said  debt  yet  unpaid,  as  well  such  of  the  said  sums  of 
money,  as  any  chief  governors  of  any  religious  houses  within  the 
same  province,  that  shall  be  suppressed  by  this  act,  hath  been  col- 
lected, and  not  paid,  as  so  much  money  as  every  of  the  said  reli- 
gious houses,  suppressed  by  this  act,  were  rated  and  taxed  to  pay 
in  any  one  year,  towards  Uie  payment  of  the  said  sums  of  money 
granted  to  the  king's  highness. 

VII.  Provided  always,  that  this  act,  or  any  thing  or  things  there-  A  proviso 
in  contained,  shall  not  extend,  nor  be  prejudicial  to  any  abbots  or  ^j^mT*^ 
priors  of  any  monasteries  or  priories  being  certified  into  the  king's  monaste- 
exchequer  to  have  in  possessions  and  profits  spiritual  and  temporal,  "^^^^^ 
above  the  clear  yearly  value  of  two  hundred  pounds,  for  or  con-  dieDce. 
ceming  such  cells  of  religious  houses,  appertaining  or  belonging 
to  their  monasteries  or  priories,  in  which  cells  the  priors,  or  other 
chief  governors  thereof,  be  under  the  obedience  of  the  abbots  or 
priors  to  whom  such  cells  belong,  as  the  monks  or  canons  of  the 
Govent  of  their  monasteries  or  priories,  and  cannot  sue,  nor  be 
sued,  by  the  laws  of  this  realm,  in  or  by  their  own  proper  names, 
for  the  possession,  or  other  things  appertaining  to  such  cells  whereof 
thqr  be  priors  or  governors,  but  must  sue  and  be  sued  in  and  by 
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1535.      the  names  of  the  abbots  or  priors  to  whom  they  be  obediencersff 
'  and  to  whom  such  cells  belong ;  und  also  be  priors  or  governors 

dative,   and  removable  from  time  to  time,  and  accountants  of  the 
profits  of  such  cells,  at  the  only  pleasure  and  wUl  of  the  abbots  or 
priors  to  whom  such  cells  belong ;  but  that  every  such  cell  shall  be 
and  remain  undissolved  in  the  same  estate,  quality,  and  condition, 
as  if  this  act  had  never  been  made ;  any  thing  in  this  act  to  the 
contrary  hereof  notwithstanding. 
The  right         VIII.  Saving  always,  and  reserving  unto  every  person  and  per- 
of  founders  sons,  being  founders,  patrons,  or  donors  of  any  abbies,  prioriers, 
mfJSr^^*  or  other  religious  houses,  that  shall  be  suppressed  by  this  act,  their 
heirs  and  successors,  all  such  right,  title,  interest,  possession,  rents, 
annuities,  fees,  offices,  leases,  commons,  and  all  other  profits  what- 
[  32  1     s^>cv^r»  which  any  of  them   have,  or  should  have  had,  without 
fraud  or  covin,  by  any  manner  of  means,  otherwise  than  by  reason 
or  occasion  of  the  dissolution  of  the  said  abbies,  priories,  or  other 
religious  houses,  in,  to,  or  upon  any  the  said  abbies,  priories,  or  other 
religious  houses,  whereof  they  be  founders,  patrons,  or  donors,  or 
in,  to,  or  upon 'any  the  lands,  tenements,  or  other  hereditaments, 
/  appertaining  or  belonging  to  the  same,  in  like  manner,  form,  and 
condition*  as  other  {)er^ons  and  bodies  politick  be  saved  by  this  act, 
as  is  afore  rehearsed,  and  as  if  the  said  abbies,  priories,  or  other 
religious  houses,  had  not  been  suppressed  and  dissolved  by  this  act, 
but  had  continued  still  in  their  essential  bodies  and  estates  as  they 
be  now  in,  any  thing  in  this  act  to  the  ccmtrary  hereof  notwith- 
standing. 

Stat.  28  H.VIIL  c.  11.     A.D.  1536. 

For  the  Restitution  of  the  First-fruits  in  Time  of  Vacation  to  the 

next  Incumbent. 
Thereasoiui  *  FoRASMucH  as  in  the  Statute  of  the  payment  unto  the  king's 
for  making  *  majesty,  his  heirs  and  successors,  of  the  fii'st-fruits  of  spiritual 
^  promotions,  offices,  benefices,  and  dignities,  within  this  realm,' 
^  and  other  the  king^s  dominions,  express  mention  and  declaration 
Ms  not  had  ne  made,  from  what  time  the  year  shall  be  accounted, 
<  in  which  the  first-fruits  shall  be  due  and  payable  to  his  highness, 

*  that  is  to  wit,  whether  immediately  from  the  death,  resignation, 

*  or  deprivation  of  every  incumbent,  or  from  the  time  of  admission 

*  or  new  taking  of  possession  in  every  such  promotion. 

<  II.  And  also  by  reason  that  in  the  same  statute  it  is  not  de- 

*  clared  who  shall  have  the  fruits,  tithes,  and  other  profits  of  tlie 
^  said  benefices,  offices,-  promotions, 'and  dignities  spiritual,  during 

*  the  time  of  via(»tioh  thereof,  divers  of  the  archbishops  and  bishops 

*  of  this  realm'  have,  not  only  when  the  time  of  perceiving  and 
^  taking  of  tithes,  (that  is4o  say,  wool,  lamb,  com,  and  hay,  and 
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^  tithes  usually  paid  at  the  holy  time  of  Easier)  hath  approached,     1536. 

*  deferred  the  collation  of  such  benefices  as  have  been  of  their  own 

*  patronage,  but  also  have,  upon  presentations  of  clerks  made  unto 

<  them  by  the  just  patrons,  protracted  and  deferred  to  institute, 
^  induct,  and  admit  the  same  clerks,  to  the  intent  that  they,  might 

*  have  and  perceive  to  their  own  use  the  same  tithies  growing 
^  during  the  vacation ;  so  that  through  such  delays  (over  and  above 

*  the  first-fruits,  which  be  justly  due  to  the  king's  highness)  they 

^  have  been  constrained  also  to  lose  all  or  the  most  part  of  one     C  33  ] 

<  year's  profits  of  their  benefices  and  promotions,  and  to  serve  the 

*  cure  at  their  and  their  friends  proper  costs  and  charges,  or  utterly 

*  to  forsake  and  give  over  their  benefices  and  promotions,  to  their 

<  great  loss  and  hindrance :' 

III.  For  reformation  whereof,  be  it  ordained  and  enacted  by  the  The  time 
king  our  sovereign  lord,  with  the  assent  of  the  lords  spiritual  and  finufmits 
temporal,  and  the  commons,  in  this  present  parliament  assembled,  *^  ^V®  ^ 
and  by  the  authority  of  the  same,  lliat  the  said  year,  in  which  the 
first-fruits  shall  be  paid  to  the  king's  grace,  shall  begin  and  be  ac- 
counted immediately  after  the  avoidance  or  vacation  of  any  such 
benefice  or  promotions  spiritual  afore  rehearsed ;  and  that  the  tithes^  FniHi 
truitSj  oblations,    obventions,   emoluments,   commodities,   advan^  ing^Tj. 
tages,  rents,  and  all  other  whatsoever  revenues,  casualties,  or  pro-  ^^^^^  ^  * 
fits,  certain  and  uncertain,  afiering  or  belonging  to  any  archdea^  ghaU  be  ro- 
conry,  deanery,  prebend,  parsonage,  vicarage,  hospital,  wardenship,  "^^^  ^ 
provostship,   or  other  spiritual  promotion,   benefice,  dignity,  or  incumbent, 
office,  (chauntries  only  except),  within  this  realm,  or  other  the 

king^s  dominions,  growing,  rising,  or  coming,  during  £he  time  of  . 
vacation  of  the  same  promotion  spiritual,  shall  belong  and  afiere  to 
such  person  as  shall  be  thereunto  next  presented,  promoted,  in- 
stituted, inducted,  or  admitted,  and  to  his  executors,  towards  the 
payment  of  the  first-fruits  to  the  king's  highness,  his  heirs  and  suc- 
cessors ^  any  usage,  custom,  liberty,  privilege,  or  prescription,  to 
the  contrary  had,  used,  or  being,  in  anywise  notwithstanding. 

IV.  And  it  is  also  enacted  by  the  authority  aforesaid,  that  if  any  The  far- 
archbishop,  bishop,  archdeacon,  ordinary,  or  any  other  person  or  ^*^i^ 
persons  to  their  uses  and  behoof,  at  any  time  heretofore  sith  the  ^^^  ^^ 
first  day  of  May  last  past,  have  perceived,  received,  or  taken,  or  at  fruiti  of  a 
any  time  hereafter  do  perceive,  receive,  or  take,  the  fruits,  tithes,  beiie6oe 
obventions,  oblations,  emoluments,  commodities,  revenues,  rents,  vaoitioii, 
advantages,  profits,  or  casualties,  coming,  growing,  or  belonging,  *°^  ^'^ 
or  which  hereafter  shall  come,  grow,   affere,  or  belong,   to  any  them  to  the 
archdeaconry,  deanery,  prebend,   parsonage,   vicarage,    hospital,  "^'^J"~ 
wardenship,  provostship,  or  other  spiritual  promotion,   benefice, 
dignity,  or  office,  (chaunteries  only  excepted),  withm  this  realm, 

or  other  the  king's  dominions,  during  the  vacation  of  such  arch- 
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1536.     (leaconry,  deanery,  prebend,  parsonage,  vicarage,  hospital,  warden- 
ship,  provostship,  or  other  spiritual  promotion,  benefice,  dignity, 
or  office,  (chauntries  only  excepted),  and  the  same,  upon  reason- 
able request  from  henceforth  to  be  made,  doth  not  render,  restore, 
[  34  ]     satisfy,   content,  and  pay  to  the  next  incumbent,  being  lawfully 
instituted,  inducted,  or  admitted  to  such  archdeaconry,  deanery, 
prebend,  parsonage,  or  vicarage,  or  other  promotion,    benefice, 
dignity,  or  office  spiritual,   except  before  excepted,  or  do  let  or 
interrupt  the  said  incumbent  to  have  the  same:  that  then  every 
archbishop,  bishop,  archdeacon,  ordinary,  or  other  person  so  doing, 
shall  forfeit  and  lose  the  treble  value  of  so  much  as  he  shall  then 
have  received  of  the  fruits  of  every  prebend,  parsonage^  vicarage, 
hospital,  wardenship,  provostship,  or  other  spiritual  promotion, 
whereof  he  so  shall  perceive,  receive  or  detain,  let  or  interrupt  the 
incumbent  to  perceive  receive,  and  have  the  firuits,  tithes,  obven- 
dons,  oblations,  emoluments,   commodities,   revenues,  rents,  ad- 
vantages,  profits,   or   casualties;    the  moiety  of  which  forfeiture 
shall  be  to  the  king  our  sovereign  lord,  and  the  other  moiety  thereof 
to  the  incumbent  of  the  same  prebend,   parsonage,  or  vicarage, 
or  other  spiritual  promotion,  to  be  recovered  in  any  of  the  king's 
courts,  by  action,  biU,  plaint,  information,  or  otherwise,  in  which 
action  or  suit  the  defendant  shall  not  be  admitted  to  wage  his  law, 
nor  any  protection  or  essoin  shall  be  unto  the  defendant  alloif  ed. 
^^^J**  f*        V#  Provided  always,  that  it  shall  be  lawful  to  every  archbishop, 
of  A  tone-    bishop,  archdeacon,  and  ordinary,  their  officers  and  ministers,  to 
fice  the  or-    j-etain  iij  his  or  their  custody  so  much  of  the  tithes,  firuits,  obven- 
Ktaininhis  tious,   oblations,    emoluments,    commodities,    advantages,    r^its, 
f^°^h/°^    revenues,  casualties,  and  profits,  as  shall  amount  to  pay  unto  such 
causes.        person  or  persons,  as  hath  or  shall  serve  or  keep,  the  cure  of  such 
archdeaconry,  deanery,  prebend,  parsonage,  or  vicarage,  or  other 
spiritual  promotion,  during  the  vacation,  his  or  their  reasonable 
stipend  or  salary ;  and  also  for  the  collection,  gathering,  and  levy- 
ing of  such /tithes,  firuits,   emoluments,  rents,   and  other  profits 
rising  and  growing  during  the  vacation  aforesaid;    any  thing  in 
this  act  contained  to  the  contrary  in  anywise  notwithstanding. 
^]»™»-  VI.  Provided  also,  and  be  it  further  enacted  by  the  authority 

declare  aforesaid,  that  in  case  any  of  the  incumbents  aforesaid  happen  to 
dieir  wiJia  j;^  ^^^^  before  his  death  have  caused  any  of  his  glebe  lands  to  be 
sown  by  manured  and  sown  at  his  proper  costs  and  charges  with  any  corn  or 
^rir  1^  grain ;  that  then,  in  that  case,  all  and  every  of  the  same  incumbents 
iMds.  may  make  and  declare  their  testaments  of  all  the  profits  of  the  com 

growing  upon  the  said  glebe  lands  so  manured  and  sown;   any 
thing  contained  in  this  present  act  in  anjnfrise  notwithstanding. 
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Stat.  31  H.  VIII.  c.  13.     A.D.  15S9.  I58d. 


An  Act  for  Dissolution  of  Monasteries  and  Abbies. 

*  Where  divers  and  sundry  abbots,  priors,  abbesses,  prioresses,  ^^  Jj* 
and  other  ecclesiastical  governors  and  governesses  of  divers  maaonbe- 
monasteries,  abbathies,  priories,  nunneries,  colleges^   hospitals^  longing  to 
houses  of  friers,  and  other  religious  and  ecclesiastical  houses  and  duaoWed 
places  within  this  our  sovereign  lord  the  king's  realm  o(  England  !fij^[J^ 
and  fValeSj  of  their  own  free  and  voluntary  minds,  good  wills,  shall  take 
and  assents,  without  constraint,  coaction,  or  compulsion-  of  any  ^^^ 
manner  of  person  or  persons,  sithen  the  fourth  day  of  February ^ 
the  twen^-seventh  year  of  the  reign  of  our  now  most  dread 
sovereign  lord,  by  the  due  order  and  course  of  the  common  laws 
of  this  his  realm  of  England^  and  by  their  sufficient  writings  of  re- 
cord under  their  covent  and  common  seals,  have  severally  given, 
granted,  and  by  the  same  their  writings  severally  confinned  all 
their  said  monasteries,  abbathies,  priories,  nunneries,  colleges, 
hospitals,  houses  of  friers,  and  other  religious  and  ecclesiastical 
houses  and  places,  and  all  their  sites,  circuits,  and  precincts  of 
the  same,  and  all  and  singular  their  manors,  lordships,  granges, 
meases,  lands,  tenements,  meadows,  pastures,  rents,  reversions, 
services,  woods,  tithes,  pensions,  portions,   churches,    chapels, 
advowsons,   patronages,   annuities,    rights,   entries,   conditions, 
commons,  leets,  courts,  liberties,  privileges,  and  franchises,  ap- 
pertaining, or  in  anywise  belonging  to  any  such  monastery,  ab- 
bathy,  priory,  nunnery,  college,  hospital,  house  of  friers,  and 
other  religious  and  ecclesiastical  houses  and  places,  or  to  any  of 
them,  by  whatsoever  name  or  corporation  they  or  any  of  them 
were  then  named  or  called,  and  of  what  order,  habit,  religion,  or 
other  kind  or  quality  soever  they  or  any  of  them  were  then  re- 
puted, known,  or  taken ;  to  have  and  to  hold  all  the  said  mo- 
nasteries,   abbathies,    priories,    nunneries,    colleges,    hospitals, 
houses  of  friers,  and  other  religious  and  ecclesiastical  houses  or 
places,  sites,  circuits,  precincts,  manors,  lands,  tenements,  mea- 
dowsy  pastures,  rents,  reversions,  services,  and  all  other  the  pre- 
mises, to  our  said  sovereign  lord,  his  heirs  and  successors  for 
ever,  and  the  same  their  said  monasteries,  abbathies,  priories, 
nunneries,  colleges,  hospitals,  houses  of  friers,  and  other  religious 
and  ecclesiastical  houses  and  places,  sites,  circuits,   precincts, 
manors,  lordships,  granges,  meases,  lands,  tenements,  meadows, 
pastures,   rents,   reversions,   services,   and  other  the  premises     [  36  ] 
voluntarily,  as  is  aforesaid,  have  renounced,  left  and  forsaken, 

and  every  of  them  hath  renounced^  left,  and  forsaken:' 

II.  Be  it  therefore  enacted  by  the  king  our  sovereign  lord,  and  Mcmastc 
the  lords  spiritual  and  temporal,  and  the  commons,  in  this  present  their  lands 
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1539.     parliament  assembled,  and  by  authority  of  the  same,  that  the  king 
our  sovereign  lord  shall  have,  hold,  possess,  and  enjoy  to  him,  his 


before  sur-    heirs  and  successors  for  ever,  all  and  singular  such  late  monasteries, 
i^fwrfntd;*^'^  abbathies,  priories,  nunneries,  colleges,  hospitals,  houses  of  friers, 
ghren  to  the  and  Other  religious  and  ecclesiastical  houses  and  places,  of  what 
kinds,  natures,  qualities,  or  diversities  of  habits,  rules,  professions, 
or  orders,  they  or  any  of  them  were  named,  knoii'n,  or  called, 
which  sith  the  fourth  day  of  February^  the  twenty-seventh  year 
of  the  reign  of  our  said  sovereign  lord,  have  been  dissolved,  sup- 
pressed, renounced,  relinquished,  forfeited,  given  up,  or  by  any 
other  mean  come  to  his  highness,  and  by  the  same  authority,  and 
in  like  manner  shall   have,  hold,  possess,  and  enjoy  all  the  sites, 
circuits,   precincts,    manors,    lordships,    granges, .  meases,   lands, 
tenements,  meadows,  pastures,  rents,  reversions,  services,  woods, 
tithes,    pensions,    portions,    parsonages    appropriated,    vicarages, 
churches,  chapels,  advowsons,  nominations,  patronages,  annuities, 
rights,  interests,  entries,  conditions,  commons,  leets,  courts,  liber- 
ties,   privileges,   franchises,    and  other  whatsover  hereditaments, 
which  appertained  or  belonged  to  the  said  late  monasteries,  abba- 
thies,  prk>ries,  nunneries,  colleges,  hospitals,  houses  of  friers,  and 
other  religious  and  ecclesiastical  houses  and  places,  or  to  any  of 
them,  in  as  large  and  ample  manner  and  form  as  the  late  abtx)ts, 
priors,  abbesses,  prioresses,  and  other  ecclesiastical  governors  and 
governesses  of  such  late  monasteries,  abbathies,  priories,  nunneries, 
tolleges,  hospitals,  houses  of  friers,  and  other  religious  and  eccle- 
siastical houses  and  places,  had,  held,  or  occupied,  or  of  right  ought 
to  have  had,  holden,  or  occupied  in  the  right  of  their  said  late 
monasteries,    abbathies,   priories,   nunneries,    colleges,   hospitals, 
houses  of  friers,  or  other  religious  and  ecclesiastical  houses  and 
places,  at  the  time  of  the  said  dissolution,  suppression,  renouncing, 
relinquishing,  forfeiting,  giving  up,  or  by  any  other  manner  of  mean 
coming  of  the  same  to  the  king^s  highness  sithen  the  fourth  day  of 
February  above  specified. 
AniKNitei        III.  And  it  is  further  enacted  by  the  authority  aforesaid,  that 
*^iTed'"nd   "^*  ^"'y  ^  ^^  ^^^  '^^  monasteries,  abbathies,  priories,  nunneries, 
tbeir  lancU    colleges,  hospitals,  houses  of  friers,  and  other  religious  and  eccle- 
girentotbe  gjggijj^  houses  and  places,  sites,  circuits,  precincts,  manors,  lord- 
r  37  1     ships,  granges,  meases,  lands,  tenements,  meadows,  pastures,  i-ents, 
reversions,  services,  and  all  other  the  premises,  forthwith,  imme- 
diately, and  presently,  but  also  all  other  monasteries,  abbathies, 
priories,  nunneries,  colleges,  hospitals,  houses  of  friers,   and  all 
other  religious  and  ecclesiastical  houses  and  places,  which  hereafter 
shall  happen  to  be  dissolved,  suppressed,  renounced,  relinquished, 
forfeited,  given  up,  or  by  any  other  mean  come  to  the  king^s  high- 
ness; and  also  all  the  sites,  circuits,  precincts,  manors,  lordships. 
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gnngesy  meases,  lands,  tenements,  meadows,  pastures,  rents,  re-     15S9. 
^rersioos,   services,  woods,  tithes,  pensions,  portions,  parsonages  ' 

appropriate,  vicarages,  churches,  chapels,  advowsons,  nominations, 
patronages,  annuities,  rights,  interests,  entries,  conditions,  com- 
mons,  leets,   courts,   liberties,   privities,   franchises,   and  other 
hereditaments,  whatsoever  they  be,  belonging  or  appertaining  to  the 
same^  or  any  of  them,  whensoever,  and  as  soon  as  they  shall  be 
dissolved,  suppressed,  renounced,  relinquished,  forfeited,  given  up, 
or  by  any  other  mean  come  unto  the  king's  highness,  shall  be 
vested,  deemed,  and  adjudged  by  authority  of  this  present  parlia- 
ment, in  the  very  actual  and  real  seisin  and  possession  of  the  king 
our  sovereign  lord,  his  heirs  and  successors,  for  ever,  in  the  state 
and  omdition  as  they  now  be^  and  as  though  all  the  said  late  mo- 
nasteries, abbathies,  priories,  nunneries,  coll^^es,  hospitals,  houses 
of  friers,  and  all  other  religious  and  ecclesiastical  houses  and  places 
so  dissolved,  suppressed,  renounced,  relinquished,  forfeited,  given 
up,  or  come  unto  the  king's  highness,  as  is  aforesaid,  as  also  the  The  u'tes 
said  monasteries,  abbathies,  priories,  nunneries,  colleges,  hospitals,  of  the  i^. 
bouses  of  friers,  and  other  religious  and  ecclesiastical  houses  and  naateries 
places,  whidi  hereafker  shall  happen  to  he  dissolved,  suppressed,  t^e  actunX 
renouBcedf  relinquished,  forfeited,  given  up,  or  come  unto  the  ponewi^ 
king^s  highness,  sites,  circuits,  precincts,  manors,  lordships,  granges,        ^  '"^* 
lands,  tenements,  and  other  the  premises,  whatsoever  they  be,  and 
ev^  of  them,  were  in  this  present  act  specially  and  particularly 
lAetumedf  named,  and  expressed  by  express  words,  names,  titles, 
and  fiunilties,  and  in  their  natures,  kinds,  and  qualities. 

XIV.  Pkt>vided  also,  and  be  it  further  enacted  by  the  authority  Awnmaee 
afinresaid,  that  all  and  every  person  and  persons,  their  heirs  and  ^  kinig't 
assigns,  which  sithen  the  said  fourth  day  of  Februaryf  by  licence^  Ucmce  of 
pard<»i9  cmifirmation,  release,  assent,  or  consent,  of  our  said  sove-  iSd^^ 
rdgn  lord  the  king,  under  his  great  seal  heretofore  given,  had,  or 

made,  or  hereafter  to  be  had  or  made,  have  obtained  or  purchased  [  38  ] 
by  indenture,  fine,  feoffinent,  recovery,  or  otherwise,  of  the  said 
late  abbots,  priors,  abbesses,  prioresses,  or  otlier  governors  or  go- 
vernesses of  any  such  monasteries,  abbatliies,  priories,  nunneries, 
ccUegeSf  hospitals,  houses  of  friers,  or  other  religious  and  ecclesi- 
astical houses  or  places,  any  monasteries,  priories,  colleges,,  hos- 
lutals,  manors,  lands,  tenements,  meadows,  pastures,  woods, 
churdies,  chapek,  parsonages,  tithes,  pensions,  portions,  or  otlier 
hereditaments,  shall  have  and  enjoy  the  same,  according  to  such 
writings  and  assurances  as  been  thereof  before  the  first  day  of  this 
present  pariiament,  or  hereafter  shall  be^  bad  or  made : 

XV.  Saving  to  all  and  every  person  and  persons,  and  bodies  ^  ^y^^g  of 
politick,  their  heirs  and  successors,  and-  the  heirs  and  successors  othm  ac.^ 
of  every  of  them,  (other  than  the  said  late  abbots,  abbesses,  priors,  c™«d  unto 
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1539. 

th«m  before 

tlMsaid 

purthast. 


prioresses,  and  other  governors  and  governesses,  and  their  succes- 
sors, and  the  successors  of  every  of  them,  and  such  a2s  pretend 
to  be  founders,  patrons,  or  donors  of  the  monasteries,  abbathies,    . 
priories,  nunneries,  colleges,  hospitals,  and  other  religious  or  eccle- 
siastical houses  or  places,  or  of  any  of  them,  or  of  any  manors, 
messuages,  lands,  tenements,  or  other  hereditaments,  late  belong- 
ing to  the  same,  or  to  any  of  them,  and  their  heirs,  successors,  and 
the  heirs  and  successors  of  every  such  founder,  patron,  or  donor, 
all  such  right,  title,  interest,  possession,  rents,  annuities,  commo- 
dities, offices,  fees,  liveries,  and  livings,  portions,  pensions,  corro- 
dies,  synods,  proxies,  or  other  profits,  which  they  or  any  of  them 
have,  ought,  or  might  have  had,  in  or  to  any  of  the  said  monaste- 
ries, abbathies,  priories,  colleges,  hospitals,  manors,  lands,  tene- 
ments, rents,   services,  reversions,  tithes,  pensions,  portions,  or 
other  hereditaments,  at  any  time  before  any  such  purchase,  inden- 
tures, fines,  feoffinents,  recoveries,  or  other  lawful  mean  between 
any  such  parties  had  or  made,  as  is  above  said ;  this  act,  or  any 
thing  therein  contained,  to  the  contrary  notwithstanding. 

*  XVI.  And  where  our  said  sovereign  lord,  sith  the  fourth  day 

*  of  February^  the  said  twenty-seventh  year  of  the  reign  of  our 

<  said  sovereign  lord,  hath  obtained  and  purchased,  as  well  by  ex- 
^  changes,  as  by  gifts,  bargains,  fines,  sundry  feoffments,  recoveries, 
*'  deeds  enrolled,  and  otherwise,  of  divers  and  sundry  persons, 

<  many  an()  divers  honours,  castles,  manors,  lands,  tenements, 

*  meadows,  pastures,  woods,  rents,  reversions,  services,  and  other 

<  hereditaments,  and  hath  tiot  only  paid  divers  and  sundry  great 
^  sums  of  money  for  the  same,  but  also  hath  given  and  granted  for 

*  the  same,  unto  divers  and  sundry  persons,  divers  and  sundry 

*  manors,  lands,  tenements,  and  hereditaments,  and  other  recom- 

*  pences  in  and  for  full  satisfaction  of  all  such  honours,  castles, 
'  manors,  lands,  tenements,  rents,  reversions,  services,  and  other 
'  his  hereditaments,  by  his  highness  obtained  or  had,  as  is  above- 

A  confirm.   '  said :'  be  it  therefore  enacted  by  the  authority  aforesaid,  that  our 
ldiiK*s*Pur*  ^^^  sovereign  lord  the  king,  his  heirs  and  successors,  shall  have,  hold, 
chases  mtfde  possess,  and  enjoy,  all  such  honours,  castles,  manors,  lands,  tene- 
Fe^?^nn.  "™®"^  »^^^  Other  hereditaments,  as  his  highness  sith  the  said  fourth 
27  H.  8.       day  of  February^  the  twenty-seventh  year  abovesaid,  hath  obtained 
and  had  by  way  of  exchange,  bargain,  purchase,  or  other  whatso- 
ever mean  or  means,  according  to  the  true  meaning  and  intent  of 
his  highness'  bargain,  exchange,  or  purchase,  misrecital,  misnaming, 
or  nonrecital,  or  not  naming  of  the  said  honours,  castles,  manors, 
lands,  tenements,  and  other  hereditaments,  comprized  or  mention^ 
ed  in  the  bargains  or  writings  made  between  the  king^s  highness, 
and  any  other  party  or  parties,  or  of  the  towns  or  counties  where 
the  said  honours^  castles,  manors,  lands,  tenements,  and  beredita- 
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inents,  lie  and  been,  or  any  other  matter  or  cause  whatsoever  it  be,'     15S9. 
in  anywise  notwithstanding. 

XVII.  Savinir  to  all  and  every  person  and  persons,  and  to  their  ^  «7>ng  of 
heirs,  bodies  politick  and  corporate,  and  to  their  successors,  and  to  aii  other*, 
every  of  them,  other  than  such  person  and  persons,  and  their  heirs  ^|  ®^  J^ 
and  their  wives,  and  the  wives  of  every  of  them,  bodies  peptide  hdn  and 
and  corporate,  and  their  successors,  and  every  of  them,  of  whom  ^^^^ 
the  king's  highness  hath  obtained  by  exchange,  gift,  bargain,  fine, 
fieoffinent,  recovery,  deed  enrolled,  or  otherwise,  any  such  honours, 
castles,  manors,  lands,  tenements,  and  other  hereditaments,  as  is 
aforesaid,  all  such   right,   title,  use,  interest,  possession,  rents, 
charges,  annuities,    commodities,  fees,  and   other  profits,   (roits  Anmep- 
services  and  rents  seek  only  except),  which  they,  or  any  of  them,  ienu.«a-. 
have,  might,  or  ought  to  have  had,  in  or  to  the  premises  so  ob-  ^^|^  ««>*»^ 
tained  and  had,  or  in  or  to  any  parcel  thereof,  if  this  act  had  never 
been  had  nor  made ;  this  present  act,  or  any  thing  therein  contain- 
ed to  the  contrary  notwithstanding. 

^  XVIIL  And  where  it  hath  pleased  the  king's  highness  of  his 

*  most  abundant  grace  and  goodness,  as  well  upon  divers  and 
^  sundry  considerations  his  majesty  specially  moving,  as  also  other- 
^  wise,  to  have  bargained,  sold,  changed,  or  given,  and  granted  by 

*  his  grace's  several  letters  patents,  indentures,  or  other  writings, 

*  as  well  under  his  highness'  great  seal,  as  under  the  seal  of  his 

*  highness  duchy  of  Lancaster ^  and  the  seal  of  the  office  of  the    [  40  ] 

*  augmentations  i^his  crown,  unto  divers  and  sundry  of  his  loving 

*  and  obedient  subjects,  divers  and  sundry  honours,  casUes,  manors,  ^ 

*  monasteries,  abbathies,  priories,  lands,  tenements,  rents,  rever- 

*  siaasj  services,  parsonages  appropriate,  advowsons,  liberties, 
^  tithes,  oblations,  portions,  pensions,  franchises,  privileges,  liber- 

*  ties,  and  other  hereditaments,  commodities  and  profits,  infee- 
^  simple,  fee-tail,  for  term  for  life,  or  for  term  of  years ;  for  avoid- 
^  ing  of  which .  letters  patents,  and  of  the  contents  of  the  same, 

*  divers,  sundry,   and  many  ambiguities,  doubts,   and  questions 

*  might  hereafier  arise,  be  moved,  and  stirred,  as  well  for  misre- 

*  dtal  or  nonrecital,  as  for  divers  other  matters,  things,  or  causes  to 

*  be  alleged,  objected,  or  invented  against  the  said  letters  patents, 

*  as  also  for  lack  of  the  finding  of  offices  or  inquisitions,  whereby 

*  the  title  of  his  highness  therein  ought  to  have  been  found,  before 

*  the  making  of  the  same  letters  patents,  or  for  misrecital  or  non- 

*  recital  of  leases,  as  well  of  record,  as  not  of  record,  or  for  lack  of 

*  the  certainty  of  the  values,  or  by  reason  of  misnaming  of  the 
^  honours,  castles,  manors,  monasteries,  abbathies,  priories,  lands, 

*  tenements,  and  other  hereditaments  comprised  and  mentioned 
.*  within  the  same  letters  patents,  or  of  the  towns  and  counties 
^  where  the  same  honours,  castles,  manors,  monasteries,  abbathies, 
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1539.     *  priories,  lands,  tenements,  rents,  and  other  hereditaments  lien 

"  '     '  ""'   «  and  been,  as  for  divers  and  sundry  other  suggestions  and  snr- 

'  mises,  which  hereafter  might  happen  to  be  moved,  surmised,  and 

*  procured  against  the  same  letters  patents,  albeit  the  words  in 

*  effect  contained  in  the  said  letters  patents  be  according  to  the 

*  true  intent  and  meaning  of  his  most  royal  majesty :' 

Tbe  king's        XIX.  Be  it  therefore  enacted  by  the  authority  of  this  present 
Sdrnfiiot-'  parliament,  that  as  well  all  and  every  the  said  letters  pat^its,  in- 
withstand-    dentures,  and  other  writings,  and  every  of  them,  under  the  seal  or 
ciSly  not      seals  abovesaid,  or  of  any  of  them,  made  or  granted  by  the  king's 
^^^A      highness"sithen  the  said  fourth  day  of  February^  the  said  twenty- 
S4  &  35  H.  seventh  year  of  his  most  noble  reign,  as  all  and  singular  other  his 
s*  ^-  ^^*      grace's  letters  patents,  indentures,  or  other  writings  to  be  had, 
made,  or  granted  to  any  person  or  persons  within  three  years  next 
after  the  making  of  this  present  act,  of  any  honours,  castles,  ma- 
nors, monasteries,  abbathies,  priories,  nunneries,  colleges,  hospitals, 
houses  of  friers,  or  of  other  religious  or  ecclesiastical  houses  or 
places,  sites,    circuits,   precincts,   lands,   tenements,   parsonages, 
tithes,  pensions,  portions,  advowsons,  nominations,  and  all  other 
[  41  1     hereditaments  and  possessions,  of  what  kind,  nature,  or  quality 
soever  they  be^  or  by  whatsoever  name  or  names  they  or  any  of 
them  be  named,  known,  or  reputed,  shall  stand  and  be  good,  efiec- 
tual,  and  available  in  the  law  of  this  realm,  to  all  respects,  purposes, 
constructions,  and  intents,  against  his  majesty,  his  heirs,  and  suc- 
cessors, without  any  other  licence,  dispensation,  or  tolerance  of 
the  king's  highness^  his  heirs,  and  successors,  or  of  any  other  per- 
son or  persons  whatsoever  they  be,  for  any  thing  or  things  con- 
tained, or  hereafter  to  be  contain^,  in  any  such  letters  patents, 
indentures,  or  other  writings ;  any  cause,  consideration,  or  thing 
material,  to  the  contrary  in  anywise  notwithstanding : 
A  HiTing  of      XX.  Saving  to  all  and  singular  persons,  bodies  politick  and  cor- 
^^fj^^^^  porate,  their  heirs  and  successors,  and  the  heirs  and  successors  of 
the  lands      every  of  them,  (other  than  his  highness,  his  heirs  and  successors, 
^^  ^    «nd  the  said  governcnrs  and  governesses,  and  their  successors,  do- 
nors, founders,  and  patrons,  aforenamed,  and  their  heirs  and  suc- 
cessors, and  all  other  persons  cLsuming  in  their  rights,  or  to  their 
use,  or  in  the  right  or  to  the  use  of  any  of  them),  all  such  right, 
title,  claim,  interest,  possession,  reversion,  remainder,  offices,  an- 
nuities, rent-charges,  and  commons,  which  they  or  any  of  them 
liave,  ought,  -or  might  have  had,  in  or  to  any  of  the  said  honours, 
castles,  manors,  monasteries,  abbathies,  priories,  lands,  tenements, 
and  other  hereditaments  in  the  said  letters  patents  made,  or  here- 
after to  be  made,  comprised  at  any  time  before  the  making  of  the 
said  such  letters  patents ;  this  act,  or  any  thing  therein  contained, 
to  the  contiary  notwithstanding. 
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*  XXL  And  where  divers  and  sundry  abbots,  priors,  abbesses,     ISdD. 

*  prioresses,  and  other  ecclesiastical  governors  and  governesses  of  - 
'  the  said '  monasteries,  abbathies,  priories,  nunneries,   colleges, 

*  hospitals,  houses  of  friers,  and  other  religious  and  ecclesiastical 

*  houses  and  places,  have  had,  possessed,  and  enjoyed,  divers  and 
'  sundry  parsonages  appropriated,  tithes,  pensions,  and  portions, 
'  and  also  were  acquitted  and  discharged  of  and  from  the  payment 

*  or  payments  of  tithes,  to  be  paid  out  of  or  for  their  said  monas- 

*  teries,  abbathies,  priories,  nunneries,  colleges,  hospitals,  houses 

*  of  friers,  and  other  religious  and  ecclesiastical  houses  and  places, 

*  manors,  messuages,  lands,  tenements,  and  hereditaments :'  be  it  Such  abbty 
therefore  enacted  by  the  authority  abovesaid,  that  as  well  the  king  ^^^^^ 
our  sovereign  lord,  his  heirs  and  successors,  as  all  and  every  such  aolutiob  of 
person  and  persons,  their  heirs  and  assigns,  which  have,  or  here-  daOmmSi 
after  shall  have  any  monasteries,  abbathies,  priories,  nunneries,  col*  of  titfaa, 
*leges,  hospitals,  houses  of  friers,  or  other  ecclesiastical  houses  or  tinu^^'**^ 
places,  sites,  circuits,  precincts  of  the  same,  or  any  of  them,  or  any    [  *42  ] 
manors,  messuages,  parsonages  appropriate,  tithes^  pepsions,  por- 
tions, or  other  hereditaments,  whatsoever  they  be,  which  belonged 

or  i^pertained,  or  which  now  belong  or  appertain  unto  tlie  said 
monasteries,  abbathies,  priories,  nunneries,  colleges,  hospitals, 
houses  of  friers,  or  other  religious  and  ecclesiastical  houses  or 
places,  or  unto  any  of  them,  shall  have,  hold,  retain,  keep,  and 
enjoy,  as  well  the  said  parsonages  appropriate,  tithes,  pensions,  and 
portions,  of  the  said  monasteries,  abbathies,  priories,  nunneries, 
colleges,  hospitals,  houses  of  friers,  and  other  religious  and  eccle- 
siastical houses  and  places,  sites,  circuits,  precincts,  manors,  meases, 
lands,  tenements,  and  other  hereditaments,  whatsoever  they  be, 
and  every  of  them,  according  to  their  estates  and  titles,  discharged 
and  acquitted  of  payment  of  tithes,  as  freely,  and  in  as  large  and 
ample  manner  as  the  said  late  abbots,  priors,  abbesses,  prioresses, 
and  other  ecclesiastical  governors  and  governesses,  or  any  of  them, 
had,  held,  occupied,  possessed,  used,  retained, -or  enjoyed  the  same, 
or  any  parcel  thereof,  at  the  days  of  their  dissolution,  suppression, 
renouncing,  relinquishing,  forfeiting,  giving  up,  or  coming  to  the 
Idng^s  highness  of  such  monasteries,  abbathies,  priories,  nunneries, 
coIl^;es,  hospitals,  houses  of  friers,  or  other  religious  or  ecclesias^ 
tical  houses  or  places,  or  at  the  day  of  the  dissolution,  suppression, 
rmouncing,  relinquishing,  giving  up,  or  coming  to  the  king's  high- 
ness of  any  of  them ;  this  act,  or  any  thing  therein  contained,  to 
die  contrary  notwithstanding : 

XXII.  Savmg  to  the  king's  highness,  his  heirs  and  successors,  AU  rents, 
all  and  all  manner  of  rents,  services,  and  other  duties  whatsoever  ^^^^^^* 
diey  be,  as  if  thb  act  had  never  been  had  nor  made.  tiw 
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XXIII.  And  be  it  further  enacted  by  authority  of  this  present 
parliament,  that  such  of  the  said  late  monasteries,  abbathies,  prio- 
ries, nunneries,  colleges,  hospitals,  houses  of  friers,  and  other  reli- 
^ous  and  ecclesiastical  houses  and  places,  and  all  churches  and 
chapels  to  them,  or  any  of  them  belonging,  which,  before  the  dis- 
solution, suppression,  renouncing,  relinquishing,  forfeiting,  giving 
up,  or  coming  unto  the  king^s  highness,  were  exempted  from  the 
visitation  or  visitations,  and  all  other  jurisdiction  of  the  ordinary 
or  ordinaries,  within  whose  diocese  they  were  situate  or  set,  shall 
from  henceforth  be  within  the  jurisdiction  and  visitation  of  the  or- 
dinary or  ordinaries,  "within  whose  diocese  they  or  any  of  them  be 
situate  and  set,  or  within  the  jurisdiction  and  visitation  of  such 
person  or  persons  as  by  the  king's  highness  shall  be  limited  or  ap- 
pointed ;  this  act,  or  any  other  exemption,  liberty,  or  jurisdictioQ 
to  the  contrary  notwithstanding. 


This  act  ii 
confinned 
andeiil«rg« 
edbyS& 
3  Ed.  6. 
c  18. 


Stat.  32  H.  VIII.  c.  7.    A.  D.  1540. 
For  the  true  Payment  of  Tithes  and  Offerings. 
^  Where  divers  and  many  persons  inhabiting  in  sundry  coun- 
tries and  places  of  this  realm,  and  other  the  king^s  dominions, 
not  regarding  their  duties  to  Almighty  Grod,  and  to  the  king  our 
sovereign  lord,  but  in  few  years  past  more  contemptuously  and 
commonly  presuming  to  offend  and  infringe  the  good  and  whole- 
some laws  of  this  realm,  and  gracious  commandments  of  our  said 
sovereign  lord,  than  in  times  past  hath  been  seen  or  known,  have 
not  letted  to  substract  and  withdraw  the  lawful  and  accustomed 
tithes,  of  com,  hay,  pasturages,  and  other  sort  of  tithes  and  ob- 
lations commonly  due  to  the  owners,  proprietaries,  and  posses- 
sors of  the  parsonages,  vicarages^  and  other  ecclesiastical  places 
of  and  within  the  said  realm  and  dominions,  being  the  more  en- 
couraged thereto,  for  that  divers  of  the  king's  subjects,  being  lay  . 
persons,  having  parsonages,  vicarages,  and  tithes  to  them,  and  to 
their  heirs,  or  to  them,  and  to  their  bars  of  their  bodies,  lawfully 
begotten,  or  for  term  of  life,  or  years,  cannot  by  the  order  and 
course  of  the  ecclesiastical  laws  of  this  realm,  sue  in  any  ecclesi- 
astical court  for  the  wrongfiil  withholding  and  detaining  of  the 
s&id  tithes,  or  other  duties,  nor  cannot  by  the  order  of  the  com- 
mon laws  of  this  realm  have  any  due  remedy  against  any  person 
or  persons,  their  heirs  or  assigns,  that  wrongfully  detsineth  or 
withholdeth  the  same ;  by  occasion  whereof  much  controversy^ 
suit,  variance,  and  discord  is  like  to  insurge  and  ensue  among 
the  king's  subjects,  to  the  great  detriment,  damage,  and  decay  of 
many  of  them,  if  convenient  and  speedy  remedy  therefore  be  not 
had  and  provided :' 
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IL  Wherefore  it  is  ordained  and  enacted  by  our  said  sovereign     1540. 
lord  the  king,  with  the  assent  of  the  lords  spiritual  and  temporal. 


and  the  commons,  in  this  present  parliament  assembled,  and  by  Tithes  shall 
authority  of  the  same,  That  all  and  singular  persons  of  this  his  said  ^JS^  ^ 
realm,  or  other  his  dominions,  of  what  estate,  degree,  or  condition  the  custom 
soever  he  or  they  be,  shall  fully,  truly,  and  effectually  divide,  set  ^j,  ^^^ 
oat,  yield,  or  pay,  all  and  singular  tithes  and  offerings  aforesaid,  they  be  due. 
according  to  the  lawful  customs  and  usages  of  parishes  and  places     [44?] 
where  such  tithes  or  duties  shall  grow,  arbe,  come,  or  be  due ; 
and  in  case  that  shall  happen,  any  person  or  persons,  of  his  or  TheoffencU 
Aeir  ungodly  or  perverse  will  and  mind,  to  detain  and  withhold  ^  i^|^*" 
any  of  the  said  tithes  or  offerings,  or  any  part  or  parcel  thereof  the  ordi- 
then  the  person  or  persons,  being  ecclesiastical  or  lay  person,  having  °*^* 
cause  to  demand  or  have  the  said  tithes  or  offerings,  being  thereby 
wronged  or  grieved,  shall  and  may  convent  the  person  or  persons 
so  ofiending  before  the  ordinary,  his  commissary,  or  other  compe- 
tent minister,  or  lawful  judge  of  the  place  where  such  wrong  shall 
be  done,  according  to  the  ecclesiastical  laws ;  and  in  every  such 
cause  or  matter  of  suit,  the  same  ordinary,  commissary,  or  other 
competent  minister,  or  lawful  judge,  having  the  parties,  or  their 
lawful  procurators,  before  him  or  them,  shall  and  may,  by  virtue 
of  this  act,  proceed  to  the  examination,  hearing,  and  determination 
of  every  such  cause  or  matter  ordinarily  or  summarily,  according 
to  the  course  and  process  of  the  said  ecclesiastical  laws,  and  there- 
upon may  give  sentence  accordingly. 

III.  And  in  case  that  any  of  the  parties,  for  any  cause  or  matter  The  appel« 
cxmoeming  that  suit,  do  appeal  from  the  sentence,  order,  and  defi-  ^^^f!!^ 
nitive  judgment  of  the  said  ordinary,  or  other  competent  judge,  as  of  suit  to 
is  aforesaid,  then  the  same  judge,  by  virtue  of  this  act,  forthwith  ^J.^1^ 
upon  sudi  appellation  made,  shall  adjudge  to  the  other  party  the 
reasonable  costs  of  his  suit  therein  before  expended,  and  shall  com- 
pel the  same  party  appellant  to  satisfy  and  pay  the  same  costs  so 
adjudged  by  compulsory  process,  and  censures  of  the  said  laws 
ecclesiastical,  taking  surety  of  ^e  other  party  to  whom  such  costs 

shall  be  adjudged  and  paid,  to  restore  the  same  costs  to  the  party 
appellant,  if  after  the  principal  cause  of  that  suit  of  appeal  shall 
be  adjudged  against  the  same  party,  to  whom  the  same  costs  shall 
be  yielden ;  and  so  every  ordinary,  or  other  competent  judge 
ecdesiastical,  by  virtue  of  this  act  shall  adjudge  costs  to  the  other 
•party  upon  every  appeal  to  be  made  in  any  suit  or  cause  of  sub- 
traction', or  detention  of  any  tithes,  or  offerings,  or  in  any  other 
suit  to  be  made  for  or  concerning  the  duty  of  such  tithes  or  of- 
feriiigs. 

IV.  And  further  be  it  enacted  by  the  authority  aforesaid,  that  Hm  ofRmd- 
if  any  person  or  persons,  after  such  sentence  definitive  given  '^       *^' 
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154'0.      against  them,  obstinately  and  wilfully  refuse  for  to  pay  their  tithes, 
jj^^^jjj       or  duties,  or  such  sums  of  money  so  adjudged,  wherein  they  be 
two  justices  condemned  for  the  same,  that  then  two  justices  of  the  peace  for  the 
^ij^^*  ^    same  shire,  whereof  one  to  be  of  the  quorum,  shall  have  authority 
ofdinary*8     *  by  this  act,  upon  information,  certificate,  or  complaint  to  them 
*r°*4Tl    ^^^  ^^  writing  by  the  said  ecclesiastical  judge  that  gave  the  same 
sentence,  to  cause  the  same  party  so  refusing  to  be  attached,  and 
committed  to  the  next  gaol,  and  there  to  remain,  without  bul  or 
mainprize,  till  he  or  they  shall  have  found  sufficient  sureties  to  be 
bound  by  recognizance,  or  otherwise,  before  the  same  justices,  to 
the  use  of  our  sovereign  lord  the  king,  to  perform  the  said  defini- 
tive sentence  and  judgment 
LftiKb  dis.        V*  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid, 
^'th^^  ^^   ^^  ^'^  person  or  persons  shall  be  sued,  or  otherwise  compelled  to 
*         yield,  give,  or  pay  any  manner  of  tithes,  for  any  manors,  lands, 
tenements,  or  other  hereditaments,  which  by  the  laws  or  statutes  of 
this  realm  are  discharged,  or  not  chargeable  with  the  payment  of 
any  such  tithes. 
The  mht^         VL  Provided  also,  and  be  it  enacted  by  authority  aforesaid,  that 
bitantoof     this  act^  nor  any  thing  therein  contained,  shall  in  anywise  bind 
the  inhabitants  of  the  ci^  of  London,  and  suburbs  of  the  same,  for 
to  pay  their  tithes  and  offerings  within  the  same  city  and  suburbs 
otherwise  than  they  ought  or  should  have  done  before  the  making 
of  this  act ;  any  thing  in  this  act  contained  to  the  contrary  notr 
withstanding. 
Recoveries        VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
nmbe  had,  Ju  jji  cases,  where  any  person  or  persons  which  now  have,  or  which 
onees  made  hereafter  shall  h^ve  any  estate  of  inheritance,  freehold,  term,  right, 
coortiu^rf**  or  interest,  of,  in,  or  to  any  parsonage^  vicarage,  portion,  pension, 
tithes,  as  of  titbes,  oblations,  or  other  ecclesiastical  or  spiritual  profit,  which 
now  be,  or  which  hereafter  shall  be  made  temporal,  or  admitted 
to  be,  abide,  and  go  to  or  in  temporal  hands,  and  lay  uses  and 
profits  by  the  law  or  statutes  of  this  realm,  shall  hereafter  fortune 
to  be  disseised,  deforced,  wronged,  or  otherwise  kept  or  put  firom 
their  lawful  inheritance,  estate,  seisin,  possession,  occupation,  term, 
right,  or  interest  of,  in,  or  to  the  same,  or  of,  in,  or  to  any  parcel 
thereof,  by  any  other  person  or  persons  claiming  or  pretending  to 
have  interest  or  title  in  or  to  the  same ;  that  then  in  aU  and  every 
such  case  or  cases,  the  person  or  persons  so  disseised,  deforced, 
or  wrongfiilly  kept  or  put  irom  his  or  their  right  or  possession, 
as  is  afore  rehearsed,  their  heirs,  wives,  and  such  other  to  whom 
such  injury  and  wrong  shall  be  done  or  committed,  shall  and  may 
have  their  remedy  in  the  king^s  temporal  courts,  or  other  temporal 
courts,  as  the  case  shall  require,  for  the  cecovery,  getting^  or  ob« 
taining,  of  such  inheritance,  estate,  freehold,  seisin^  possession^ 
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term,   right,  or  interest,  by  writs  original  of  proif  quod  teidaty     1 540. 
assize  of  naoel  deisseisifiy  mofidamf  quod  ei  dtfijrdat^  writs  of  dower, 
or  other  writs  original,  as  the  case  shaU  require,  to  be  devised  and     C  46  ]  ' 
granted  in  the  king^s  court  of  chancery,  of  every  such  parsonage, 
vicarage,  portion,  pension,  or  other  profit  called  ecclesiastical  or 
spiritual,  so  to  be  demanded  according  to  the  nature  and  cause  of 
the  suit  thereoi^  in  like  manner  and  form  as  they  should,  ought, 
or  might  have  had,  of  or  for  lands,  tenements,  or  other  heredita- 
ments in  such  manner  to  be  demanded ;  and  that  writs  of  cove- 
nant and  other  writs  for  fines  to  be  levied,  and  all  other  assur- 
ances to  be  had,  made,  or  conveyed,  of  any  such  parsonage,  vicar- 
age, portion,  pension,  or  other  profit  called  ecclesiastical  or  spi- 
ritual, as  is  aforesaid,  shall  be  hereafter  devised  and  granted  in  the 
said  diancery  according  as  hath  been  used  for  fines  to  be  levied, 
and  assurance  to  be  had  or  made,  or  conveyed,  of  lands,  tenements, 
or  other  hereditaments ;  and  that  all  judgments  to  be  given  upon  Judgments 
any  of  the  said  writs  original,  so  to  be  devised  or  granted  of  or  for  f^'iJ^ 
any  the  premises,  or  any  of  them,  and  all  fines  to  be  levied  and  intfaeking'i 
knowledged  in  any  of  the  king's  said  courts  thereof,  shall  be  of  like  ^j^^n 
force  and  efiect  in  the  law,  to  all  intents  and  purposes,  as  judg«  be  of  like 
ments  given,  and  fines  levied  of  lands,  tenements,  and  heredita-  ^!!^"  ^ 
ments  in  the  same  courts  upon  writs  original  therefore  duly  pur- 
sued and  prosecuted,  albeit  no  such  form  of  writs  original  out  of  the 
said  court  of  chancery  have  heretofore  proceeded  or  been  awarded. 

VIII.  Provided  always,  that  this  last  act  shall  not  extend  nor  be  Remedy 
expounded  to  give  any  remedy,  cause  of  action  or  suit  in  the  courts  ^^^^^^ 
temporal  against  any  person  or  persons  which  shall  refuse  or  deny  and  ofler. 
to  set  out  his  or  their  tithes,  or  which  shall  detain,  withhold,  or  |^^ 
refuse  to  pay  his  tithes  or  offerings,  or  any  parcel  thereof;  but  that  conit^  and 
in  all  such  cases  the  person  or  party,  being  ecclesiastical  or  lay  temporal, 
person,  having  cause  to  demand  or  have  the  said  tithes  or  ofierings, 
and  thereby  wronged  or  grieved,  shall  take  and  have  their  remedy 
for  their  said  tithes  or  offerings  in  every  such  case  in  the  spiritual 
courts,  according  to  the  ordinancs  in  the  first  part  of  this  act  men-  S7  H.  8. 
tioned,  and  not  otherwise ;  any  thing  herein  expressed  to  the  con- 
trary thereof  notwithstanding. 


c  90. 


StaU  32  H.  VIII.  c-  24-    A.  D.  1540.  [  47  ] 

An  Act  concerning  the  Possessions  of  St  John  of  J^rvsakm^  in 

England  and  Ireland. 

^  The  lords  spiritual  and  temporal,  and  the  commons,  in  this  xbe  landa 
'  present  parliament  assembled,  having  crtdible  knowledge^  that  ^If?^ 
*  divers  and  sundry  the  king's  suliyectSi  called  the  Knights  of  of  j«nii». 


4^7 
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1540. 

lem  shall  be 
in  the  king's 
disposition. 


The  causes 
why  the 
houses  of 
St.  Johns  of 
Jerusalem 
were  dls> 
solved,  and 
their  lands 
given  to  the 
king. 


C*8] 


RhodeSy  otherwise  called  Knights  of  St.  Johns^  otherwise  called 
Friers  of  the  Religion  of  St  John  oi  Jerusalem  in  England,  and 
of  a  like  house  being  in  Ireland,  abiding  in  the  parts  beyond  the 
sea,  and  having  as  well  out  of  this  realm,  as  out  of  Ireland,  and 
other  the  king's  dominionsi  yearly  great  sums  of  money  for  main- 
tenance of  their  livings,  have  unnaturally,  and  contrary  to  the 
duty  of  their  allegiances,  sustained  and  maintained  the  usurped 
power  and  audiority  of  the  bishop  of  Some,  lately  used  and  prac- 
tised within  this  realm,  and  other  the  king's  dominions;  and 
have  not  only  adhered  themselves  to  the  said  bishop,  being  com- 
mon enemy  to  the  king  our  sovereign  lord,  and  to  this  his  realm, 
untruly  upholding,  knowledging,  and  affirming  maliciously  and 
traiterously  the  same  bishop  to  be  supream  and  chief  head  of 
Christ's  church  by  God's  holy  word,  intending  thereby  to  sub- 
vert and  overthrow  the  good  and  godly  laws  and  statutes  of  this 
realm,  their  natural  country,  made  and  grounded  by  authority 
of  holy  church,  by  the  most  excellent  wisdom,  policy,  and  good- 
ness of  tlie  king's  majesty,  with  the  whole  assent  and  consent  of 
the  realm,  for  the  abolishing,  expulsing,  and  utter  extincting  of 
the  said  usurped  power  and  authority,  but  also  have  defamed 
and  slandered  as  well  the  king's  majesty,  as  the  noblemen,  pre- 
lates, and  other  the  king's  true  and  loving  subjects  of  this  realm, 
£or  their  good  and  godly  proceeding  in  that  behalf;  have  there- 
fore deeply  pondered  and  considered,  that  like  as  it  is  and  was 
a  most  godly  act  of  the  king's  most  royal  majesty,  and  the  said 
noblemen,  prelates,  and  commons  of  thb  realm,  utterly  to  ex- 
pulse  and  abolish,  not  only  from  this  realm,  but  also  from  other 
the  king's  dominions,  the  said  usurped  power  and  authority  of 
the  bishop  of  Borne,  and  also  the  hypocritical  and  superstitious 
religion  in  this  realm,  and  other  the  king's  dominions,  being  bis 
members  and  adherents,  having  their  original  erection  and  found- 
ation by  the  said  usurped  authority ;  by  expulsing  whereof,  God's 
holy  word,  necessary  for  increase  of  virtue,  and   salvation  of 
christen  souls,  is  not  only  purely  and  sincerely  advanced,  and  set 
forth,  but  also  the  extort  exactions  of  innumerable  sums  of  money 
craftily  exhausted  out  of  this  realm,  and  of  other  the  king's  do- 
minions, by  the  colour  of  the  said  usurped  authority,  is  removed, 
and  taken  away,  to  the  inestimable  benefit  and  commodity  of  the 
king's  loving  subjects ;  so  like  manner  of  wise,  it  should  be  most 
dangerous  to  be  suffered  or  permitted  within  this  realm,  or  in 
any  other  the   king's   dominions,  any   religion,    being   sparks, 
leaves,  and  imps  of  the  said  root  of  iniquity ;  considering  also, 
that  the  isle  of  Rhodes,  whereby  the  said  religion  took  their  old 
name  and  foundation,  is  surprised  by  the  Turk :  and  that  it  were 
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<  and  is  much  better,  that  the  possessions  in  this  realm,  and  in     1540. 

*  other  the  king's  dominions,  appertaining  to  the  said  religion,  ' 
^  should  rather  be  imployed  and  spent  within  this  realm,  and  in 

<  other  the  king's  dominions,  for  the  defence  and  surety  of  the 
^  same,  than  converted  to  and  among  such  unnatural  subjects,  who 

<  have  declined  not  only  from  their  natural  duty  of  obedience  that 

*  ibey  ought  to  bear  unto  the  king  our  sovereign  lord,  but  also 
^  from  the  good  laws  and  statutes  of  this  realm,  their  natural  coun- 

*  try,  daily  doing,  and  attempting  privily  and  craftily  all  that 

*  they  can  to  subvert  the  good  and  godly  policy^  in  the  which, 

<  thanks  be  to  Grod  and  our  most  dread  sovereign  lord,  this  realm 
^  and  other  the  king's  dominions  now  stand;  in  consideration 

*  whereof  the  said  lords  spiritual  and  temporal,  and  the  com- 

*  mons,  in  this  present  parliament  assembled,  most  humbly  be- 
'  seechen  the  king's  most  royal  majesty,'  that  it  may  be  enacted  by 
his  highness,  and  by  tJie  assent  of  the  lords  spiritual  and  temporal 

and  the  commons,  in  this  present  parliament  assembled,  that  the  Tfte  corptn. 
corporation  of  the  said  religion,  as  well  within  this  realm,  as  witlun  ?^^^ 
the  king's  dominion  and  land  of  Ireland^  by  whatsoever  name  or  Johns  in 
names  they  be  founded,  incorporated,  or  known,  shall  be  utterly  ]^Jj^j 
dissolved,  and  void  to  all  intents  and  purposes;  and  that  Sir  ibailbedis- 
JViUiam  Weston^  knight,  now  being  prior  of  the  said  religion  of  ■^^•^* 
this  realm  oi  England^  shall  not  be  named  or  called  from  hence-  ^^"^ 
forth,  prior  of  St  Johns  of  Jerusalem  in  England^  but  shall  be  Avresof  St. 
called  by  his  proper  name  of  William  Weston^  knight,  without  fur-  bcciied  by 
ther  addition  touching  the  said  religion;  and  that  likewise  t/bAn  their  own 
Mauson,  knight,  now  being  prior  of  Kilmainam  in  Ireland^  shall  surnames, 
not  be  called  or  named  from  henceforth,  prior  o{  Kilmainam  in  ^^outeny 
Ireland^  but  only  by  his  proper  name  of  John  Bauson  knight,  with-  their  reli^ 
out  fruther  addition  touching  the  said  religion  ;  nor  that  any  of  the  f^ 
brethren  or  confreres  ofthe  said  religion  in  this  realm  of  Englandj     ^    ^  J 
and  land  of  Ireland^  shall  be  called  Knights  of  Rhodes,  nor  Knights 
of  St.  Johns,  but  shall  be  called  by  their  own  proper  christen  names 
and  surnames  of  their  parents,  without  any  other  addition  touching 
the  said  religion. 

II.  And  be  it  ftirther  enacted  by  authority  of  this  present  parlia-  Thepenehy 
ment,  that  if  the  said  William  Weston,  or  any  of  his  brethren  or  ^-^^  „ 
confreres  of  the  hospital  or  house  of  St  John  o(  Jerusalem  in  Eng^  conflms 
kmdj  now  abiding  and  dwelling  within  this  realm  o(  England,  or  i^^^f^^ 
any  other  person  or  persons,  bang  members  professed  of  or  in  the  "j^^  ^ 
said  hospital,  now  dwelling  within  the  said  realm,  at  any  time  assemUici^ 
after  the  first  day  of  Jiify  next  coming,  do  use  or  wear  within  this  ^<^^g 
realm  or  elsewhere^  in  or  upon  any  apparel  of  their  bodies,  any  defending  j 
sign,  mark,  or  token  heretofore  used  and  accustomed,  or  hereafter  ^^  ^^ 
to  be  devised  for  the  knowledge  of  the  said  religion,  or  make  any  <? 
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1540.      congregations,  chapiters,  or  assemblies  touching  the  same  religion ; 

or  maintain,  support,  use,  or  defend  any  liberties,  franchises,  or 

privileges  heretofore  granted  to  the  said  religion,  by  the  authority 
of  the  bishop  of  Bomef  or  of  the  see  of  the  same;  that  then  erery 
of  them  so  offending  shall  incur  and  run  into  the  pdns,  forfisitures, 
and  penalties  ordained  and  provided  by  the  statute  of  provision  and 
16  JL  2.  prismunire,  made  in  the  sixteenth  year  of  lung  Bichard  the  second ; 
^  ^*  and  if  the  said  John  Bauson  knight,  or  any  of  his  brethren,  or  con>- 

freres  of  the  said  hospital  or^house  otKUmainam  in  Ireland^  or  any 
other  person  or  persons,  being  members  professed  of  or  in  the  said 
hospital  of  Kibnainam^  now  abiding,  and  now  dwelling  within  the 
land  of  Ireland^  at  any  time  after  the  last  day  of  September  next 
coming  do  use  or  wear  within  this  realm;  or  within  the  said  land 
of  Ireland,  or  elsewhere,  in  or  upon  any  apparel  of  their  bodies^ 
any  sign,  mark,  or  token  heretofore  used  and  accustomed,  or  here^ 
aftsr  to  be  devised  for  the  knowledge  of  the  same  religicm,  or  make 
any  congregations,  chapiters,  or  assemblies  touching  the  same  re- 
ligion, or  maintain,  support,  use,  or  defend  any  manner  of  liberties^ 
franchises,  or  privil^^es  heretofore  granted  to  the  same,  by  autho- 
rity of  the  bishop  of  Romcj  or  of  the  see* of  the  same;  that  then 
every  of  them  so  offending  shall  incur  and  run  into  the  pains,  for- 
feitures, and  penalties  ordained  and  provided  by  the  said  statute  of 
provision  and  praemunire,  made  in  the  said  sixteenth  year  of  king 
Richard  the  second. 
[  50  }  IIL  And  be  it  likewise  enacted  by  the  authority  aforesaid,  that 
if  any  the  knights,  or  confreres  of  the  said  religion,  being  the  king^s 
natural  subjects,  which  now  inhabit,  abide,  and  dwell  out  of  any 
the  king's  dominions,  at  any  time  after  the  first  day  of  February 
next  coming,  do  offend  in  any  of  the  articles  or  offences  next  above 
rehearsed,  that  then  every  of  them  so  offending  shall  incur  and 
run  into  the  said  pains,  forfeitures,  and  penalties  next  abow 
renfembered. 
Tbeking  IV.  And  be  it  further  enacted  by  the  autliority  aforesaid,  that 
Jj^^lJjJ]^  the  king's  majesty,  his  heirs  and  successors,  shall  have  and  enjoy 
]uadM,hc.  all  that  hospital,  mansion-house,  church,  and  all  other  houses, 
1*^?  be-     edifices,  buildings,  and  gardens  to  the  same  belonging,  being  near 

^e^Sr  to  the  city  of  London,  in  the  county  of  Middlesex,  called  The  House 
*°*rfSL  ^^  ^^  Johns  of  Jerusaletn  in  England ;  and  also  all  that  hospital, 
John  in  church,  and  house  of  Kiknainam  in  the  land  of  Ireland,  and  all  and 
ind^ref  singular  castles,  honours,  manors,  meases,  lands,  tenements,  rents, 
laad.  reversions,  services,  woods,  meadows,  pastures,  parks,   warrens, 

liberties,  fitochises,  privileges,  parsonages,  tithes,  pensions,  por- 
tions, knights  fees,  advowsons,  commandries,  preceptories,  contri- 
butions, responsions,  rents,  titles,  entries,  conditions,  covenants, 
and  all  other  p<fesessions  and  hereditaments,  of  what  natures,  names, 
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or  qualities  soever  th^  be,  and  wheresoever  they  be  or  lie  within  1540. 
this  realm  of  England^  or  within  the  land  of  Ireland^  or  elsewhere 
within  the  king^s  dominions,  which  appertained  or*  belonged  to  the 
said  rdigion,  or  to  the  priors,  masters,  or  governors,  knights,  or 
other  ministers  professed  of  or  in  the  same,  by  the  pretence,  or  in 
the  right  of  the  said  religion,  and  all  and  singular  goods,  chattels, 
ddits,  arrearages  of  rents  and  fiurms,  and  all  other  things  real  and 
personal,  whatsoever  they  be,  whereof  or  whereunto  any  of  the  said 
prunrs,  brethite,  or  confreres,  or  persons  professed  in  the  said  reli- 
gion, can  have,  or  claim  any  particular  propriety  to  their  own  pro* 
per  use,  by  the  rules  and  statutes  of  the  said  religion ;  to  have  and 
to  hold  the  premisses,  and  every  of  them,  to  our  said  sovereign 
lord,  and  to  his  heirs  and  successors  for  ever,  to  use  and  employ, 
by  his  most  excellent  wisdom  and  discretion,  at  his  own  free-will 
and  pleasure ;  and  that  his  highness  shall  be  deemed  and  adjudged 
in  the  real  and  actual  possession  of  the  premisses,  by  virtue  and 
authority  of  this  present  act :  saving  to  all  persons,  and  bodies  po- 
litick, their  heirs  and  successors,  and  the  heirs  and  successors  of 
every  of  them,  (other  than  the  said  prior  of  St.  Johns  o{  Jerusalem 
in  En^andf  and  the  said  prior  of  Ktlmainam  in  the  land  of  Ireland^  [  ^1  ] 
and  the  brediren  or  confreres  of  every  of  them,  and  the  successors 
of  every  of  them,  and  all  and  every  other  person  and  persons  of 
the  said  religion,  and  their  successors,  and  every  of  them,  and  the 
successors  of  every  of  them),  all  such  right,  title,  interest,  posses-  AMTingof 
sioD,  leases,  grants,  annuities,  fees,  offices,  corrodies,  reversions,  ^^enf^^ 
raits,  and  services,  rent-charges,  commons,  rights,  titles,  entries, 
actions,  petitions,  pensions,  portions,  and  all  other  heredita^ 
ments,  of  what  names,  natures,  or  qualities  soever  they  be,  which 
diey  have,  should,  or  ought  to  have  had,  if  this  act  had  never  been 
had  ne  made;  any  thing  in  this  act  to  the  contrary  thereof  not- 
withstanding. 


Stat  37  H.  VIIL  c.  12.    A,  D.  1545. 

An  Act  fpr  Tithes  in  Umdan. 

*'  Where  of  late  time  contention,  strife,  and  variance  hath  risen  ^  nhcuwi] 

^  and  grown  within  the  dly  of  London^  and  the  liberties  of  the  of  tbciu- 

*  same,  between  the  parsons,  vicars,  and  curates  of  the  said  cily,  h.s.c8I. 

*  and  the  dtizens  and  inhabitants  of  the  same,  for  and  conceminir  f^^ncmvaag 

*  the  payment  of  tithes,  oblations,  and  other  dudes  within  the  said  of  dth^in 


*  city  and  liberties :  for  appeasing  whereof^  a  certain  order  and  ^'*"'^*"^ 

*  decree  was  made  thereof  by  the  most  reverend  father  in  God, 
^  Thomas  archbishop  of  Canletiuty^  metropolitane,  chief  primate 

*  of  aU  Efiffiandf  Thomas  Judley  knight,  lord  AudUy  of  Walden^ 
^  and  dien  lord  chancellour  of  England^  now  deceased,  and  other 
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• 

of  the  king's  majesty'9  most  honourable  privy  opuncil,  and  also 
the  king's  letters  patents  and  proclamation  was  made  thereof  and 
directed  to  the  said  citizens  concerning  the  same ;  whereupon  it 
was  after  ^acted  in  the  parliament  holden  at  Westminster  by 
prorogation  the  fourth  day  of  February  in  the  twenty-seventh 
year  of  the  king's  majesty's  most  noble  reign,  by  authority  of  the 
same  parliament,  that  the  citi^ns  and  the  inhabitants  of  the  same 
city  should,  at  Easter  then  next  coming,  pay  unto  the  curates  of 
the  said  city  and  suburbs,  all  such  and  like  sums  of  iQoney  for 
tithes,  oblations,  and  other  duties,  as  the  said  citizens  and  inha- 
bitants by  the  order  of  the  saidlate  lord  chancellour,  and  other  the 
king's  most  honourable  council,  and  the  king's  said  proclama- 
tion, paid  or  ought  to  have  paid  by  force  and  virtue  of  the  said 
order  at  Easter^  which  was  in  the  year  of  our  Lord  God  mdxxxv, 
and  the  same  payments  so  to  continue  from  time  to  time,  until 
such  time  as  any  other  order  or  law  should  be  made,  published, 
ratified,  and  confirmed  by  the  king's  highness,  and  the  two  and 
thurty  persons  by  his  grace  to  be  named,  as  well  for  the  full  es- 
tablishment concerning  the  payment  of  all  tithes,  oblations,  and 
other  duties  of  the  inhabitants  within  the  said  city,  suburbs,  and 
liberties  of  the  same,  as  for  the  making  of  other  ecclesiastical 
laws  of  this  realm  of  England^  and  that  every  person  denying  to 
pay,  as  is  aforesaid,  should,  by  the  commandment  of  the  mayor 
oi  London  for  the  time  beings  bejcommitted  to  prison,  there  to 
remain  until  such  time  as  he  or  they  should  have  agreed  with  the 
curate  or  curates  for  their  said  tithes,  oblations,  and  other  du- 
ties, as  is  aforesaid,  as  in  the  said  act  more  plainly  appeareth : 
sithen  which  act  divers  variances,  contentions,  and  strifes  are 
newly  risen  and  grown  between  the  said  parsons,  vicars,  and  cu-n 
rates,  and  the  said  citizens  and  inhabitants,  touching  the  payment 
of  the  tithes,  oblations,  and  other  duties,  by  reason  of  certain 
words  and  terms  specified  in  the  said  order,  which  are  not  so 
plainly  and  fully  set  forth,  as  is  thought  convenient  and  meet  to 
be ;  for  appeasing  whereof  as  well  the  said  parsons,  vicars,  and 
curates,  as  the  said  citizens  and  inhabitants  have  compromitted 
and  put  themselves  to  stand  to  such  order  and  decree  touching 
the  premisses,  as  shall  be  made  by  the  said  right  reverend  father 
in  God,  Thomas  archbishop  of  CatUerburyf  metropolitane  and 
primate  of  England  ;  the  right  honourable  sir  Thomas  Wryothesly 
knight,  lord  Wryothesly  and  lord  chancellour  of  England :  the 
right  honourable  Thomas  duke  of  Norfolk,  lord  treasurer  of 
England;  the  right  honourable  sir  William  PauUtknigfit ;  lord 
St.  John,  lord  president  of  the  council,  and  lord  great  master  of 
the  king's  most  honourable  houshold ;  the  right  honourable  sir 
John  Mussel  knight,  lord  Bussel  and  lord  privy  se^ ;  the  righl 
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<  honourable  Edward  earl  of  Hertford f  lord  great  chamberlain  of     1545. 

*  En^and;  the  right  honourable  John  yiscount  Lisle,  high  admiral  ^,      ^moA 

<  cS  England ;  sir  Mickard  Lister  knight,  chief  jusAce  of  England  i  of  tithes. 

<  sir  Edward  Mountague  knight,  chief  justice  of  the  common  bench 

<  at  Westminster ;  and  sir  Roger  Ckohnely  knight,  chief  baron   of 

*  the  exchequer;  for  a  final  end  and  conclusion  to  be  had  and 
^  made  touching  the  premisses  for  ever.     And  to  the  intent  to 

<  have  a  full  peace  and  perfect  end  between  the  said  parties,  their 

*  heirs  and  successors,  touching  the  said   tithes,  oblations,  and 

*  other  duties  for  ever,'  be  it  enacted  by  authority  of  this  present 
parliament,  that  such  end,  order,  and  direction,  as  shall  be  made, 
decreed,  and  concluded  by  the  forenamed  archbishop,  lords,  and 
knights,  or  any  six  of  them,  before  the  first  day  of  March  next  en«     [  53  ] 
suing,  o^  for,  and  concerning  the  payments  of  the  tithes,  oblations, 

and  other  duties  within  the  said  city,  and  the  liberties  of  the  same, 

and  inroUed  in  the  king's  high  court  of  chancery  of  record,  shall 

stand,  remain,  and  be  as  an  act  of  parliament,  and  shall  bind  as  well 

all  citizens  and  inhabitants  of  the  said  city  and  liberties  for  the  time 

bring,  as  the  said  parsons,  vicars,  curates,  and  their  successors  for 

ever,  according  to  the  effect,  purport,  and  intent  of  the  said  order 

and  decree  so  to  be  made  and  inroUed ;  and  that  every  person  de*  ThepcmUry 

nying  to  pay  any  of  his  or  their  tithes,  oblations,  or  other  duties,  )2[*^^  |^ 

contrary  to  the  said  decree  so  to  be  made,  shall,  by  the  command-  i»y  their 

ment  of  the  mayor  of  London  for  the  time  being,  and  in  his  de&ult  cording  to 

or  n^riiffence,  by  the  lord  chancellour  of  England  for  the  time  be-  *^  arbitra- 

^^o  '      rf  ^x>  ^^  decree 

in^  be  committed  to  prison,  there  to  remain  till  such  time  as  he 
or  they  have  agreed  with  the  curate  and  curates  for  his  or  tlieir 
said  tithes,  oblations,  and  other  duties,  as  is  aforesaid. 

The  Decree. 

II.  As  touching  the  payment  of  tithes  in  the  city  of  London, 
and  the  liberties  of  the  same,  it  is  fully  ordered  and  decreed  by 
the  most  reverend  father  in  God,  Thomas  archbishop  o£  Ccmterbury, 
primate  and  metropolitane  of  England;  Thomas  lord  Wryothedif, 
lord  chancellour  of  England:  JVilliam  lord  St.  John,  president  of 
die  king^s  majesty's  council,  and  lord  great  master  of  his  highness 
houshold ;  John  lord  Russell,  lord  privy  seal ;  Edward  earl  of  HerU 
ford,  lord  great  chamberlain  of  England ,-  John  yiscount  Lisle,  high 
admiral  of  England ;  RichardLister  knight,  chief  justice  of  England  g 
and  Richard  Cholmely  knight,  chief  baron  of  hia  grace's  exchequer; 
this  present  twenty-^fourth  day  of  FAruary,  anno  Domini,  secundum 
cwrtum  4*  eomputationem  ecclesia  jinglicana,  millesimo  quingeniesimo 
quadragesimo  quinto,  according  to  the  statute  in  such  case  lately  pro- 
vided, that  the  citizens  and  inhabitants  of  the  said  city  cX  London, 
and  liberties  of  die  same,  for  the  time  being,  riiall  yearly  without 
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1545.     fraud  or  covin  for  ever  pay  their  tithes  to  the  parsons,  vicars,  and 

^j~|~:    curates  of  the  said  city,  and.  their  successors  for  the  time  being, 

oun,  ad      after  the  rate  hereafter  following ;  that  is  to  wit,  of  every  x  s.  rent 

ntetftiam.  jjy  ^^  y^^^  of  all  and  every  house  and  bouses,  shops,  warehouses, 

cellars,  stables,  and  every  of  them  within  the  said  city  and  liber^of 

the  same,  xvj  d.  ob. ;  and  of  every  xx  s.  rent  by  the  year  of  all  and 

every  such  house  and  houses,  shops,  warehouses,  cellars,  and  staUes, 

and  every  of  them  within  the  said  city  and  liberties,  ij  s.  and  ix  d. ; 

l^^l     and  so  above  the  rent  of  xx  s.  by  the  year,  ascending  from  x  s.  to 

X  8.  according  to  the  rate  aforesaid. 

III.  liemj  That  where  any  lease  is  or  shall  be  made  of  any  dw^- 
ing  house  or  houses,  shops,  warehouses,  cellars,  or  stables,  or  any 
of  them,  by  fraud  or  covin,  reserving  less  rent  than  hath  been 
accustomed,  or  is,  or  that  any  such  lease  shall  be  made  without  any 
r^it  reserved  upon  the  same,  by  reason  of  any  fine  or  income  paid 
beforehand,  or  by  any  other  fraud  or  covin ;  that  then  in  every 
such  case  the  tenant  or  fiurmer,  tenants  and  farmers  thereof  shall 
pay,  for  his  or  their  tithes  of  the  same^  after  the  rate  aforesaid, 
according  to  the  quaUty  of  such  rent  or  rents,  as  the  same  house 
or  houses,  shc^s,  warehouses,  cellars,  or  stables,  or  any  of  them 
were  last  letten  for,  without  fraud  or  covin,  before  the  making  of 
such  lease. 

IV.  Item^  That  every  owner  ot  owners,  inheritor  or  inheritors 
oi  any  dwelling  house  or  houses,  shops,  warehouses,  e^ars,  or 
stables,  or  any  of  them,  within  the  said  city  and  liberties,  inhabiting 
or  occupying  the  same  himself  or  themselves,  shall  pay  after  such 
rate  or  tithes  as  is  abovesaid,  after  the  quantity  of  such  yearly  rent 
as  the  same  was  last  letten  for,  without  fraud  or  covin. 

LcAwt.  V.  Item^  If  any  person  or  persons  have  taken,  or  hereafter  shall 

take  any  mease  or  mansion  place  by  lease,  and  the  taker  or  takers 
thereof,  his  or  their  executors  or  assigns,  doth  or  shall  inhabit  in 
any  part  thereof,  and  have  or  hath  within  eight  years  last  past  beft>re 
this  order,  or  hereafter  will  or  shall  let  out  the  residue  of  the  same, 
that  then  in  such  case  the  principal  farmer  or  fiurmers,  or  first  taker 
or  takers  thei*eof,  his  or  their  executors  or  assigns,  shall  pay  his  or 
their  tithes,  after  the  rate  aforesaid,  according  to  his  or  thar  quan- 
tttjT  therein,  and  that  his  or  their  executors,  assignee  or  assignees, 
shall  pay  his  or  their  tithes  after  the  rate  abovesaid,  according  to 
the  quantity  of  their  rent  by  yeiir. 

VI.  And  that  if  any  person  or  persons  have,  or  shall  take  divers 
mansion  houses,  shops,  warehouses,  cellars,  or  stables,  in  one  lease, 
and  letteth,  or  shall  let  out  one  or  more  of  the  said  hous^  and 
keepeth  or  shall  keep  one  or  more  in  his  or  their  own  hands,  and 
inhabiteth  or  inhabit  in  the  same^  that  then  the  said  taker  or  takenb 
and  bis  and  their  executors  or  assigns  shall  pay  his  or  their 
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nfter  die  rate  abovesaici,  according  to  the  quantity  or  tlie  yearly  rent     1 5i5. 
of  such  mansion  bouse  or  houses,  retained  in  his  or  their  hands ;  ' 

and  that  bis  assignee  or  assignees  of  the  residue  of  the  said  mansion 
house  or  houses  shall  pay  his  or  their  tithes  after  the  rate  abovesaid, 
according  to  the  quantity  of  their  yearly  rents. 

VIL  JSBm,  If  such  fiurmer  or  fiirmers,  or  his  or  their  assigns  of  [  55  ] 
any  mansion  house  or  houses,  warehouses^  shops,  cellars,  or  stables, 
hath  at  any  time  within  eight  yfsars  last  past,  or  shall  hereafter  let 
over  all  the  said  mansion  house  or  houses  contained  in  his  or  their 
lease,  to  one  person,  or  to  divers  persons,  that  then  the  inhabitants, 
lessees,  or  occupiers  of  them,  and  every  of  them,  shall  pay  their 
tithes  after  the  rate  of  such  rents  as  the  inhabitants,  lessees,  or  oc- 
cupiers, and  their  assignee  or  assignees,  have  been  or  sliall  be  charged 
withaU  without  fraud  or  covin. 

VIIL  Itentj  If  any  dwelling-house,  within  eiglit  years  last  past,  ' 

wait,  or  hereafter  shall  be,  converted  into  a  warehouse,  storehouse^ 
or  such  like,  or  if  a  warehouse^  storehouse,  or  such  like,  within  the 
said  eight  years,  was,  or  hereafter  shall  be,  converted  into  a  dwell- 
ing-house^ that  then  the  occupiers  thereof  shall  pay  tithes  for  the 
same,  after  the  rate  above  declared  of  mansion-house  rents. 

IX.  Hem^  That  wliere  any  person  shall  demise  any  dyehouse  or 
brewhoiise,  with  implements  convenient  and  necessary  for  dying  or 
brewings  reserving  a  rent  upon  the  same,  as  well  in  respect  of  such 
implements,  as  in  respect  of  such  dyehouse  or  brewliouse,  that  theri 
the  tenant  shall  pay  his  tithes  after  such  rate  as  is  abovesaid,  the 
third  peny  abated ;  and  that  every  principal  house  or  houses,  with 
key  or  whar^  having  any  crane  or  gibet  belonging  to  the  same, 
sliall  pay  after  the  like  rate  of  tlieir  rents,  as  is  aforesaid,  the  third 
peny  abated  :  and  that  other  wharfs  belonging  to  houses  having  no 
crane  or  gibet,  shall  pay  for  his  tithes  as  shall  be  paid  for  mansion- 
houses,  in  form  aforesaid.  • 

X.  Itemy  That  where  any  mansion-hoMse,  with  a  shop,  stable^ 
warehouse,  wharf  with  crane,  timber-yard,  teinter-yard,  or  garden, 
bdonging  to  the  same,  or  as  parcel  of  die  same,  is  or  shall  be 
occupied  together,  tliat  if  the  same  be  hereafter  severed  or  divided, 
or  at  any  time  within  eight  years  last  past  were  severed  or  divided, 
•diat  then  the  farmer  or  farmers,  occupier  or- occupiers  thereof,  shall 
pay  such  dthes  as  is  abovesaid,  for  such  shops,  stable,  warehouses, 
wharf  with  crane,  timber-yard,  teinter-yard,  or  garden,  aforesaid, 
so  severed  or  divided,  after  the  rate  of  their  several  rents  thereupon 


XL  Itemj  That  the  said  citizens  and  inhabitants  ^hall  pay  their 
tithes  (jpuuterly,  that  is  to  say,  at  the  feast  of  Easter^  the  nativity  of 
.St  Jbkn  Btq^st,  the  feast  of  St.  Michael  the  ArcJumgel^  and  the 
^lativity  of  our  Lord,  by  even  portions* 

Vol  L  E 
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154fi.  XIL  liem^  That  every  housholder  paying  ten  shillings  rent  or 

■    '  above,  shall,  for  him  or  her  sel^  be  discharged  of  their  four  ofier- 

ing-days:  but  his  wife,  children,  servant,  or  others  of  their  family, 

taking  the  rights  of  the  church  at  Easter^  shall  pay  two-pence  for 

their  four  o£fering-days  yearly. 

XIII.  Prpviiled  always,  ^nd  it  is  decreed,  that  if  any  house  or 
houses  which  hath  been  or  hereafter  shall  be  letten  for  ten  shillings 
rent  by  year,  or  more,  be  or  hath,  at  any  time  within  eight  years 
last  passed,  .or  hereafter  shall  be  divided  and. leased  into  small 
parcels  or  members,  yielding  less  yearly  rent  than  ten  shillings  by 
the  year ;  that  tlien  the  owner  or  owners,  if  he  or  they  dwell  in 
any  part  of  such  houses  or  else  the  principal  lessee  and  lessees,  if 
the  owner  or  owners  do  not  dwell  in  some  part  of  the  same,  shall 
from  henceforth  pay  for  his  or  their  tithes  after  such  rate  of  rent  as 
the  same  house  was  accustomed  to  be  letten  for,  before  such  division 
or  dividing  into  parts  or  members;  and  the  under  fiurraer  and 
farmers,  lessee  and  lessees,  to  be  discharged  of  all  tithes  for  such 
small  parcels,  parts,  or  members^  rented  at  less  yearly  rent  than  ten 
shillings  by  year,  without  fraud  or  covin,  paying  two-pence  yearly 
for  four  (Bering-days. 

XIV.  Provided  always,  and  it  is  decreed,  that  for  such  guldens 
as  aj^rtain  not  to  any  mansion-house,  and  which  any  person  or 
persons  holdeth  or  shall  hold  in  his  or  their  hands  for  pleasure  or 
to  his  own  use ;  that  the  then  person  so  holding  the  same  shall 
pay  no  tithes  for  the  same:  but  if  any  person  or  persons,  which 
holdeth,  or  shall  hold  any  such  garden,  containing  half  an  acre  or- 
more,  doth  or  shall  make  any  yearlyj)rofit  thereof  by  way  of  sale^ 
that  then  he  or  they  shall  pay  tithes  mr  the  same,  after  such  rate  of 
his  rent,  as  is  herein  first  above  specified. 

XV.  Provided  also^  that  if  any  such  gardaas  now  beii^  of  the 
quantity  of  half  an  acre,  or  more,  be  hereafter  by  finud  or  covin 
jdivided  into  less  quantity  or  quantities,  then  to  pay  tithe  according 
to  the  rate  abovesaid. 

XVI.  Provided  always,  that  this  decree  shall  not  extend  to  the 
)iouses  of  great  men,  or  noble  men,  or  noble  women,  kept  in  their 
own  hands,  and  not  lettai  for  any  rent,  which  in  times  past  hath 
paid  no  tithes,  so  long  as  they  shall  so  continue  nnletten:  nor  to 
any  halls  of  crafts  or  companies^  so  long  as  they  be  kept  unlet- 
ten,  so  that  the  same  balls  in  times  past  have  not  used  to  pay  any 
tithes. 

[  57  ]  XVIL  Provided  always,  and  it  is  decreed,  tliat  this  present 
order  and  decree  shall  not  in  anywise  extend  to  bind  or  diargeany 
sheds,  stables»  cellars,  timber-yards,  ne  teinUar^jaxd^  which  w^re 
sever  parcel  of  any  dwelling-hcmse,  ne  af^f^ectaining  or 
to  any  dwelling-house^  ne  have  been  accuslonied  to  pay  any 
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but  tliat  the  said  citizens  and  inhabitants  shall  thereof  be  quit  of     1545. 
payment  of  any  tithes,  as  it  bath  been  used  and  accustomed.  — - 

XVIII.  Pronded  alao^  and  it  is  decreed,  that  where  less  sum 
than  afttf  rixCieen*penoe  halfpeny  in  the  ten  shillings  rent,  or  less  sum 
tlian  two  shillings  nine-pence  in  the  twenty  shillings  rent,  hath  been 
accustomed  to  be  paid  for  tithes ;  that  then  in  such  places  the  said 
citizens  and  inhabitants  shall  pay  but  only  after  such  rate  as  hath 
been  aocustomed. 

XIX.  iBfM,  It  is  also  decreed,  that  if  any  variance,  controversy, 
or  strife^  do  or  shall  hereafter  arise  in  the  said  city  for  non-payment 
of  any  tithes ;  or  if  any  variance  or  doubt  arise  upon  the  true  know- 
ledge or  division  of  any  rent  or  tithes,  within  the  liberties  of  the 
said  city,  or  oi  any  extent  or  assessment  thereof  or  if  any  doubt 
arise  up<m  any  other  thing  contained  within  this  decree ;  tfiat  then 
upon  complaint  made  by  the  party  grieved,  to  the  mayor  of  the 
ci^  cf  London  tor  the  time  being,  the  said  mayor,  by  the  advice  of 
coancd,  shall  call  the  said  parties  before  him,  and  make  a  final  end 
in  the  same^  with  costs  to  be  awarded  by  the  discretion  of  the  said 
mayor  and  hb  assistants,  according  to  Che  intent  and  purport  of 
thb  present  decree. 

XX.  And  if  the  said  mayor  make  not  an  end  thereof  within  two 
months  after  complaint  to  him  made,  or  if  any  of  the  said  parties 
llnd  themselves  aggrieved,  that  then  tlie  lord  chancellor  o( England 
for  the  time  being,  upon  complaint  to  him  made  widiin  three 
months  then  next  following,  shall  make  an  end  in  the  same,  with 
sodi  costs  to  be  awarded  as  shall  be  thought  convenient,  according 
to  the  intent  and  purport  of  the  said  decree. 

XXI.  Provided  always,  that  if  any  person  or  persons  take  any 
tenement  for  a  less  rent  tlmn  it  was  accustomed  to  be  lettoi  for,  by 
reason  of  great  mine  or  decay,  brenning,  or  such  like  occasions 
or  misfortnnes ;  that  tlien  such  person  or  persons,  his  executors  or 
assigns,  shall  pay  tithes  only  after  the  rate  of  the  rent  reserved  in 
his  or  their  lease,  and  none  otherwise,  as  long  as  the  same  lease 
shall  endure; 


Stat.  2  &  3  Ed.  VI.  c.l3.  A.  D.  1548.  [58] 

An  Act  for  Payment  of  Tithes. 
*  Where  in  the  parliament  holden  at  Wedminisier  the  iv.  day  In  wbut 

*  of  February  in  the  xxvij.  year  of  the  reign  of  the  late  king  of  SJto^ght 
«  most  fiunous  memory,  king  Hemy  the  viij.  there  was  an  act  to  b«  paid. 
^  made  oonoeming  payment  of  tithes  predial  and  personal :  and 

*  tiao  m  anodier  parliament  kdklen  at  fVeshninsier  the  X3tiv.  day  of 

*  My  in  Uie  xxxij.  year  of  the  tfkffk  of  the  siud  kte  king  henry 

*  the  viij.  another  act  wa»  made  concerning  the  true  payment  of 

E  2 
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]  548.'     '  tidies  and  offerings ;  in  whicli  several  acts  many  and  divers  things - 
——I <  be  omitted  and  left  out,  which  were  convenient  and  very  necessary 

*  to  be  added  to  the  same :  in  consideration  whereof,  and  to  the 

*  intent  the  said  tithes  may  be  hereafter  truly  paid,  according  to 

*  the  mind  4)£  the  makers  of  tlie  said  acts,'  be  it  ordained  and 
enacted  by  the  king  our  sovereign  lord,  with  the  assent  of  the  lords 
spiritual  and  temporal,  and  the  commons^  in  this  present  parlia^ 
ment  assembled,  and  by  the  authority  of  the  same,  that  not  only 
the  said  acts  made  in  the  said  xxvij.  and  xxxij.  years  of  the  reign 
of  the  said  late  king  Henty  the  yiij.  concerning  the  true  payment 
of  tithes,  and  every  article  and  branch  therein  contained,  shall  abide 

Every  per-  and  Stand 'in  tlieir  fiijil  .strength  and  virtue^  but  also  be  it  further 
j^JJ^*^"**  enacted  by  the  autliority  of  this  present  parliament,  Xhat  every  of 
iMy  hii  tbekiag^s  subjects  shall  from  henceforth  truly  and  justly,  without 
tithes.  fraud  or  guile,  diwd^  set  out,  yield  and  pay,  all  manner  of  their 

predial  tithes  in  their  proper,  kind  as 'they  rise  and  happen,  in  such 
manner  and  form  as  hath  been  of  Tight  yielded  and  paid  within 
forty  .years  next  before  the  making  of  this  act,  or  of  right  or  cus* 
tom  ought  to  have  been  paid:   and  that  no  person  shall  &om 
henceforth  take  or  carry  away  any  such  or  like  tithes,  which  have 
been  yielded  or  paid  within  the  said  forty  years,  or  of  right,  ought 
to  have  been  paid,  in  the  .place  or  places  titheable  of  the  same,  be- 
fore he  hath  justly  divided  or  set  ferth  for  the  tithe  thereof  the  tenth 
part  of  the  same,  or  otherwise  agreed  for  the  same  tithes  with  the 
parson,  -vicar,  or  ether  owner,  proprietory  or  fermor  of  the  same 
tithes;  under  the  pain  of  forfeiture  of  treble  value  of  the  tithes  ^ 
taken  or  carried  away. 
Tbependty      JI.  And  be  it  also  enacted  by  tlie  authority  aforesaid,  that  at  all 
^^^^^^^  times  whensoever  and  as  often  as  the  said  praiial  tithes  shall  be  due 
1^  before    •  and  at  the  tithing  time  of  the  same,  it  to  be  lawful  to  every  party 
forth,  or      ^  whom  any  of  the  said  tithes  ought  to  be  paid,  or  his  deputy  or 
for  letting    servant,  to  view  and  see  their  said  tithes  to  bejusdy  and  truly  set 
to  cany  it.    forth  and  severed  from  the  nine  parts,  and  the  same  quietly  to  take 
*  C  59  ]    and  carry  away :  and  if  any  person  carry  away  his  com  or  hay  or  bis 
other  predial  tithes,  before  the  tithe  thereof  be  set  forth ;  or  willingly 
withdraw  his  tithes  of  the  same  or  of  such  other  things  whereof 
predial  tithes  ought  to  be  paid ;  or  do  stop  or  let  the  parson,  vicar, 
proprietor,  owner,  or  other  their  deputies  or  farmers,  to  view,  take, 
and  carry  away  their  tithes  as  is  abovesaid ;  by  reason  whereof 
the  said  tithe  or  tenth  is  lost,  impaired,  or  hurt;   that  then  ypoa 
due  proof  thereof  made  before  the  spiritual  judge  or  any  other  judge 
to  whom  heretofore  lie  might  have  madecomplaint^  the  party  so 
carrying  away,  withdrawing,   letting,  or  stopping,  shall  pay  the 
double  value  of  the  tenth. or  tithe. ^  taken,  lost,  withdrawn^  or 
carried  away,  over  and  besides  tlie  costs,  charges,  and  expence^  of 
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Ahe  suit  in  the  same :  the  same  to  be  recovered  before  the  ecclesi*      1548* 

astical  judge  according  to  the  king^s  ecclesiastical  laws.  " 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  diat  Tithoof 
ail  and  every  person  which  hath  or  shall  have  any  beasts  or  other  j^g  j„  ^ 
cattle  titheabl^  goings  feeding,  or  depasturing  in  any  waste  or  wMtewher^ 
common  ground,  whereof  the  parish  is  not  certainly  known,  shall  not  known? 
pay  their  tithes  ibr  the  increase  of  the  said  cattle  so  going  in  tbc 

said  waste  or  common,  to  the  parson,  vicar,  proprietor,  portionar}', 
owner,  or  other  their  farmers  or  deputies  of  the  parish,  hamlet^ 
town,  or  other  place,  where  the  owner  of  the  said  cattle  inhabiteth 
or  dwdleth. 

IV.  Provided  always,  and  be  it  enacted  by  the  authority  afore^^  I-«*<J»  <>'»• 
said,  that  no  person  shall  be  sued  or  otherwise  compelled  to  yield,  tithe^  ^ 
give,  or  pay  any  manner  of  tithes  for  any  manors,  lands,  tenements,  prwcnptum 
or  hereditaments,  which  by  the  laws  and  statutes  of  this  realm,  or  Uon. 

by  any  privilege  or  prescription,  are  not  chargeable  with  tlie  pay- 
ment of  any  such  tithes,  or  that  be  discharged  by  any  composition 
real.     32  H.  8.  c.  7.  §5. 

V.  Provided  always,  and  be  it  enacted  by  the  authority  afore-  The  tithe 
said,  that  all  such  barren  heath  or  waste  ground,  other  than  such  as  ^^  J^ 
be  discharged  for  the  payment  of  tithes  by  act  of  parliament,  which  waste 
before  this  time  have  lain  barren  and  paid  no'  tithes  by  reason  of  *^^^°**"  ' 
the  same  barrenness,  and  now  be,  or  hereafter  shall  be  improved 

and  converted  into  arable  ground  or  meadow,  shall  from  hence- 
forth, after  the  end  and  term  of  seven  years  next  after  such  im- 
provement folly  ended  and  determined,  pay  tithe  for  the  com  and     [  60  ] 
hay  growing  upon  the  same ;  any  thing  in  this  act  to  the  contrary 
in  anywise  notwithstanding. 

VI.  Provided  always,  and  be  it  enacted  by  the  authority  afore^ 
said,  that  if  any  such  barren,  waste,  or  heath  ground,  bath  before 
this  time  been  charged  with  the  payment  of  any  tithes,  and.  that 
the  same  be  hereafter  improved  or  converted  into  arable  ground  or 
meadow,  that  then  the  owner  or  owners  thereof  shall,  during  seven 
years  next  following  from  and  after  the  same  improvement,  pay 
such  kind  of  tithe  as  was  paid  for  the  same  before  the  said  im- 
provement r  any  thing  in  this  act  to  the  contrary  in  anywise  not- 
withstanding. 

VII.  And  be  it  also  further  enacted  by  the  authority  aforesaid^  Who  shall 
that  every  person  exercising  merchandises,  bargaining  and  selling,  ^.onai^ 
clothing,  l^ndicraft  or  other  art  or  faculty,  being  such  kind  of  per-  t*Aei. 
sons,  and  in  such  places,  as  heretofore  within-  these  forty  years 

have  accastomably  used  to  pay  such  personal  tithes,  or  of  right 
ought  to  pay,,  (ddier  than  such  as  been  common  day-labourers,) 
f  hall  yearly,  at  or  before  the  feast  of  Eastery  pay  for  his  personal 
tithes  the  tenth  part  ^f  his  clear  gains,  his  charges  and  cxpences^ 

E  S^ 
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1548.     according  to  his  estate,  coDdtlion,  oi:  degree  to  be  therein  cbatedi 
allowed,  and  deducted. 


^^^^        VIIL   Provided  always,    and  be  it  «niK:ted,  dial  m  all  socb 
haring  used  places  where  handicraftsmen  bare  used  to  pay  their  tithes  within 
^^^         these  forty  years,  the  same  custom  of  payment  of  titbca  to-  be  ob- 
served and  to  continue;  any  tiling  in  this  act  to  the  contrary  not- 
withstanding^ 
tin  ordi^         ]X.  And  be  it  also  enacted  by  the  authority  aibreftdd,  that  if 
nMiiae       any  person  refuse  to  pay  his  personal  tithes  in  form  aforesaid,  tliat 
l^^^fj^      then  it  shall  be  lairful  to  the  ordinary  of  the  ^ame  diocese  where 
pay  ha        the  party  that  so  ought  to  pay  the  swl  tithes  is  dwdling,  ta  call 
^^^^          the  same  party  before  him,  and  by  his  discretion  to  examine  him 
by  all  lawfol  and  reascmable  means,  other  than  by  the  parties 
own  corporal  oath,  coneerning  the  true  payment  of  the  said  per- 
sonal tithes, 
^^n^tof      X.  Provided  always,  and  be  it  enacted  by  the  authori^  aforesaid, 
nogs.      ^^^  ^j  ^^^  every  person  and  persons,  which  by  the  laws  or  cus* 
toms  of  this  realm  ought  to  make  or  pay  their  offerings,  shall 
yearly,  from  henceforth,    well  and  truly  content  and  pay  his  or 
their  offerings  to  die  parson,  vicar,  proprietor,  or  their  deputies 
or  farmers,  of  the  parisli  or  parishes  where  it  shall  fortune  or  hap« 
[  61  3     pen  him  or  them  to  dwell  or  abide;  and  that  at  such  four  offering 
days,  as  at  any  time  heretofore  within  the  space  of  four  years  last 
past,  bath  been  used  and  accustomed  for  the  payment  of  the  saine, 
and  in  default  thereof  to  pay  for  tlieir  said  offerings  at  EasUr  tlien 
next  following. 
Hthe  of          XL  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid, 
that  this  act,  or  any  thing  therein  contained,  shall  not  extend  to 
any  parish  which  stands  upon  and  towards  the  sea-coasts,  the  com- 
modities and  occupying 'Wliereof  consisteth  chiefly  in  fishing,  and 
have^  by  reason  thereof,  used  to  satisfy  their  tithes  by  fish ;  but 
that  all  and  every  such  parish  and  parishes  shall  hereafier  pay  tlieir 
tithes  according  to  the  laudable  customs,  as  they  bate  heretofore  of 
ancient  time  within  these  forty  years  used  and  accustomed,  and 
shall  pay  their  offerings  as  is  aforesaid. 
^^^^oT      XIL  Provided  always,  and  be  it  enacted  by  the  authority 
.houi^       aforesaid,  that  this  act,  or  any  thing  therein  contained,  shall  not 
extend  in  anywise  to  the  inhabitants  of  the  cily  oS  London  and 
(ktntetbunfy  mid  the  suburbs  of  the  same,  ne  to  any  other  town  or 
place  that  haih  used  to  pay  ibeir  tithes  by  their  houses,  otherwise 
than  they  oi^t  or  should  have  done  before  the  making  of  this  act ; 
any  thing  contained  in  tliis.act  to  Uie  contrary  in  anywise  notwith- 
standing*   

^^^  XIU..And  be  it  fiirtber  enacted  by  authority  aforesaid,  that  if 

tithes  shiU?  wy  perasndflFjrobstraa  or  withdraw  9iiy  manner  of  tithes,  obveur 

17„ 
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tkms,  profits,  commodities,  or  other  daties  before  mentioned^  or      1548. 
any  part  of  them,  contrary  to  the  true  meaning  of  this  act,  or  of  ^^  j^^^j^ 
any  other  act  heretofore  made^  tliat  then  the  party  so  substracting  ccclekiasa- 
or  wtthdmwiiig  the  same,  may  or  shall  be  consented  and  sued  in  ^  ^^^'^^^ 
the  kiog^s  eccdestastical  court,  by  the  party  from  whom  the  same 
shall  be  snbstracted  or  withdrawn,  to  the  intent  the  king's  judge 
ecdeaiastkal  shall  and  may  then  and  there  hear  and  determine  tlie 
same^  according  ,to  the  king's  ecclesiastical  laws :  and  that  it  shall 
not  be  hwfiil  unto  the  parson,  vicar,  proprietor,  owner,  or  other 
their  fimners  or  deputies,  contrary  to  this  act,  to  convent  or  sue 
such  withhoMer  of  tithes,  obventions,  and  other  duties  aforesaid, 
before  any  other  judge  than  ecclesiastical.     And  if  any  archbishop,  Eicommu. 
bbhop,  chancellour,  or  other  judge  ecclesiastical,  give  any  sentence  tiie  party 
in  the  finresaid  causes  of  tithes,  obventions,  profits  emoluments,  coodemiKd. 
and  other  duties  aforesaid,  or  in  any  of  them,  (and  no  Appeal  iie 
prohibition  hanging,)  and  the  party  condemned  do  not  obey  the 
mid  sentence,  that  then  it  shall  be  lawful  to  every  such  judge  eo 
desiastical  to  excommunicate  the  said  party  so  as  afore  condemned     [  62  ] 
and  disobeying;   in   the  which  sentence  of  excommunication,   if 
the  said  party  exconununicate  wilfully  stand  and  endure  still  ex- 
oommunicate  by  the  space  of  forty  days  next  after,  upon  denuncia- 
tion and  publication  thereof  in  the  parish-church,  or  the  place  or 
parish  where  the  party  so  excommunicate  is  dwelling,  or  most 
abiding,  the  said  judge  ecclesiastical  may  then,  at  his  pleasure, 
signify  to  the  king,  in  his  court  of  chancery,  of  the  state  and  con- 
dition of  the  said  paity  so  excommunicate,  and  thereupon  to  require 
process  de  excommunicato  capiendo  to  be  awarded  against  every  such 
person  as  hath  been  so  excommunicate. 

XIV.  Be  it  further  enacted  by  the  authority  aforesaid,  that  if  A  copy  of 
any  par^  at  any  time  hereafter,  for  any  matter  or  cause  before  re-  ^^i  ]^  ^e- 
hearsed,  limited,  or  appointed  by  this  act,  to  be  sued  or  determined  J^^^ 
in  the  king's  ecclesiastic^  court,  or  before  the  ecclesiastical  judge,  befoM  f 
do  sue  for  any  prohibition  in  any  of  the  king's  courts  where  pK>-  ^J^^**^ 
hibitions  before  thb  time  have  been  used  to  be  granted,  thai  then 
in  every  such  case  the  same  party,  before  any  prohibition  shall  be 
granted  to  him  or  them,  sknll  bring  and  deliver  to  the  hands  of 
some  of  the  justices  or  judges  of  the  same  court  where  such  party 
demandeth  the  prohibition,  the  very  true  copy  of  the  libel  depend- 
ing in  the  ecclesiastical  court,  concerning  the  matter  wherefore  the 
party  demandeth  the  prohibition,  subscribed  or  marked  with  the 
hand  of  the  same  party ;  and  under  the  copy  of  the  said  libel  shall 
be  written  the  suggestion  wherefore  the  party  so  demandeth  the 
said  prohibition :  and  in  case  the  said  suggestion,  by  two  honest  ^  consult. 
and  sufficient  witnesses*  at  the  least,  be  not  proved  true  in  the  court  ^^  «^^' 
where  the  said  prohibition  shall  be  so  granted,  within  six  months  fault  of 
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1548.  next  following  after  the  said  prohibition  shall  be  so  granted  and 
awarded,  that  tlien  the  party  that  is  letted  or  hindred  of  his  or 
tl^eii:  suit  in  the  Mxksinstical  coart  by  ^uch  prohibidon}  shall,  upon 
bis  or  their  request  and  sait^  without  delay,  have  a  consultation 
granted  in  the  same  case,  in  the  court  where  the  taid  prohibition 
was  granted;. and  shall  also  recover  double  coats  and  damages 
against  the  party  that  so  pursued  the  said  prohibitioii,  the  said  costs 
and  damages  to  be  assigned  or  ass^ed  by  the  court  where  the  said 
consultation  sliall  be  so  granted;  for  which  costs  and  damages  the 
party  to  whom  they  sliall  be  awarded  may  ha?e  an  action  of  debt 
by  bill,  plaint,  or  information,  in  any  of  the  king's  courts  of  record, 
wherein  the  defendant  shall  not  wage  his  or  their  law,  nor  have  any 
essoin  or  protection  allowed  or  admitted. 

XV.  Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said, that  this  act,  or  any  tinng  Uierein  contained,  diall  not  extend 
to  give  any  minister  or  judge  ecclesiastical  any  jurisdiction  to  hold 
plea  of  any  matter,  causey  or  thing,  being  contrary  or  repugnant  to 
or  against  the  effect,  intent^  or  meaning  of  the  statute  of  Westmin^ 
ster  second,  the  fiftli  cjbapt^,  the  statutes  of  ariicuU  derif  circum* 
specie  agatis;^  sjlva^aedna^  Uie  treatise  ^  r^s^  prohibUione^  ne  against 
the  statute  of  anno  primo  Edwardi  terUi,  the  tenth  chapter^  w  any 
of  them, .  ne  yet  l^okl  plea  in  any  matter  whereof  the  king^s  court  of 
right  ought.tQ  have,  juri^iction ;  any  thing  herein  contained  to.tbe 
contrary  in  anywise  notwithstanding* 

XVI.  Provided  nevertheless,  where  hei*etofore  such  a  costora 
hath  been  in  many  parts  of  Wales^  that  of  such  cattei  and  odier 
goods  as  hath  been  given  with  Uie  marriage  of  any  person,  their 
tithes  have  been  exacted  and  levied  by  the  parsons  and  curates  in 
those  parts:  which  custom  being  dissonant  from  any  part  of  tliis 
realm,  as  it  seemed  when  tl^e  said  country  of  Wales  was,  through 
civil  dissension,  unculted,  for  want  of  other  suiRcient  profits  that 
might  otherwise  grow  to  the  curates  and  ministers  there,  to  liave 
been  for  that  tin)e  tolerable :  so  now  the  country  being  well  ma- 
nured and  husbanded,  and  the  titlie  is  duly  paid  there  of  corn, 
hay,  wool,  and  cheese,  and  of  other  increase  of  all  manner  of  cat* 
tel,  as  it  is  commonly  in  all  other  parts  of  this  realm,  the  same 
custom  seems  to  be  grievous  and  unreasonable,  specially  where  the 
benefices  are  else  sufficient  for  the  finding  of  the  said  ministers  and 

No  tithes  of  curates:  that  it  be  therefore  enacted  by  the  authority  aforesaid, 

^^Jj^fJJgll   that,  from  and  after  the  first  day  of  Maij  next  coming,  no  such 

be  paid  in     titlies  of  marriage  goods  be  exacted  or  required  of  any  person 

^   ^'    within  the  said  dominion  oi  WaleSj  or  marches  of  the  same;  any 

thing  in  this  act  contained^  t)r  any  otlier  act,  custom^  or  prefjcrip-* 

tion,  had  or  made  to  the  contrary  hereof  notwithstanding. 
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Die  Veneris  B  Novembris  164141.  ' 

An.ORDlNANCE  of  tbe  LORDS  and  COMMONS,  assembled 
ill  Parliamenty  for  tbe  trne  Payment  of  Titbes  and  other  such 
DuCicBy  aceordiog  to  the  Laws  and  Customs  of  the  Realm. 

^  Whebbas  divers  persons  irithin  the  realme  of  England,   and 

*  dominion  6{  Walei,  taking  advantage  of  the  present  distractions, 

*  and  ayming  at  tfaeir  own  profit,  have  refused,  and  still  do  refuse, 
*'to  set  out,  yeeld,  and  pay  tithes,  ofierings,  oblations,  obven- 
^  tions,  and  other  such  duties,  according  to  the  law  of  the  said 
^  realjoe^  to  which  they  are  the  more  incouraged,  both  because 
^  there  ia  not  now  any  such  compulsory  meanes  for  recovery  of  them 
<  by  any  ecclesiastical  proceedings  as  heretofore  hath  been,  and 

*  also  for  that  by  reason  of  the  present  troubles  there  cannot  be  had 
^  speedie  remedie  for  them  in  the  temporal  courts,  although  they 

*  remaine  still  due,  and  of  right  payable,  as  in  former  times ;'  be 
it  therefore  declared  and  ordained  by  the  lords  and  commons  in 
parliament  assembled,  that  every  person  and  persons  whatsoever 
"within  the  said  realme  and  dominion,  shall  fully,  truly,  and  ef- 
fectually set  out,  yeeld,  «id  pay  respectively  all  and  singular  tithes, 
offerings,  oblations,  obventions,  rates  for  tithes,  and  all  other  du* 
des  commonly  knowne  by  the  name  of  Tithes,  and  all  arreares  of 

them  respectivelie,  to  all  and  every  the  respective  owners,  proprie-  [  66  ] 
tors,  improprietors,  and  possessors,  as  well  lay  as  ecclesiastical  re- 
spectivelie, their  executors  and  administrators,  of  parsonages,  vicar- 
ages, or  rectories,  either  impropriate,  or  presentative,  or  donative, 
and  of  vicarages,  and  of  portions  of  tithes  respectivelie,  within  the 
said  realme  and  dominion,  according  to  the  law,  custome,  prescrip- 
tion, composition,  or  contract  respectivelie,  by  which  they  or  any 
of  them  ought  to  have  been  set  out,  yeelded,  and  paid  at  the  be- 
ginning of  this  present  parliament,  or  two  yeares  before ;  and  in  all 
and  every  case  where  any  person  or  persons  hath  at  any  time  since 
the  beginning  of  this  present  parliament,  or  two  yeares  before,  sub- 
stracted,  withdrawn,  or  failed,  in  due  payment  of,  or  hereafter  at 
any  time  shall  substract,  withdraw,  or  faile  in  due  paiment  of  any 
such  tithes,  oiforings,  oblations,  obventions,  rates  for  tithes,  or 
any  duty  knowne  by  the  name  of  Tithes,  or  arreares  of  them,  or 
any  of  tiiem,  as  aforesaid,  the  person  or  persons  to  whom  the  same 
is,  hath  been,  or  shall  be  respectivelie  due,  his  executors  or  admini- 
strators, shall  and  may  make  his  and  their  complaint  thereof  to  any 
two  justices  of  peace  within  the  same  countie,  citie,  towne,  place, 
riding,  or  division,  not  being  patron  or  patrons  of  the  church 
where  such  substraction,  withdrawing,  or  failer  of  paiment  hath 
been,  or  shall  be,  nor  being  interested  any  way  in  the  things  irl 
(]uestion ;  which  justices  of  peace  are  authorized  hereby,  and  shaH 
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1644f.  have  full  power  to  summon,  by  reasonable  warning  beforehand, 
' all  and  every  such  person  or  persons  against  whom  any  such  com- 
plaints shall  be  made  to  them,  and  after  his  or  their  appearance 
before  them,  or  upoa  de&ult  made  after  the  second  summons^  the 
said  summcms  being  made  as  aforesaid,  and  proved  before  the  said 
justices  by  oath,  which  said  justices  shall  hereby  have  power  to 
administer  the  same,  to  heare  and  determine  die  said  complaint, 
by  sending  for  and  examining  witnesses  upon  oath;  which  said  oath 
the  said  justices  are  hereby  also  authorized  to  minister,  and  admit- 
ting other  proo&  brought  cm  either  side^  and  thereupon  shall,  in 
writing  under  their  hands  and  scale,  adjudge  the  case,  and  give 
reasonable  costs  and  dam  mages  to  either  party,  as  in  theTr  judge- 
ment they  shall  thinke  fit. 

And  be  it  further  ordained  by  the  authoritie  aforesaid,  that  if  any 
person  or  persons  shall  refuse  to  pay  any  such  tithes  or  summes  of 
money  as  upon  such  complaint  and  proceeding  shall  be  by  any 
such  justices  of  peace  ac^udged  as  aforesaid,  and  shall  not  withia 

[  67  ]  thirtie  dales  next  after  notice  of  judgement,  in  writing  under  the 
hand  and  scale  of  such  justices  of  peace  given  to  him  or  them,  make 
full  satisfiulion  thereof  according  to  the  said  judgement,  in  every 
such  case  the  person  and  persons  respectivelie  to  whom  any  such 
tithes  or  summes  of  money  shell  be  upon  such  judgement  due, 
shall  and  may  by  warrant  from  the  said  justices,  or  either  of  them, 
distraine  all  and  everie,  or  any  the  goods  and  chattels  of  the  partie 
or  parties  so  refusing,  and  of  the  same  ipake  sale,  and  retaine  to 
himself  or  themselves  so  much  of  the  monies  raised  by  sale  thereof 
as.  may  satisfie  the  said  judgement,  returning  the  overplus  thereof 
to  the  partie  or  parties  so  refusing;  and  in  case  no  sufficient  dis- 
tress can  be  found,  that  then  the  said  justices  of  peace,  or  any  other 
justices  of  peace  of  the  same  countie  as  aforesaid,  shall  and  may 
commit  all  and  every  such  person  and  persons  so  reiusing  to  the 
next  common  goale  of  the  said  counties  there  to  remaine  in  safe 
custodie,  without  baile  or  maineprize,  until  he  or  they  respect- 
ivelie shall  make  full  satis&ction  according  to  the  said  judgement. 

Provided  alwaies,  and  it  is  further  ordained  by  die  authority 
aforesaid,  that  if  any  person  or  persons  shall  thinke  him  or  them- 
selves unjusdy  dealt  with  by  or  in  any  such  judgement  as  aforesaid, 
then  be  or  they  respecdvelie  shall  and  may  thareof  comploine  to  the 
high  court  of  chancerie,  where  the  cause  between  the  pardes  shall 
be  againe  heard  and  determined ;  which  court  shall  hereby  have 
full  power  and  authoritie  to  summon  the  parties,  and  to  heare  and 
determine  the  same ;  and  to  suspend  execudon  as  the  same  court 
shall  see  c^usei  and  to  give  finall  judgement  therein,  with  reason- 
able costs,  to  the  partie  or  pardes  grieved  by  any  such  complaint 
brought  before  them. 
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Provided  alwaies,  that  this  ordinaace,  or  any  tiling  therein  con-     1644'. 
tainedi  shall  not  extend  to  any  tithes,  ofierings,  yeerdy  paiments»   — ^-^ 
or  otbaf  ecclesiaslical  duties^  due  or  to  be  due  for  any  houses, 
bttildiBgSy  or  other  bereciitainents»  within  the  dtie  of  Umdon^  car 
the  liberties  thereof  whieh  be  otherwise  provided  for  by.  act  of 
parliamenL 

Stat.  22 & 23 Car. II.  c.  15.    A.D.1670-  Les2 

An  Act  Sat  the  better  Settlement  of  the  Maintenance  of  the  Par- 
sons,  Vican>  and  Curates,  in  the  Parishes  of  tlie  Ci^  o(  London 
burnt  by  the  late  dreadful  Fire  there.  « 

:^  WflBBfiAS  the  tythes  in  tlie  city  of  London  were  levied  and  Hmkh- 
'  paid  with  great  inequality,  and  are  since  the  late  dreadful  fire  *^  ^  ^ 

*  tbere^  in  the  re-building  of  the  same,  by  taking  away  of  some 
'  bouses,  altering  the  foundations  of  many,  and  the  new  erecting 

*  of  others,  so  disordered,  that  in  case  they  should  not  for  the  time 

*  to  come  be  reduced  to  a  certainty,  many  ccmtroversies  and  suits 

*  of  law  might  thence  arise  ;*  be  it  enacted  by  the  king's  most  ex- 
cdlent  majesty,  by  and  with  the  advice  and  consent  of  die  lords 
qnritual  and  temporal,  and  the  commons,  in  this  present  parlia^ 
ment  assembled,  and  by  the  authority  of  the  same^  that  the  annual 
certain  tythes  of  all  and  every  parish  and  parishes  within  the  said 
city  of  London^  and  the  liberties  thereof,  whose  churches  have  been 
demolished,  or  in  part  consumed  by  the  late  fire,  and  which  said 
parishes  by  virtue  of  an  act  of  this  present  parliament,  intituled. 

An  additional  act  far  the  re^building  of  the  city  of  London,  uniting  S3  c«r.  2. 
qfparishesj  and  re-btdlding  of  the  cathedral  and  parochial  churehet  ^^^' 
within  the  said  city,  remain  and  continue  single,  as  heretofore  they 
were,  or  are  by  the  said  act  annexed  or  united  into  one  parish 
rnpectivdy,  shall  be  as  feUoweth;   (that  is  to  say,)  the  annual 
certain  tythes,  or  sum  of  money  in  lieu  of  ^thes, 

11.  Of  the  parid  of  Jlhallows  LimbardrStreety  one  hundred  and 

tenpoundSf  cx2. 
^  Of  St.  Bartholomew  ExchangCf  one  hundred  pounds,  c^ 
S.  Of  St.  Bridgets  alias  Brides^  one  hundred  and  twenty  pounds, 

cxx2. 
^.  Of  St.  Bennet  Findt^  one  hundred  pounds,  c/. 
5.  Of  St.  Michael  Crooked^lane^  one  hundred  pounds,  c  U 
^  Of  St.  Christopher^  one  hundred  and  twenty  pounds,  cxx  /• 

7.  Of  St.  Dionis  Bgckchurch^  one  hundred  and  twenty  pounds, 

i. 

8.  Of  St.  Dunstan  in  the  east,  two  hundred  pounds,  cc  L 

9.  Of  St.  James  Garlick  Hythcj  one  hundred  pounds,  ch 


C8  22  &.S3  CHARLES  II. 

1670*  10.  Of  St  Michael  Cornhill,   one  hundred  and  forty  pounds, 

* cxl/. 

[  69  ]     ,    11.  Of  St  Michael  Bamshaw^  one  hundred    thirty  and   two 
pounds  and  eleven  shillings,  cxxxii  /•  xi  s. 

12.  Of  St  Margaret  Loihbwy^  one  hundred  pounds,  c/. 

1 3.  Of  St.  Maiy  Aldermanbwry^  one  hundred  and  fif^  pounds,  cl  L 
14f.  Of  St  Martin  ludgatc^  one  hundred  and  sixty  pounds,  clx/. 
15.  Of  St  Peter  Comhillj  one  hundred  and  ten  pounds,  cx/« 

1 G.  Of  St  Stephen  Caleman'Streety  one  hundred  and  ten  pounds^ 
ex  2. 

1 7.  Of  St  SepulchrCf  two  hundred  pounds,  cc  /. 

1 8.  Of  Alhallows  Bread^streetj  and  St  John  Evangelist^  one  hun- 
dred and  forty  pounds,  cxl  /• 

19.  Of  Jlhallows  the  Greats  and  ALhaUatcs  the  Lessj  two  hun*' 
dred  pounds,  cc/.  > 

20.  Of  St  Alban  TVood-sfreetj  and  St  Olaves  Silver- street^  one 
hundred  and  seventy  pounds,  clxx  /• 

.    21.  Of  St  jinne  and  Agne$^  and  St  John  Zachary^  one  hundred 
^nd  forty  pounds,  cxl  /• 

.    22.  Of  St  Augustine^  and  St  Faith^  one  hundred  seventy  and 
two  |K>unds,  clxxii  U 

23.  Of  St  Andrew  Wardrobe^   and  St  Anne  BlackfiyerSj  one 
hundred  and  forty  pounds,  cxl  /. 

24.  Of  St  Anlholin^  and  St  John  Baptist,  one  hundred  and 
twenty  pounds,  cxx  /« 

26.  Of  St  Bennet  Gracechurchy  and  St  Leonard  Eastc/ieapj  one 
bundi*ed  and  forty  pounds,  cxl  L 

.   26.  Of  St  Bennet  Pauls-wharfy  and  St  Peters  Patds^whatfy  one 
Jiundred  pounds,  cU 

.    27*  Of  Christ  Chtirchy  and  St  Leonard  Foster-lane,  two  hundred 
pounds,  cc/. 

28.  Of  St  Edmond  the  King,  and  St.  Nicholas  Aeons,  one  hun- 
dred and  eighty  pounds,  clxxx  L 

29.  Of  St  George  Botolph-lane,   and  St.  Boiolph  BiUingsgafe, 
one  hundred  and  eighty  pounds,  clxxx  /. 

.    30.  Of  St.  Lawrence  Jewry,  and  St  Magdalen  MUk^street,  one 
hundred  and  twenty  pounds,  cxx  /. 

31.  of  St  Melius,  and  St  Margaret  New  Fish^street,  one  hun- 
dred and  seventy  pounds,  clxx  /• 

32.  Of  St  Michael  Royal,  and  St  Martin  Vintry,  one  hundred 
iuid  forty  pounds/ cxl/. 

r  70  ]         3^*  Of  St.  Matthew  Friday-street,  and  St  Peter  Cheap,  onehun« 
dred  and  fifty  pounds,  cl  /• 

34.  Of  jSt*  Margaret  Pattons,  and  St  Gabriel  Fenchurch, .  one 
hundred  and  twenty  pounds,  cxx  /. 
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35.  Of  St.  Mary  at  HilU  and  St.  Andiew  HtMard^  two  hundred      lt>70. 
pounds,  cc/.  . 

56.  Of  St  Mary  Woobioth^  and  St.  Mary  Wodchurch^  one  hun- 
dred and  sixty  pounds,  clx  /• 

S7«  Of  St.  Clement  EasUheap^  and  St  Martin  OrgarSy  one  hun- 
dred and  forty  pounds,  cxl  ^ 

38.  Of  St  Mary  Abchwrchj  and  St  Lcpwrence  Pountney,  ono 
hundred  and  twenty  poands)  cxx  /• 

89*  Of  St  Mary  Jldermaryy  and  St  Thomas  Apostles,  one  hun- 
dred and  fifty  pounds,  cl  /• 

40.  Of  St  Mary  le  Bam,  St  Pamnns  Soper^lanej  and  AUiallows 
Himey4ane,  two  hundred  pounds,  cc  /• 

41.  Of  St  Mildred  Poultry,  and  St  Mary  Cole  Church,  one  hun« 
dred  and  seventy  pounds,  clxx  /• 

42.  Of  St  Michael  Wood-street,  and  St  Maty  Staining,  one  hun- 
dred pounds,  c  /• 

43.  Of  St  Mildred  Bread-street,  and  St  Margaret  Moses,  one 
hundred  and  thirty  pounds,  cxxx  /• 

44.  Of  St  Michael  Queenhyth,  and  Trinity,  one  hundred  and 
sixty  pounds,  clx  f  • 

45*  Of  St  Magdalen  Old  FishF-street^  and  St  Gregory,  one  hun- 
dred and  twenty  pounds,  cxx  L 

46.  Of  St  Mary  Somerset,  and  St  Mary  MmaUha^  one  hun- 
hondred  and  ten  pounds,  ex  ^ 

47*  Of  St  Nicholas  Cole  Ahby,  and  St  Nicholas  Olaves^  one 
hundred  and  thirty  pounds,  cxxx/« 

48.  Of  St  Olave  Jewry,  and  St  Martin  Ironmonger-lane,  one 
hundred  and  twen^  pounds,  cxx/. 

49.  Of  St  Stephen  Walbrook,  and  St  Bennet  Skeerhogg,  one 
hundred  pounds,  ch 

50.  Of  St  Stcythin^  and  St  Mary  Bothaw^  one  hundred  and 
forty  pounds,  cxl/. 

51.  Of  St  Vedast,  alias  Fosters,  and  St  Michael  Quprti,  one 
hundred  and  sixty  pounds^  clx/« 

IIL  Which  respective  sums  of  money  to  be  paid  in  lieu  of  tithes  The  nte- 
within  the  said  respective  parishes,  and  assessed  as  hereinafter  is  i^  pud,  be- 
*  directed,  shall  be,  and  continue  to  be  esteemed^  deemed,  and  taken,  «<iMgiebes, 
to. all  intents  and  purposes,  to  be  the  respective  certain  annual  ^b^    ' 
inaintenance,  (over  and  above  glebes  and  perquisites,  gifts  and  be-  q^esu. 
quests,  to  the  respective  parson,  vicar,  and  curate,  of  any  parish      ^       -' 
for  the  time  being,  or  to  his  or  their  respective  successors,  or  to 
other  persons  for  his  or  their  use)  of  the  said  respective  parsons^ 
vicars,  and  curates,  who  shall  be  legally  instituted,  inducted,  and 
admitted  into  the  respective  parishes  aforesaid. 
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1670.         IV.  And  that  the  said  several  sums  of  money  for  tithes  may  be 
-^^.  more  equally  assessed  upon  the  several  houses,  buildings,  and  all 

make  the  Other  hereditaments  whatsoever,  within  all  the  said  respective  pa- 
motttL  and  ^^^  9  ^  ^^  enacted  by  the  authority  aforesaid,  that  the  alderman 
when.  of  such  respective  ward  or  wards  within  the  said  ciQry  wherein  any 

of  the  said  parishes  respectively  lie,  and  his  or  their  deputy  or  de- 
puties, and  the  common-oouncilmen  of  such  respective  ward  or 
wards,  with  the  churchwardens,  and  one  or  more  of  the  porishiooers 
of  such  respective  parish,  wherein  the  maintenance  aforesaid  is  re- 
spectively to  be  assessed,  to  be  nominated  by  such  respective  aiders 
man,  dqputy,  common-councilmen,  and  churchwardens,  or  any 
five  of  them,  whereof  the  aldermai]i  or  his  deputy  to  be  one,  shall 
at  some  convenient  and  seasonable  time  before  the  twentieth  day 
o(Mayf  in  the  year  of  our  Lord  God  one  thousand  six  hundred 
and  seventy-one^  assemble  and  meet  together  in  some  convenient 
place  within  every  of  the  respective  parishes,  in  such  respective 
ward  tidierein  the  maintenance  aforesaid  is  to  be  assessed ;  and  they 
or  the  major  part  of  them  so  assmnbled,  shall  proportionabiy 
assess  upon  all  houses,  shops,  warehouses,  and  cellars,  wharfi,  keys, 
cranes,  water-houses,  (which  water-houses  shall  ](yay  in  thdr  re- 
spective parishes  where  diey  stand,  and  not  elsewhere,)  and  tofts  of 
ground,  (remaining  unbuilt,)  and  all  other  hereditaments  whatso- 
ever, (except  parsonage  and  vicarage  houses,)  the  whcde  respective 
sum  by  this  act  appointed,  or  so  much  of  it  as  is  more  fhan  what 
eadi  impropriator  is  by  this  act  enjoyned  respectively  to  allow,  in 
the  most  equal  way  that  the  said  assessors,  aceordii^  to  the  best  of 
their  judgements,  can  make  it ;  which  said  assessments  shall  be 
made  and  finished  before  the  four  and  twentieth  day  of  JU^  tbeH 
n«t  oisuing. 
l^^  ^  V.  And  be  it  further  enacted  by  die  authority  afbresakl,  that  if 
up6a  tbe  any  variance  of  doubt  shall  happen  or  arise  about  any  sum  so  as- 
■"■^  ^.  sessed  as  aforesaid,  or  that  any  parishioner  or  parishioners,  dr  (iwnet 
to  deter-  Of  owuers  of  any  house,  shop,  warehouse,  or  cellar,  whar^  key, 
""r^^Q  1  ^^^"^  water-house,  toft  of  ground,  or  other  hereditament  within 
"'  any  of  the  said  parishes,  shall  find  himself  or  themselves  aggrieved 
by  the  assessing  of  any  sum  or  sums  of  nKmeyj  in  manner  and  form 
aforesaid,  tfiat  then  upon  comfdamt  made  by  the  party  or  parties 
aggrieved,  to  the  lord  mayor  and  court  of  aldermen  of  the  said  city, 
within  fourteen  days  after  notice  given  to  the  party  or  pttrtie^  as- 
sessed, of  such  assessment  made^  the  said  lord  mi^or  and  court  of 
aldermen  summoning  as  well  the  par^  or  parties  i^grieved,  a»  the 
alderman  and  such  others  as  made  the  said  assessment,  shall  hear 
and  determine  the  same  in  a  summary  way,  and  the  judgement  by 
them  given  shall  be  final,  and  without  appeal. 
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VI.  Provided  always,  and  be  it  enact«d,  that  any  assessment  or      1670. 
rate  to  be  made  or  laid  by  virtue  of  this  act,  shall  or  may  in  all  or    ; — r~ 
any  the  parishes  aforesaid,  in  like  manner,  be  reviewed,  or  altered,  if  occasion 
or  laid  again  within  three  months  after  the  twenty-fourth  day  of  ^y^",^ 
tktne  one  thousand  six  hundred  and  seventy-four,  according  to  the 
aforesaid  rules,  and  any  such  assessmoit  or  rate  shall  or  may  be 
i^n  reviewed,  or  re-assessed,  within  three  months  after  the  twenty- 
fiMirth  day  otjme^  in  the  year  of  our  Lord  one  thousand  six  hun- 
dred eigh^-one ;  and  that  all  and  every  such  new  assessment  and 
rate  ahall  be  liable  to  the  like  appeals,  as  aforesaid,  and  shall  be 
collected,  levied,  and  paid,  as  any  other  assessment  or  rate  men- 
tioned in  this  act,  may  or  ought  to  be. 

VIL  And  if  the  said  alderman,  depu^,  common-conncilmen,  and  If  the  per- 
parishioner  or  parishioners  so  appointed  as  aforesaid,  shall,  after  ^ntod~by 
summons  and  request  made  in  that  behalf  unto  them,  by  the  lord  this  act  re. 
mayor  and  court  of  aldermen,  or  the  incumbent  or  incumbents  of  tbra  otbm 
any  of  the  said  respective  parish  or  parishes,  refiise  and  neglect  to  ^*J^"!T 
meet  and  make  such  assessments  as  aforesaid,  then 'it  shall  and  may  mayor,  ftc. 
be  lawful  to  and  for  such  person  or  persons  as  shall  be  thereunto 
authorized  and  required  by  the  said  lord  mayor  and  court  of  alder- 
men^  to  make  such  assessment,  as  by  the  said  aldermen,  deputy, 
oonmMHi-councilmen,  churchwardens,  parishioner  or  parishioners 
aforesaid,  should  or  ought  to  have  been  made; 

VIII.  And  be  it  forther  enacted  by  the  authority  aforesaid,  that  Three  tnm- 
the  said  assessors  within  ten  days  after  such  assessments  made,  and  Ih^^to 
the  respective  appeals  (if  any  be)  determined,  shall  make  three  be  made  by 
transcripts  thereof  in  parchment,  amtainmg  the  respective  sums  to  sorsT*^ 
be  payable^  or  appointed  to  be  paid  out  of  all  and  every  the  pre- 

miaea  within  such  respective  parish,  and  subscribe  the  same  under 
their  hands,  and  within  twenty  days  after  such  subscription,  as 
aforesaid,  one  of  the  said  transcripts  shall  be  returned  to  the  lord     [  73  ] 
mirror  of  the  city  of  London^  to  be  kept  and  preserved  by  the  said  ^^^^^ 
lord  mayor,  in  and  among  the  records  of  the  said  ci^,  for  a  perpe*  the  lord 
toal  memorial  thereof;  and  another  of  the  said  transcripts  shall  be  ^^^^^ 
retnmed  into  the  registry  of  the  lord  iHshop  <3SLon^bm^  to  be  kept  biihop  of 
and  preserved,  as  aforesaid;  and  the  other  of  the  sdd  transcripts  ngistry,  the 
shall  remain  and  be  kept  in  the  vestry  of  such  respective  parish,  for  o«fafr  to  re- 

.      %       •  I  M  .J  main  in  the 

a  perpetoai  memorial,  as  atoresaid*  testry. 

IX.  And  for  the  surer  uid  better  payment  of  the  said  respective  ^^^^^  ^^ 
sums  of  money  so  to  be  assessed  and  taxed  towards  the  raising  of  ■amcmoney 
the  sud  maintenance  of  the  respective  parscms,  vicars,  and  curates  paid,  and  to 
of  the  said  respective  parishes,  as  aforesfud;  be  it  forther  enacted  ^>^<i^ 

by  the  authority  aforesaid,  that  all  and  every  such  respective  sum 
and  sums  of  money  so  to  be  assessed  and  taxed,  as  aforesaid,  towards 
the  raisuig  of  the  said  maintenance  of  the  said  respective  parsons, 
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1670.     vicdrsy  and  curates,  of  the  said  respective  parishes,  shall  be  paid  to 
""""""'^    the  said  respective  parsons,  vicars,  and  curates,  and  their  successors 
respectively,  at  the  four  most  usual  feasts ;  (that  is  to  say,)  at  the 
annunciation  of  the  blessed  virgin  Mary^  the  nativity  of  St.  Johi 
Baptist^  the  feast  of  St  Michael  the  archangel,  and  the  nativity  of 
our  blessed  Saviour,  or  within  fourteen  days  after  each  of  the  feasts 
aforesaid,  by  equal  payments ;  the  respective  payments  thereof  to 
begin  and  commence  only  from  such  time  and  times  as  the  in- 
cumbent or  incumbents  of  such  respective  parish  shall  b^n  to 
officiate  or  preach  as  incumbent  or  parson  in  the  respective  church 
belonging  to  such   respective  parish,    or   in  some  other  OHive- 
nient  place  or  places  in  such  respective  parish  or  parishes,  to  be 
nominated  or  appointed  by  the  lord  bishop  of  London  for  the 
time  being,  or  by  the  archbishop  of  Canterbunfy  in  any  place  within 
his  peculiars, 
tiqpraiiffia*       X.  And  in  any  parish  or  parishes  where  any  impropriations  be, 
^nmAl.  ^  ^^  enacted  by  the  authority  aforesaid,  that  all  and  every  the  im- 
^amwnen      propriator  or  impropriators  of  any  of  the  said  parishes  shall  pay 
^Uitfin.  ^^  allow  wl^U  really  and  bond  Jide  they  have  used,  and  ought  to 
pay  and  satisfie  to  the  respective  incumbent  of  such  respective 
parish,  at  any  time  before  the  said  late  fire,  and  the  same  shall  be 
esteemed  and  computed  as  part  of  the  maintenance  of  such  incum^ 
bent ;  notwithstanding  this  act,  or  any  clause  or  matter,  or  thing 
therein  contained. 
Upcm  r».         XI.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
mentybow*  ^^  ^^J  ^®  inhabitants  in  any  respective  parish  or  parishes  as  afore* 
to  Veij  it.     said,  shall  or  do  refuse  or  n^ect  ta  pay  to  the  respective  incum- 
C  74  3    bents  aforesaid,  of  any  of  the  said  respective  parishes,  any  sum  or 
sums  of  money  to  him  respectively  payable,  or  appointed  to  be  paid 
by  this  act,  or  any  part  thereof,  contrary  to  the  true  intent  and 
meaning  of  this  act,  (being  lawfully  demanded  at  the  house  or 
houses,  wharf,  key,  crane,  cellar,  or  other  premises,  whereeut  tlie 
same  is  payable^)  that  then  it  shall  and  may  be  lawfol  to  and  for 
the  lord  mayor  of  the  city  of  London  for  the  time  being,  upon  oath  . 
to  be  made  before  him  of  such  refusal  or  neglect,  to  give  and  grant 
out  warrants  for  the  officer  or  person  appointed  to  collect  the  sam^ 
with  the  assistance  of  a  constable  in  the  day-time,  to  levy  the  same 
tithes  or  sums  of  money  so  due,  and  in  arrear  and  unpaid,  by  dis- 
tress and  sale  of  the  goods  of  the  party  or  parties  so  refusing  or 
neglecting  to  pay,  restoring  to  the  owner  or  owners  the  overplus 
of  such  goods,  over  and  above  the  said  arrears  of  the  said  monies 
so  due  and  unpaid,  and  the  reasonable  charges  of  making  such 
distress,  which  h^  is  to  deduct  out  of.  (he  monies  raised  by  sale  of 
such  goods* 
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XIL  Provided  always,  and  be  it  enacted,  that  in  case  the  lord      1670. 
mayor,  or  court  of  aldermen,  shall  refuse  or  n^Iect  to  execute  any  j7^[JZ^ 
of  the  respective  powers  to  them  by  this  act  granted,  or  to  perform  major  re- 
all  and  every  such  thing  relating  either  to  the  assenting  or  levying  e^^tiS' 
of  the  respective  sums  aforesaid,  as  they  are  by  this  act  authorized  act,  then 
and  required  to  perform,  that  then  it  shall  and  may  be  lawful  for  ^^^in^^' 
the  lord  chancellour,  or  lord  keeper  of  the  great  seal  of  England  «x«cute  it. 
for  the  time  being,  or  any  two  or  more  of  the  barons  of  his  ma- 
jesty's court  of  exchequer,  by  warrant  or  warrants  under  his  or  thdr 
re^ective  hands  and  seals,  to  do  and  perform  what  the  said  lord 
mayor  and  court  of  aldermen,  according  to  the  true  intent  and 
meaning  of  this  present  act^  might  or  ought  to  have  done,  and 
by  such  warranty   either  to  impower  any  person  or  persons  to 
make  the  respective  assessments  as  aforesaid,  or  to  authorize  the 
respective  officers  or  persons  appointed  to  collect  the  sums  afore^ 
said,  to  levy  the  same  by  distress  and  sale  of  the  goods  of  any 
person  or  persons  that  shall  refuse  or  neglect  to  pay  the  same^  ia 
manner  and  form  aforesaid. 

XIII.  Provided  always,  and  be  it  enacted,  that  where  any  of 
the  parishes  within  the  said  city  have,  since  the  late  fire,  by  death 
or  otherwise,  become  vacant,  the  surviving  or  remaining  incumbent 
of  the  other  parish  thereto  united,  or  therewith  consolidated,  shall 
have  and  enjoy,  and  have  like  remedy  to  recover  .the  t^rthes  hereby 
setded  to  be  paid,  as  if  he  had  been  actually  presented,  admitted, 
instituted,  and  inducted,  into  both  the  said  parishes,  since  the  union 
and  consolidation  thereof 

XIV.  Provided  always,  that  no  court  or  judge  ecclesiastical  or     C  75  ] 
temporal,  shall  hold  plea  of  or  for  any  the  sum  or  sums  of  money  Sj^^!^^^ 
dne  and  owing,  or  to  be  paid  by  virtue  of  this  act,  or  any  part  ahaU  hold 
thereof^  other  than  the  persons  hereby  authorized  to  have  cogni-  JJ^  i^nJ^ 
xance  thereof;  nor  shall  it  be  lawful  to  or  for  any  parson,  vicar,  upon  thb 
curate  or  incumbent^  to  convent  or  sue  any  person  or  persons 
assessed  as  aforesaid,  and  refusing  or  neglecting  to  pay  the  same  in 

any  court  or  courts,  or  before  any  judge  or  judges,  other  than  what 
are  authorized  and  appointed  by  this  act^  for  the  hearing  and  deter- 
mining of  the  same,  in  manner  aforesaid. 

XV.  Provided  always,'  that  it  shall  and  may  be  lawful  to  and  Anexcep- 
for  the  warden  and  minor  canons  of  Saint  PauTs  church  London^  Gregory's 
parson  and  proprietors  of  the  rectory  of  the  parish  of  Saint  Gregory  church,  out 
aforesaid,  to  receive  and  enjoy  all  Qrthes,  oblations,  and  duties, 

arising  or  growing  due  within  the  said  parish,  in  as  large  and  be- 
neficial manner  as  formerly  they  have,  or  lawfully  might  have 
done;'  any  thing  herein  to  Uie  contrary  notwithstanding. 

Vol.  I.  F 
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^^^-  Stat.  7  &  8  W.  III.  c.  6.    A. D.  1696. 

An  Act  for  the  more  easy  Recovery  of  Small  Tithes. 

Contioued        <  FoR  the  more  easy  and  efiectnal   recovery  of  small  tithes^ 
^'^^^  b^    ^  and  the  value  of  them,  wh^e  the  same  shall  be  unduly  substracted 


10  &  11        '  and  detained ;  where  the  same  do  not  amount  to  above  the  yearly 
i^d  ptne^*  *  value  of  forty  shillings  frcHn  any  one  person ;'  be  it  enacted  by 
tuated  bj      the  king's  most  excellent  majesty,  by  and  with  the  advice  and  con- 
c.  isf  §  1?°*  ^^^^  ^  ^  lords  spuritiial  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the  same,  that 
all  and  every  person  and  persons  shall  henceforth  well  and  tndy 
set  out  and  pay  all  and  singular  the  tithes,  commonly  called  Small 
Tithes,  and  compositions  and  agreements  for  the  same,  with  aU 
ofiMngs,  oblations,  and  obventions,  to  the  several  rectors,  vicars, 
and  other  persons,  to  whom  tb^  are  or  shall  be  due,  in  their 
several  parishes  within  this  kingdom  oi  England^  dominiiMi  dWales^ 
and  town  of  Betanck  upon  Taeed^  according  to  the  rights,  customs, 
and  prescriptions,  commonly  used  within  the  said  parishes  respee^ 
Samll  tithes  tively;  and  if  any  person  or  persons  shall  hereafter  substraet  or 
^^A^lf    ^thdraw, .  or  any  ways  fidl  in  the  true  payment  of  such  amall 
terdemuid,  tithes,  oflfering,  <4)lations,  obvaiticms,  or  compositiotis  as  albreisaid, 
^^^  ^  to  ^y  ^^  space  of  twenty  days  at  most  after  demand  tbereol^  then  it 
8  justioes,     *shall  and  may  be  lawful  for  the  person  or  persons,  to  whom  the 
not  interest-  ^^^^^^^  ^j^^  ^  ^^^^  ^  make  his  or  their  complaint,  in  writing,  imto 

*  C  76  ]    ^^  o^  more  of  his  maje^y's  justices  of  the  peace  within  that 

county,  riding,  city,  town  corporate,  place,  or  division^  where  the 

same  shall  grow  due;  neither  of  which  justices  of  peace  is  to  be 

patron  of  the  churdi  or  chapdl  whence  the  said  tithes  do  or  AM 

arise,  nor  any  wajrs  interested  in  such  tithes^  offerings,  oUalioiia, 

obventions,  or  compositions  aforesaid. 

who  may  ^^'  ^^^  ^  ^^  further  enacted  by  the  authority  aforesnd,  thait  if 

flummon       hereafter  any  suit  or  complaint  shall  be  brought  to  two  or  mare 

com^it^  justices  of  the  peace  as  aforesaid,  concerning  small  tithes,  ofib'ings, . 

of,  and  on     oblations,  obventions,  or  compositions  as  aforesaid,  die  said  justices 

appewance    are  hereby  authorized  and  required  to  summon,  in  writing  under 

«ietennine     ^jjgjj.  i^ands  and  scals,  by  reasonable  warning,  every  such  person 

plaint^  and    or  persous  against  whom  any  complaint  shall  be  made  as  aforesaid ; 

mot'wSr'  ^^^  ^^^^  ^'^  ^^  ^^^  aj^arance,  or  upon  defaak  of  their  appear** 
costs  not  ance,  the  said  warmng  or  summons^  being  proved  before  them  upen 
lOsT^"^  oath,  the  said  justices  of  peace,  or  any  two  or  more  of  l^em,  shatt 
proceed  to  hear  and  determine  the  said  cmn^aint,  and  upon  the 
proofs,  evidences,  and  testimonies,  produced^  befmre  them,  shait,  iff 
writing  under  their  hands  and  seals,  adjudge  the  case,  and  give 
such   reasonable    allowance    and  compensation  for  such  tithes. 
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luid  compositions  so  substracted  or  withheld,  as  they      169^ 

shall  judge  to  be  just  and  reasonable,  and  also  such  costs  and    "^^ 

charge^  not  exceeding  ten  shillings,  as  upon  the  merits  of  the  cause 
shall  appear  just. 

III.  And  be  it  further  enacted,  that  if  any  person  or  persons  On  reAuii 
dttU  refuse  or  neglect,  by  the  space  of  ten  days  after  notice  given,  ^^^[^^^ 
to  pay  or  satisfy  any  such  sum  of  money,  as  upon  such  complaint  notice,  the 
and  proceeding  shall,  by  two  or  more  justices  of  the  peace,  be  ad-  &^,„ay^ 
judged  as  aforesaid,  in  every  such  case,  the  constables  and  church-  distnioyand 
wardens  of  the  said  parish,  or  one  of  them,  shall,  by  warrant  under  sell 'the    ^' 
tlie  hands  and  seals  of  the  said  justices  to  them  directed,  distrain  the  ^"^  *^ 
goods  iitkid  chattels  of  the  party  so  refusing  or  neglecting  as  afore-  sum  and 
wd,  and  afler  detaining  them  by  the  space  of  three-days,  in  case  ^^'^'^^ 
the  said  sum  so  adjudged  to  be  paid,   together  with  reasonable  the  over- 


for  making  and  detaining  the  said  distress,  be  not  tendred  ^^^' 
or  paid  by  die  said  party  in  the  mean  time,  shall  and  may  make 
fmUic  aafe  of  the  same,  and  pay  to  the  party  complaining  so  much 
of  the  moD^  arising  by  such  sale,  as  may  satisfy  the  said  sum  so  [  77  ] 
ad^dged,  retaining  to  themselves  such  reasonable  charges  for 
makiiig  and  keeping  the  said  distress,  as  the  said  justice  shall  think 
fit,  and  shall  render  the  overplus  (if  any  be)  to  the  owner. 

IV.  Provided  always,  and  be  it  enacted,  that  it  shall  and  may  JustioM  to 
be  lawful  for  all  justices  of  peace,  in  the  examination  of  all  matters  ^^^' 
efierad  to  them  by  this  act,  to  administer  an  oath  or  oaths  to  any 
witneas  or  witnesses,  where  the  same  shall  be  necessary  for  their 
h^nrmation,  and  for  the  better  discovery  of  the  truth. 

V.  Provided  also,  and  be  it  enacted,  that  this  act,  or  any  thing  Not  to  ex- 
herein  contained,  shall  not  extend  to  any  tithes,  oblations,  pay-  London 
ments,   or  obventions,   within  the  city  of  London^  or  liberties  nor  any 
diereof,  nor  to  any  other  city  or  town  corporate  where  the  same  ^-^  setded' 


aettled  by  any  act  of  parliament  in  that  case  particularly  made  ^y  pvlia- 
aiid  provided. 

VX.  Provided  also,  and  be  it  enacted,  tliat  no  complaint  for  or  'No  com. 
eoDceming  any  small  tithes,  offisrings,  oblations,   obventions,  or  h^^^]^ 
compositions  hereafier  due,  shall  be  heard  and  determined  by  any  made  within 
jnitiees  of  the  peace,  by  virtue  of  this  act,  unless  the  complaint     ^^*^ 
shall  be  made  within  the  space  of  two  years  neitt  after  the  times 
that  the  same  tithes,  oblaticHis,  obventions,  and  compositions,  did 
become  due  or  payable ;  any  tfiing  in  this  act  contained  to  the  con- 
trary notwithstanding. 

VII.  Provided  also,  and  be  it  enacted,  that  any  person  finding  Persons  ag- 
him,  her,  or  themselves  aggrieved  by  any  judgment  to  be  given  f^T^^ 
by  any  two  justices  of  the  peaces  shall  and  may  appeal  to  the  next  the  seasons, 
geoetld  ^piarter  sessions  to  be  held  for  that  county,  riding,  city,  "^^^^i^^ 
town  corporate  or  division,  and  the  justices  of  the  peace  there  pre-  the  matter. 
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1696.  sent,  or  the  major  part  of  them,  shall  proceed  finally  to  hear  and 
"■—"""  determine  the  matter,  and  to  reverse  the  said  judgment,  if  they 
If  judg-  shall  see  cause;  and  if  the  justices  tfien  present,  or  die  major  part 
^'J^,  of  them,  shall  find  cause  to  confirm  the  judgment  given  by  the  first 
jttiticci  to  two  justices  of  the  peace,  they  shall  then  decree  the  same  by  order 
^^  of  sessions,  and  shall  also  proceed  to  give  such  costs  against  the 

appellant,  to  be  levied  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  said  appellant,  as  to  them  shall  seem  just  and  reasonable ; 
No  judgu     and  no  proceedings  or  judgment  had,  or  to  be  Jiad  by  virtue  of  this 
^^^J2|^J|2l*    act^  shall  be  removed  or  superseded  by  virtue  of  any  writ  of  certio^ 
unlewtiio     rarif  or  other  writ  out  of  his  majesty's  courts  at  Westminster^  or 
qoertioiu      ^^7  o^^  court  whatsoever,  unless  the  tide  of  such  dthes,  obla- 
tions, or  obventions,  shall  be  in  question ;  any  law,  statute,  custom, 
or  usag^  to  the  contrary  notwithstanding. 
C  78  3        VIII.  Provided  always,  and  be  it  enacted,:  that  where  any  per- 
£f|"*!{|;}^^   son  or  persons  complained  of  for  substracdng  or  withholding  any 
of,  tmirtiiig  small  tithes,  or  other  duties  aforesaid,  shall  before  the  justices  of 
y^^t^l^f?^  the  peace  to  whom  such  complaint  is  made,-  insist  upon  any  pre- 
ondghring    scription,  composition,  or  modm  decimandij  agreement,  or  tide, 
^^^^cS^    whereby  he  or  she  is  or  ought  to  be  fireed  from  payment  of  the 
jittticwiiot   said  tithes,  or  other  dues  in  question,  and  deliver  the  same  in 
juJ^ent     writing  to  the  said  justices  of  the  peace,  subscribed  by  him  or  her, 
and  shall  then  give  to  the  party  complaining  reas(mable  and  suffi- 
cient security,  to  the  satisfaction  of  die  said  justices,  to  pay  all  such 
costs  and  damages,  as  upon  a  trial  at  law  to  be  had  for  that  pur- 
pose, in  any  of  his  majestjr's  courts  having  cognizance  of  that  mat- 
ter, shall  be  given  against  him,  her,  or  tbiem,  in  case  the  said  pre- 
scription, composition,  or  modus  decimandif  shall  not  upon  the  said 
trial  be  allowed ;  that  in  that  case  the  said  justices  of  the  peace 
A«icom.    shall  forbear  to  give  any  judgment  in  die  matter;  and  diat  dien 
^~|~^    and  in  such  case  the  person  or  persons  so  complaining  shall  and 
cute  Sn  ftnj  may  be  at  liberty  to  prosecute  such  person  or  persons  for  their  said 
^^^'^  sul^traction  in  any  other  court  or  courts  whatsoever,  where  he^ 
she,  or  they  might  have  sued  before  the  making  of  this  act;  any 
thing  in  this  act  to  the  contrary  notwithstanding. 
Judgment        IX.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
M«t^     every  person  and  persons,  who  shall  by  virtue  of  this  act  obtain 
next  fee-      any  judgment,  or  against  whom  any  judgment  shall  be  obtained, 
d^  of  tbe  b^re  any  justices  of  the  peace  out  of  sessions,  for  small  tithes,  ob- 
pMce^         lations,  obventions,  or  compositions,  shall  cause  or  procure  die  said 
judgment  to  be  inrollied  at  the  next  general  quarter  sessions  to  be 
holden  for  the  said  county,  city,  riding,  or  division ;  and  the  clerk 
of  the  peace  for  the  siud  county,  city,  riding,  or  division,  is  hereby 
required,  upon  tender  dieredf,  to  inroll  the  same;   and  that  he 
shall  not  ask  or  receive  for  die  inroUment  of  any  one  judgment 
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any  fee  or  reward  exceeding  one  shilling;  and  that  the  judgment     1696. 
so  inrolied,  and  satisfaction  made  by  paying  the  same  sum  so  ad-   *T — T^ 
judged,  shall  be  a  good  bar  to  conclude  the  said  rectors,  vicars,  and  ykm  fttmi 
other  persons,  from  any  other  remedy  for  the  said  small  tithes,  ob-  JJJJJ^f**  ' 
kdcHis,  obventions,  or  compositions,  for  which  the  said  judgment 
was  obtained. 

X.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  fi»»«  rt- 
any  person  or  persons,  against  whom  any  such  judgment  or  judg-  j^SSemtmj 
memts  shall  be  had  as  aforesaid,  shall  remove  out  of  the  county,'  f^^  ^ 
*  ridings  city,  or  corporation,  after  judgment  had  as  aforesaid,  and  ^SSoi^ 
before  the  levying  the  sum  or  sums  thereby  adjudged  to  be  levied,  J^^^^^^  ^ 
the  justices  of  the  peace  who  made  the  said  judgment,  or  one  of  maj  levy 
them,  shall  certify  the  same,  under  his  or  their  hands  and  seals,  to  ^^^!^  *^' 
any  justice  of  peace  of  such  other  county,  city,  or  place,  wherein    *  [  79  1 
die  said  person  or  persons  shall  be  inhabitants ;  which  said  justice 

is  hereby*  authorized  and  required,  by  warrant  under  his  hand  and 
seal,  to  be  dii'ected  to  the  constables  or  churchwardens  of  die  place^ 
or  one  of  them,  to  levy  the  sum  or  sums  so  adjudged  to  be  levied 
as  aforeaud,  upon  the  goods  and  chattels  of  such  person  or  persons,  ' 
as  fidly  as  the  said  other  justices  might  have  done,  if  he,  she,  or 
they  luid  not  removed  as  aforesaid ;  which  shall  be  paid  according 
to  the  said  judgment 

XI.  Prodded  always,  and  be  it  enacted,  that  no  vicar  or  other  Small  uuim 
person  shall  have  remedy  to  recover  small  tithes,  or  other  dues  ||^b^^ 
aforesaid,  tidiich  became  or  were  due  before  the  making  of  this  act,  1st  October 
unless  complaint  be  made  to  the  justices  of  the  peace  in  form  afore- 
said, before  the  first  day  of  October^  which  shall  be  in  the  year  of 

our  Lord  one  thousand  six  hundred  ninety-six. 

XII.  And  it  is  hereby  declared  and  enacted,  that  the  said  jus*  Justices 
tioes  of  the  peace,  who  shall  hear  and  determine  any  of  the  matters  °!^^^* 
aforesaid,  shall  have  power  to  ^ve  costs,  not  exceeding  ten  shil-  exceeding 
Ki^^  to  the  party  prosecuted^  if  they  shall  find  the  comjdaint  to  ^^ 

be  hise  and  vexatious ;  which  costs  shall  be  levied  in  manner  and 
form' aforesaid. 

XIII.  Provided  also,  and  be  it  further  enacted,  that  if  any  per-  ifthephin. 
son  or  persons  shall  be  sued  for  any  thing  done  in  execution  of  thi^  ^^  '*^- 
act,  and  the  plaintifi^in  such  suit  shall  discontinue  his  action,  or  be  sued  to  have 
nonsuit,  or  a  verdict  pass  against  him,  that  then,  in  any  of  the  said  ^^ 
cases,  such  person  or  persons  shall  recover  douUe  costs* 

XIV.  Provided  always,  that  any  derk,  or  other  person  or  per-  suits  ibr 
SOD89  who  shall  begin  any  suit  for  recovery  of  small  tithes^  ohb^  exceed 
tioDs,  or  obventions,  not  exceeding  the  value  of  forty,  shillings,  ip  408.  to  have 
his  majesty's  court  of  exchequer,  or  in  any  of  the  ecclesiastical  J^  ^^ 
eourts,  sludi  have  no  benefit  by  this  act,  or  any  clause  in  it,  for  the 

same  matter  for  which  hie  or.  they  have  so  sued. 
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1696.         XV*  Provided  always,  and  be  it  further  enacted,  that  this  act 
shall  continue  for  the  space  of  three  years,  and  from  thence  to  the 


Act  to  C(H1- 

tinues        ^d  of  the  next  sesi»on  of  parliament,  and  no  longer. 


ycart. 


[  80  ]  Stat.  7  &  8  W-  IIL  c.  34.     A.  D.  1G96. 

Quakers  IV.  Whereas  by  reason  of  a  pretended  scruple  of  conscience, 

iwy  ^^es     quakers  do  refuse  to  pay  tythes  and  church-rates,^  be  it  enacted  by 
OT  chitrcb-    the  authori^  aforesaid,  that  where  any  quaker  shall  refuse  to  pay, 
or  compound  for  his  great  or  small  tythes,  or  to  pay  any  church- 
rates,  it  shall  and  may  be  lawful  to  and  for  the  two  next  justices  of 
peace  of  the  same  county,  (other  than  such  justice  of  the  peace  as 
b  patron  of  the  church  or  chapel  whence  the  said  tythes  do  or  shall 
arise,  or  any  ways  interested  in  the  said  tythes,)  upon  the  com-« 
plaint  of  any  pai'son,  vicar,  ftrmer^  or  proprietor  of  tythes,  church^ 
warden  or  churchwardens,  who  ought  to  have,  receive,  or  ojiU^ 
the  same,  by  warrant  under  their  hands  and  seals,  to  ccmvene  be* 
fi>re  them  such  quaker  or  quakers  neglecting  or  refusing  to  pay  or. 
Jtiiticet  on   compound  fi>r  the  same,  and  to  examine  upon  oath,  (which  oath 
isdue[  may  ^®  ^^  justices  are  hereby  empowered  to  administer,)  or  in  such 
^^'^^  P«y-    manner  as  by  this  act  is  provided,  the  truth  and  justice  of  the  said 
complaint,  and  to  ascertain  and  state  what  is  due  and  payable  by 
.    such  quaker  or  quakers  to  the  party  or  parties  complaining,  and  by 
order  under  their  hands  and  seals  to  direct  and  appoint  the  pay- 
ment thereof,  so  as  the  sum  ordered,^  as  aforesaid,  do  not  exceed 
On  refiniV  ten  pounds ;  and  upon  refusal  by  such  quaker  or  quakers  to  pay 
aigtrws.        according  to  such  order,  it  shall  and  may  be  lawfid  to  and  for  any 
one  of  the  said  justices,  by  warrant  under  his  hand  and  seal,  to 
levy  the  money  thereby  ordered  to  be  paid,  by  distress  and  sale  of 
goods  of  such  offender,  his  executors  or  administrators,  rendring 
only  the  overplus  to  him,  her,  or  them,  necessary  charges  of  dis- 
training being  thereout  first  deducted  and  allowed  by  the  said  jus- 
P^nons  ag.  tice ;   and  any  person  finding  him,  her,  or  themselves,  aggrieved 
S«al  to*^  by  any  judgment  given  by  such  two  justices  of  the  p^ce,  shall  and 
the  quarter    may  appeal  to  the  next  general  quarter  sessions  to  be  held  tar  the 
who  are'       county,  riding,  city,  liberty,  or  town  corporate ;  and  the  justices  of 
^"f^yto      the  peace  there  present,  or  the  major  part  of  them,  shall  proceed 
finally  to  hear  and  determine  the  matter,  and  to  reverse  the  said 
If  judgment  judgment^  if  they  shall  see  cause;  and  if  the  justices  then  present, 
nu^to       ^^  ^®  major  part  of  them,  shall  find  cause  to  continue  the  judg- 
giTe  coftk     ment  given  by  the  first  two  justices  of  the  peao^  they  ^ball  then 
decree  the  same  by  order  of  sessions,  and  shall  also  proceed  to  give 
such  costs  against  the  appellant,  to  be  levied  by  distress  and  sale  <^ 
the  goods  and  chattels  of  the  said  appellant,  as  to  them  shall  seem 
[  Bl  ]    just  and  reasonable  i  and  no  proceedings  or  judgment  had  or  to  be 
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liAd  by  Turtiie  of  this  act,  shall  be  renored  or  siqieneded  by  any  1696. 

writ  dcertiorerij  or  other  writ  out  of  his  nuyesty's  oourts  at  We$t^  Noj«d». 

wumaier^  ox  any  other  court  whataoever,  unless  the  tide  <^such  menttote 

Qrtbes  shall  be  in  question.  aipeiitdtd. 

V.  Provided  always,  that  in  case  any  such  appeal  be  made  as  lib  diitnM 
afaresaid,  no  warrant  of  distress  shall  be  granted  until  after  such  ^^^^ 
^ipeal  be  determined.  mined. 

VII.  Provided,  that  tnis  act  shall  continue  in  force  for  the  space 
of  seven  years,  and  from  thence  to  the  end  of  the  next  session  of 
parliament,  and  no  longer.  [Extendtd  to  all  ecderiaslical  dues,  by 
IG.  1.  C.6.  $&] 

Stat.  11  &  12  W.  IIL  c.  16.     A.D.  1699. 

An  Act  for  the  better  ascertaining  the  Tythes  of  Hemp  and  Flax. 

<  Whereas  an  act,  made  in  the  third  year  of  the  reign  of  his  PrMmUc. 
^  m^fcsty  and  the  late  queen,  intitided.  An  ad  fat  the  better  ascei^  ^P  ^* 
^  iainiMg  the  tjfthes  cf  hempandjlv%  was  made  to  continue  but  for 
<  seven  years,  and  to  the  end  of  the  next  session  of  parliament  after 
'  such  term  ended,  and  is  now  expired:  and  whereas  the  si^d^act 
^  hath  by  experience  been  found  very  useftd  and  necfsssary ;'  be  it 
therafore  enacted  by  the  king^s  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
comginosj  in  this  present  parliamept  assembled,  and  by  tfafe  author 
rity  of  the  same,  that,  from  and  after  the  five  and  twentieth  day  of  Ground 
March^  which  shall  be  in  the  year  of  our  lord  one  thousand  seven  S!^,  "^'^ 
hundred,  all  and  every  person  or  persons,  who  shall  sow  or  cause  bemp,  to 
to  be  sown  any  hemp  or  flax  in  any  parish  or  place  in  die  kingdom  |^f  **  ^^ 
cfSt^landf  dominion  of  fValeSf  and  town  o{  Berwick  upon  Iweed^ 
shall  pay  or  cause  to  be  paid  to  every  parson,  vicar,  or  imfnopri* 
ator  of  any  such  parish  or  place,  yearly  and  every  year,i  the  sum 
of  five  shillii^s,  and  no  mor^  for  each  acre  of  bemp  and  flax  so 
sewn,  before  the  same  be  carried  off*  the  ground,  and  so  propor- 
tionably  for  more  or  less  ground  so  sown:  for  the  recovery  of 
which  sum  or  sums  of  money,  the  parson,  vicar,  or  imppopriator^ 
shaU  hiive  the  common  and  usfial  remedy  allowed  c^by  the  laws  of 
the  land* 

II.  Provided,  that  this  act,  or  any  thing  therein  contained,  shall    [  82  ] 
not  «)Uei|d  to  charge  a^y  lands  discharged  by  any  modus  deci^  l^^J^^^' 
WHm^  aociwt  compotHtion,  or  otbecwise  discharged  of  tythes  by  modus  ded- 

1^»  mandi  not 

.  to  be 

III.  PjK)irided  always^  that  nothii^  herein  contained  shall  ex-  duugcd. 
tsnd»  or  be  construed  to  extend,  to  make  any  alteration  in  the  Not  to  alter 
ri|^  or  manner  of  payment  of  tythes  of  flax  and  hemp  to  any.  ec*  ^^S^^^ 
glmiistifal  persQUf  incumbent  of  any  parsonage  or  curaqy,  or  to  ground 
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176C*     ^  ing  ibe  same»  and  enabliiig  the  aaid  archbishops  and  bishops, 

•       '  masters  and  fellows,  or  odlier  heads  and  members  of  cMegts  or 

^  halls,  deans  and  ch^)ter8,  preoentors,  prebendaries,  masless  and 

'  guardians  of  hospitals,  and  otha:  ecclesiaslical  perscms,  to  make 

<  valid  leases  of  such  their  incorpoioil  hereditaments,  and  to  leoo- 

*  ver  the  rents  or  yearly  sum  mentioned  to  be  reaenred  tm  any 
'  leases  by  them  already  granted,  or  to  be  granted,  ibr  one,  two, 

*  «r  three  liveSf  as  afiiresaid;  and  also  to  malse  good  and  eflfectual 

*  all  such  kases  as  have  already  been  granted  by  theoi,  or  any  of 
^  thfiOl  f  may  k  please  yomr  nMgesQr  that  it  may  be  eiuutfad^  and 
be  it  enacted  by  the  king^s  most  excellent  mi^esty,  by  and  witb  ihe 
advice  and  eonsent  oC  the  lords  spiritual  and  tempaialf  andcran- 

.    moost  in  this  present  gadiament  asaendbled»  and  by  Ae  aothoiily 
of  the  same,,  that  all  Imws  fiir  one,  two»  or  throe  JUfe  or  lives^  or 


7^:::^  my  tem.  not  ae»edmgtmimty.oDe  yem,  already  mpdeud  p^ 
^  r'w^  ^  ^^  which  shall  at  any  time^  from  and  after  the  passing  of  this  act, 
cal  poMD^  be  made  or  granted,  of  any  lythes,  tolls,  or  other  incorporeal  he- 
^^^^  ceditaments,  solely,  and  without  any  lands,  or  corporeal  heredita* 
inconoraa  manti,  by  any  archbisho|i  Qr  btshqp,  master  and  fellows^  or  other 
||2[~^  head  and  members  of  ooU^^es  or  halls,  deans  and  duq»tan%  pre- 
ifeoriifei,  eentoKB,  prebendaries^  masters  and  guardiaQs  of  hospitals^  and 
X^dmdto  ®*^  odier  person  and  parsons  who  are  enabled  by  the  several 
beisoodin  Statutes  ngw  in  beings  or  any  of  them,  to  inakeany  lease  cnr  leases 
^'  for  one,  two,  or  three  life  or  lifts,  or  any^  termor  nmnbcr  of  years, 

not  exceeding  twenty-pone  year%  of  any  lands,  tenem^ts,  or  other 
[  85  1    corporeal  hereditaments,  shaU  be,  and  are  hereby  deemad  and  do- 
i;lared  to  be,  as  good  and  effi'ictual  in  law  against  audi  archbishop^ 
bishop^  masters,  and  fellows^  or  other  heads  and  members  of  £pir 
IcgijS  or  hallsi  deans  and  chapters^  precentors,  prdjendaries,  mas- 
ters and  guardians  of  hospitals,  and  other  persons  so  granting  the 
8ame»  and  their  successors,  and  every  of  them,  to  all  intents  and 
purposes,  as  any  lease  or  leases  already  made  or  to  be  made  by 
any  such  archbishop  or  bishop,  master  and  fellows,  or  other  heads 
and  members  of  colleges  or  halls,  deans  and  chapters,  precentors, 
prebendaries,  masters  and  guardians  of  hospitalcb  and  other  per- 
sons having  spiritual  promotion,  of  any  laoda  or  other  corporeal 
M  thoM       hereditaments  now  are,)  by  virtue  of  the  statute  of  the  thirty-second 
JS^^igto^      year  of  king  Hemy  the  ^hth,  or  any  other  statute  now  in  beusg; 
ofactss      nny  hiw,  custonis  or  usagfB^  to  the  contrary  thereof  in  anywise  qot- 

'^  withstandiiig, 

MMtanuid  II.  Provided  alwaySf  that  nothing  herein  ccmtained  shall  extc^d^ 
coUcffOyftc.  ^  be  construed  to  extend*  to  enaUe  any  master  and  fellows^  or 
^^ed  other  head  and  membsrib  of  colleges  or  hall%  deans  and  cbiqpt^rs, 
iag  kSn     pimeoitOT^  pi«ben4ai}^  masters  and  guardians  of  bgapitaLb  ct^ 
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Other  ecclesiatical  persons  as  aforesaid,  to  grant  leases  for  any     1765. 
longer  or  other  terms  than,  by  the  local  statutes  of  their  several  ^^ 
fimndalioiMs  they  are  now  respectively  enabled  to  do.  bmgerterm 

III.  And  be  it  further  enacted  and  declared  by  the  authority  ^^^^ 
afamiwkli  that  in  case  the  rent  or  rents,  or  yearly  sum  or  sums,  allow. 
reserved  or  made  payable  in  or  by  any  lease  or  leases  already  made  ^^^^^ 
or  to  be  made  by  any  archbishop  at  b^op^  master  and  iellpwsy  or  broogiitibr 
oCber  head  and  members  of  colleges  or  haUs,  deans  and  chapters,  "**^*^  ^ 
peepeolorsy-  prebendaries,  masters  and  guardians  of  homnta|s»  and  tenred  and 
every  otfier  person  and  persons  so  enabled  to  make  leases  as  afiir&*.  j^^JXi^ 
said,  for  oncb  two^  or  three  life  cr  lives,  or  yearsy  in  pursuance  of  life  or  Mi/tu 
the  several  acta  of  parliament  already  in  being,  or  by  this  piPesent 

ac^  or  any  pait  lliereo^  shall  be  behind  or  wpaid  by  the  space  of 
twe«Qr-eij^  days  next  over  or  after  any  of  the  days  nf^teveoD  ibe 
umm^  hf  audi  lease  or  leases,  now  are  or  hereafter  shall  or  may  be 
Deserved  and  made  payaUe^  then,  and  so  often,  and  finom  time  tp 
dme^  aa  it  shall  so  happen,  it  diall  and  may  be  JMvftil  for  sucb  aick- 
bislwp  or  biahop,  master  and  £^ows,  or  other  head  and  members 
of  colleges  ^r  halls,  deans  and  chapters,  prdimidaries,  precentors^ 
maatarsand  guardians  of  hospitals,  and  othor  persons  so  making  ov 
graotii^  mr  having  made  cr  granted,  such  leases  as  aforesaid,  or 
thdr  executors,  administrators,  and  successors  reqseclively,  to  brii^ 
an  adion  m  actions  of  ddH  against  the  lessee  or  lessees  to  whom 
any  anch  lease  or  leases  for  life  or  lives,  or  years,  now  are  or  here*  [  86  ] 
after  shall  be  made  and  granted,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  for  recovering  the  rent  or  rents  which 
shall  be  then  due  and  in  arrear  to  any  such  archbishop  or  bishops, 
masters  and  follows,  or  other  heads  and  members  of  colleges  or 
halls,  deans,  chapters,  precentors,  prebendaries,  master  and  guar- 
dians of  hospitals,  and  other  person  or  persons  before  menticmed, 
his  or  their  executors,  administrators,  or  successors,  in  such  and 
the  same  manner,  and  as  ftdly  and  effectually  to  all  intents  and 
purposes,  as  any  landlord  or  lessor,  or  other  person  or  peraons, 
could  or  might  do  for  the  recovering  of  arrears  of  rent  due  on 
BBjf  lease  or  leases  for  life  or  lives,  or  years,  by  the  laws  now  in 
b^g;  any  law,  statute,  usage,  or  custom,  to  the  contrary  not- 
withstanding. 

IV.  And  it  is  hei*eby  forther  enacted  and  declared  by  the  autho-  Publkk  act. 
nikf  aforesaid,  that  this  act  shall  be  deemed  and  tsken  to  be  a 
pnblick  act ;  and  shall  be  judicially  taken  notice  of  as  such,  in  al) 

courts  of  law  and  equity,  without  qiecially  pleading  the  same. 
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1804.  Stat  44  Geo.  IIL  c.  89*    A.  D.  1804. 

An  Act  for  the  Relief  of  certain  Incumbents  of  Livings  in  the  City 

o{  London. 

Whereas  by  an  ac^  passed  in  the  twenty-second  and  twenty- 
third  years  of  the  reign  of  his  late  migesty  king  Charles  the 
^^  Second,  intitoled,  An  act  far  the  better  settlement  of  the  mainte- 
nance,  of  the  parsonsi  xicarsj  and  curateSf  in  the  parishes  of  the 
dtjf  ^London,  burnt  by  the  late  dreadful  fire  there,  after  reciting 
that  the  tythes  in  the  city  of  London  were  levied  and  paid  widi 
great  inequality,  and  were^  since'the  late  dreildful  fire  there,  in  the 
rebuilding  of  the  sam^  by  taking  away  of  some  houses,  altering 
the  foundations  of  many,  and  the  new  erecting  of  others,  so  disor- 
dered, that,  in  case  they  should  not  for  the  time  to  come  be  re- 
duced to  a  certilinty,  many  ccmtroversies  and  suits  at  law  might 
thence  arise ;  it  was  enacted,  that  the  annual  certain  tythes  of  all 
and  evisry  perish  and  parishes  within  the  said  dty  of  London  and 
the  liberties  thereof  whose  churches  had  been  demolished  cnrin 
part  consumed  by  the  late  fire,  and  which  said  parishes,  by  virtue 
of  an  act  of  that  parliament,  intituled.  An  additional  act  for  re- 
building  of  the  city  of  London,  uniting  of  parishes f  and  rebuild' 
ing  of  the  cathedral  and  parochial  churches  within  the  said  dty^ 
remained  and  continued  single  as  theretofore  they  were,  or  were  by 
the  said  act  aimexed  or  united  into  one  parish  respectively,  should 
be  as  foUoweth,  (that  is  to  say)  the  annual  certain  tythes  or  sum  of 
money  in  lieu  of  tythes, 

1.  Of  the  parish  of  AlhaUams  Lombard  Street,  one  hundred  and 
ten  pounds ; 

2.  Of  St.  Bartholomew  Exchange,  one  hundred  pounds ; 

S.  Of  St.  Bridget,  alias  Brides,  one  hundred  and  twenty  pounds ; 

4.  Of  St.  Bennet  Fink,  one  hundred  pounds ; 

5.  Of  St.  Michael  Crocked  Lane,  one  hundred  pounds ; 

6.  Of  St  Christopher,  one  hundred  and  twenty  pounds ; 

7.  Of  St  Dionis  Back  Church,  one  hundred  and  twenty  pounds ; 

8.  Of  St  Dunstan  in  the  East,  two  hundred  pounds ; 

9.  Of  St  James  Garlick  Hythe,  one  hundred  pounds ; 

10.  Of  St  Michael  CornhiU,  one  hundred  and  forty  pounds ; 

11.  Of  Su  Michael  Bassishaw,    one    hundred  and   thirty-two 
pounds  eleven  shillings ; 

12.  Of  St  Margaret  Lothbury,  one  hundred  pounds ; 

1 3.  Of  St  Mary  Aldermanbury,  one  hundred  and  fiffy  pounds ; 

14.  Of  St  Martin  Ludgate,  one  hundred  and  sixty  pounds ; 

15.  Of  St  Peter  Comhi/l,  one  hundred  and  ten  pounds ; 
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16.  Of  St.  Stephen  Coleman  Street^  one  hundred  and  ten  pounds ;     1804. 
17-  Of  St.  Sepulchre^  two  hundred  pounds ;  _.— 

IS.  Of  JlkaOaws  Bread  Street^  and  St  John  Evangelist ^  one  hun- 
dred and  forty  pounds ; 

19.  Of  Jlhallaws  the  Great  and  AlkaUaoos  the  LesSf  two  hun- 
dred pounds; 

20.  Of  SL  Albans  Wood  Street  and  St  Olaves  Silver  Street,  one 
hundred  and  seventy  pounds ; 

SI.  Of  St  Anne  and  Agnes  and  St.  John  Zachary,  one  hundred 
and  forty  pounds ; 

22.  Of  St  Augustin  and  St  Faith,  one  hundred  and  sevens- 
two  pounds; 

23.  Of  St  Andrew  Wardrobe  and  St.  Ann  Elactfriars,  one  hun- 
dred and  forty  pounds ; 

54.  Of  St  Antholin  and  St  Join  Baptist,  one  hundred  and 
twen^  pounds ; 

2B.  Oi  Si.  Bennet  Gracechurch  and  Si.  Leonard  Eastcheap,  one 
hundred  and  forty  pounds ; 

26.  (XSLBennet  raid's  Wharf  and  St  Peter  Patd^s  Wharf,  one 
hundred  pounds ; 

27.  Of  Christ  Church  and  St  Leonard  Foster  Lane,  two  hundred 
pounds; 

28.  Of  St  Edmand  the  King  and  St  Nicholas  Aeons,  one  hundred 
and  eighty  pounds ; 

29.  Of  St.  George  Botdph  Lane  and  St.  Botolph  Billingsgate, 
one  hundred  and  eighty  pounds ; 

50.  Of  St  Laurence  Jewry  and  St.  Magdalen  Milk  Street,  one 
hundred  and  twenty  pounds ; ;  '  '  ' ./ 

51.  Of  Su  Magnus  and  St  Margaret  New  Fish  Street,  one  hun- 
dred and  seventy  pounds; 

52.  Of  St  Midael  Boyal  and  St.  Martin  Vintry,  one  hundred 
and  forty  pounds ;  . 

55.  Of  St  Matthew  Friday  Street  and  St  Peter  Cheap,  one  hun- 
dred and  fifty  pounds ; 

S4.  Of  St  Margaret  Pattons '  and  St  Gabriel  Fenchurch,  one 
hundred  and  twenty  pounds; 

SB.  Of  St  Mary  at  Hill  and  St.  Andrew  Hubbard,  two  hundred 
pounds; 

S6«  Of  St  Mary  Woolnoth  and  St  Maty  Woolchurch,  one  hun- 
dred and  sixty  pounds ; 

57.  Of  St  Clement  Eastcheap  and  St  Martin  Orgars,  one  hun- 
dred and  forty  pounds ; 

58.  Of  St  Mary  Abchurch  and  St  Lawrence  Potmtney^  one  huur 
tdred  and  twenty  pounds ; 
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MO^         99«  Of  St.  Mary  Mdermary  «id  St  Tlumat  ApottU^  one  hun* 
""**■'**'    dred  and  fifty  pounds ; 

40.  Of  St  Mary  Le  Am^  St  Paneraa  ScperLane,  and  AlhaHaws 
Honey  Lane^  two  hundred  pounds  ; 

41  •  Of  St.  Mildred  PtmUry  and  St  Mary  Cole  Churchy  one  hun- 
dred and  seventy  pounds ; 

42c  Of  St  Michael  Wood  &reet  and  St  Mary  Staining^  Me  hun- 
dred pounds ; 

43.  Of  St  Mildred  Bread  StreH  asid  St  Margaret  Moses^  one 
hundred  and  thirty  pounds ; 

44.  Of  Bl.  Michael  Queenkythe  and  Triniiy^  one  hundred  and 
sixty  pounds ; 

'45.  Of  St  Jlfi^rid^  out  Fish  Street^  and  St.  Oregqry,  <me  hun- 
dred and  twenty  pounds ; 

46.  Of  St  Mary  S^mertet  and  St  Mary  Mounihawi  one  hundred 
and  ten  pounds; 

47.  Of  StNkhohi  Caleaiby  and  St  Nicholas  Glaoei^  cme  hun- 
dred and  thirty  pounds ; 

48.  Of  St  (Xave  \fewrytaA  St.  Martin  Ironmonger  Larte,  one  hun- 
dred and  twenty  pounds ; 

4!^.  Of  St  Sti^phen  Walbrook  and  St.  Bennet  Sheerhogy  one  hun- 
dred pounds; 

S^.  Of  St*  Saiythin  and  St  Mary  Botham^  one  hundred  and  forty 
pounds. 

51.  Of  BuFedastf  alias  Farsters  and  Si. Michael  Qfterm^  one 
hundred  and  sixty  pounds ; 

which  respective  sums  of  money  to  be  paid  in  lieu  of  tythea  within 
Ae  said  reflpective  pari^es^  and  assessed  as  thereinafter  is  directed, 
should  be  and  continue  to  be  esteemed,  deemed,  and  taken^  to  aH 
llltettti  atid  pufpos^  to  be  the  respective  certain  Minual  mainte- 
nance (over  and  above  glebes  and  perquisites,  gifts  and  bequests  to 
iBtub  Tfispeetive  parioii)  vicar,  and  curate  of  any  parish  for  the  time 
being,  or  to  his  or  their  respective  successors^  or  to  other  persons 
fbr  his  Of  thdr  use)  of  the  said  respective  parsons,  vicars^  and 
curates,  who  should  be  legally  instituted,  inducted,  and  admitted, 
into  the  respective  parishes  aibresnid :  and  that  the  said  several 
sums  of  money  for  tythes  might  be  more  equally  assessed  upon  the 
sevend  houses,  buildings,  and  all  other  hereditaments  whatsoever 
within  all  the  said  respective  parishes,  it  was  enacted,  that  the 
Alderman  of  such  respective  ward  or  wards  within  the  said  city 
wherein  any  of  the  said  parishes  respectively  lay,  and  his  or  their 
deputy  or  deputies,  and  the  common  oouncilmen  of  such  respective 
ward  or  wards,  with  the  churchwardens  find  one  or  more  of  tiie 
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parishioners  of  such  respective  parish  wherein  the  maintenance     18M. 
aforesaid  was  respectivdy  to  be  Assessed,  to  be  nominated  by  such   — - 
lespeetive  alderman,  deputy,  common  conncihnen,  and  church- 
wardenSy  or  any  five  of  liieni)  whereof  the  alderman  or  his  deputy 
to  be  one,  should,  in  the  manner  therein  directed,  assemble  and 
meet  together;  and  that  they,  or  the  major  part  of  them  so  assem- 
bled, should  propordonably  assess  upon  all  houses,  shops,  Ware-  , 
hoinpes  and  cellars^  wharfs,  kejrs,  cranes,  Waterhouses,  (which  water- 
housea  should  pay  in  their  respective  parishes  where  they  stood, 
And  not  elsewfaere)  and  tofts  of  ground  (remaining  unbuilt)  and  all 
oUier  hereditaments  whatsoever  (except  parsonage  and  vicarage 
liottsea)  the  iprfiole  respective  sum  by  that  act  appointed,  or  so  much 
of  it  as  was  more  than  what  each  impropriator  was  by  that  act  en« 
joined  respectively  to  allow,  in  the  most  equal  way  that  the  said 
aHeaaois,  according  to  the  best  of  their  judgements,  could  make  it ; 
sknd  aiich  regulations  were  made  for  eating  the  purposes  of  the 
said  act  as  herein  are  mentioned :  and  it  was  amongst  other  things 
flirther  ^iacted,  that  for  the  sureir  and  better  payment  of  the  said 
respecdve  sums  of  money  so  to  be  assessed  and  taxed  towards  the' 
raising  of  the  said  maintenance  of  the  respective  parsons,  vicars, 
and  carates  of  the  said  respective  par&dies  as  aforesaid,  all  and 
every  such  respective  sum  and  sums  of  money  so  to  be  assessed 
and  tnxed  as  aforesaid,  towards  the  raising  of  the  said  maintenance 
of  Ao  said  respebdre  parsons,  vicars,  tod  cufate^  of  the  said  re- 
spective parishes,  should  be  paid  to  die  said  respective  parsons, 
vicars,  and  curates,  and  their  successors  respectively,  at  the  four 
usual  feasts,  (that  is  to  say,)  at  the  annunciation  of  the  blessed 
virgin  Mary^  the   nativity  of  St  John  the  Bapti^^  the  feast  of 
St  Michael  the  Archangel,  and  the  nadvity  of  Out  blessed  Saviour,- 
or  nuthin  fourteen  days  after  each  of  the  said  feasts,  by  equal  pay- 
ments :  and  in  any  parish  or  parishes  where  any  inipfopriations 
wereki  it  was  enacted,  that  aU  and  every  die  knprOpriator  6t  impi^ 
piktora  of  Mlj  of  die  said  parishes,  should  pay  and  allow  what 
really  and  bondjide  they  had  used  tod  ought  fO  pay  and  satii^  to 
the  reiqii^etti^  incnmb^i  of  such  respective  pibrish,  kt  toy  time 
beford  the  said  late  fire,  and  that  the  same  should  be  esteemed  tod 
computed  as  part  of  the  maintentoce  of  such  incumbent,  notwith- 
standiug  that  act  ot  any  clattise  or  matter  or  thing  therein  Contain- 
ed: and'  tirhereas,  iiince  the  passing  of  the  said  recited  act  the 
reetory  of  the  aforesaid  parish  of  St.  Cfiristopher  hath,  by  an  act 
passed  in  the  twenty-first  year  of  the  reign  of  his  present  majesty, 
been  mlited  to  the  Rectory  of  the  aforesaid  parish  of  St  Margaret 
Lothbmy^  and  thete  id  now  but  one  incumbent  of  the  sfud  united! 
neetoMetf  t  andf  Hrh^feas  the  sdd  recited  act  hath  fidled  in  providing 
a  pn^r  maiihtMflnce  Ibf  the  parsons,  vicars,  atid  curates  iii  the 
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1804.      said  parishes,  inasmuch  as  the  respective  incomes  being  by  the  said 

"^ act  fixed  at  very  low  rates,  the  same  are,  by  the  decreased  value  of 

money,  the  enhanced  price  of  all  the  necessaries  of  life,  and  by 
various  other  circumstances  peculiarly  attached  to  the  incumbents 
of  the  city  of  London^  become  greatly  insufficient  for  the  due  sup- 
port of  their  situation  and  character ;  it  hath  been  therefore  deem- 
ed expedient  for  their  relief  to  make  such  alterations  in  the  said  in 
part  recited  act  as  are  hereinafter  expressed  and  contained ;  be  it 
therefore  enacted,  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
Forincreai-  authority  of  the  same,  that  instead  of  the  annual  tythes  of  all  and 
"^^^^   every  parish  and  parishes  within  the  city  of  London  and  the  liber- 
oftfaepa^     ties  thereof,  whose  churches  were  demolished  or  in  part  consumed 
£^  d^   by  the  fire  mentioned  in  the  said  recited  act,  the  annual  certain 
of  London,  tythes  or  sums  of  money  in  lieu  of  tythes,  of  and  for  the  parish  and 
parishes  within  the  said  city  and  liberties  hereinafter  enumerated, 
shall,  from  and  after  the  twenty-ninth  day  df  September^  one  thou- 
sand eight  hundred  and  four,  be  as  follows ;  (that  is  to  say), 

#  ■  • 

1.  Of  the  parish  of  Alhattows  Lombard  Stred^  two  hundred 

pounds ; 

2.  Of  St.  Bartholomew  Exchange^  two  hundred  pounds ; 
S.  Of  St.  Bridget^  alias  Brides^  two  hundred  pounds ; 

4.  Of  St  Bennet  Fini^  two  hundred  pounds ; 

5.  Of  St.  Michael  Crooked  Lane^  two  hundred  pounds ; 

6.  Of  St.  Dionii  Back  Churchy  two  hundred  pounds ; 

7.  Of  St.  Dunsian  in  the  East^  three  hundred  and  thirty-three 
pounds  six  shillings  and  eight-pence ; 

8.  OiSLjames  GarUck  Hythe^  two  hundred  pounds; 

9.  Of  St.  Michael  Comhill^  two  hundred  aiid  thirty-three  poands 
six  shillings  and  eight-pence ; 

10.  Of  Su  Michael  BassishaWf  two  hundred  and  twenty  pounds 
eighteen  shillings  and  four-pence; 

11.  Of  St  Mary  Aldermanbury^  two  hundred  and  fifty  pounds ; 

12.  0(  SL  Martin  LudgaiCf  two  hundred  and  sixty-six  pounds 
thirteen  shillings  and  four-^>ence ; 

IS.  Oi St  Peter  Comhill,  two  hundred  pounds ; 

14.  Of  SuStephen  Coleman  Street^  two  hundred  pounds ; 

15.  Ot  SuSepulchrcj  three  hundred  and  thir^-three  pounds  six 
shillings  and  eight-pence ; 

16.  Of  AthattofODS  Bread  Street  amd  St.  John  Evangdistj  two  hun- 
dred and  thirty-three  pounds  six  shillings  and  eight-pence. 

17.  (XAlhallam  the  Great  and  Alhallows  theLess,  three  hundred 
and  thir^-three  pounds  six  shillings  and  eight-pence; 
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IS.  (XSU  Albans  Wood  Street  and  St  (Haves  Siloer  Streetj  two      1804. 
haiidred  and  eigh^-three  pounds  six  shillings  and  eight-pence ;  

19.  Of  St  ^im  and  Agnes  Mid  St  John  Zacharyj  two  hundred 
and  thirty-three  pounds  six  shillings  and  eight-pence; 

SO*  Of  St  Augustin  and  St  Faiihj  two  hundred  and  eighty-six 
pounds  thirteen  shillings  and  four-pence ; 

21.  Of  St  Andrem  Wardrobe  and  St.  Anne  Blad^arsj  two  hun- 
dred Mid  thirty-three  pounds  six  shillings  and  eight-pence ; 

S2«  Of  St  AnthoUn  and  St  John  Baptist^  two  hundred  pounds; 

23.  Of  St  Bennet  Grace  Church  and  St  Leonard  East  Cheap^ 
two  hundred  and  thirty-three  pounds  six  shillings  and  eight^pence ; 

24.  Of  St  Bennet  PanFs  Wharf  md  St  Peter  PaUes  Wharf,  two 
handled  pounds ; 

25.  Oi  Christ  Church  KoASi.  Leonard  Foster  Lane^^ixt^ 
and  thirty-three  pounds  six  shillings  and  eight-pence; 

26.  Of  St  Eibnund  the  King  and  St  Nicholas  Aeons,  three  hun- 
dred pounds; 

27.  Of  St  George  Botolph  Lane,  and  St  Botclph  BUUng^ate, 
three  hundred  pounds ; 

28.  Of  St  Lawrence  Jewry  and  St  Magdalen  Milk  Street,  two 
hundred  pounds ; 

29.  Of  St  Margaret  LoMnay  and  St  Christopher,  three  hundred 
and  sixty-six  pounds  thirteen  shillings  and  four-pence ; 

SO.  Of  St.  Magnus  and  St  Margaret  New  Fish  Street,  two  hun- 
dred and  eighty-three  pounds  six  shillings  and  eight-pence ; 

31.  Of  St  Michael  Royal  and  St  Martin  Vintry,  two  hundred 
and  thirty-three  pounds  six  shillings  and  eight-pence ; 

32.  0£  SL  Matthew  Fridinf  Street  and  St.  Peter  Cheap,  two  hun- 
dred and  fiAy  pounds ; 

33.  Of  St  Margaret  Pattons  and  St  Gabriel  Fen  Church,  two    . 
hundred  pounds ; 

34.  Of  St  Mary  at  Hill  and  St.  Andrem  Hubbard,  three  hun- 
dred and  thirty-three  pounds  six  shillings  and  eight^penee; 

35.  Of  St  Mary  WoobuAh  and  St  Mary  Woolchurch,^  two  hun- 
dred and  sixty-six  pounds  thirteen  shillings*  and  four-pence ; 

36.  Of  St  Clement  Eastcheap  and  St  Martin  Orgars,  two  hun- 
dred and  thirty-three  pounds  six  shillings  and  e^ht-pence; 

37.  Of  St  Mary  Abchurch  and  St  Lanorence  Pountney,  two  hun- 
dred pounds; 

38.  Of  St  Mary  Aldermary  and  St  Thomas  jfyostles,  two  hun- 
dred and  fifty  pounds; 

.39.  Of  St  Mary  le  Bam,  St  Pancras  Saper  Lane,  and  Alhalloas 
Homey  lane,  three  hundred  and  thirty-three  pounds  six  shillings  and 
oghl-pence; 
Vol.  I.  G 
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40.  Of  St.  Mildred  PouUry  and  St  Mary  Colechurch^  two  hun- 
dred and  eighty-three  pounds  six  shillings  and  eight^pence; 

41.  Of  St.  Michael  Wood  Street  and  St.  Maty  Staining^  two  hun- 
dred pounds ; 

42.  Of  St.  Mildred  Bread  Street  and  St  Margaret  MoseSf  two 
hundred  and  sixteen  pounds  thirteai  shillings  and  fourwpence; 

43.  St  Michael  Queenhithe  and  Trinity^  two  hundred  and  sixty- 
six  pounds  thirteen  shillings  and  four-pence ; 

44.  Of  St  Magdalen  Old  Fish  Street  and  St.  Gr^ory^  two  hun- 
dred pounds ; 

45.  Of  St.  Mary  Somerset  and  St  Mary  MomUhaw,  two  hundred 
pounds ; . 

46.  Of  St  Nicholas  Coleabby  and  St.  Nicholas  OlaveSf  two  hun^ 
dred  and  sixte^i  pounds  thirteen  shilKngs  and  four-pence; 

47.  Of  St.  Olave  Jewry  and  St  Maartin  Ironmonger  Lane^  two 
hundred  pounds ; 

48.  Of  St  Stephen  WaJbrook  and  St  Bennet  Sheerbegy  two  hun^ 
dred  pounds ; 

49.  Of  St  Swithin  and  St.  Maty  Bothaw^  two  hundred  and 
thirty-three  pounds  six  shillings  and  eight^pence ; 

50.  Of  St.  Vedast  alias  Fosters  and  St.  Michael  Qjuemf  two  hun- 
dred and  sixty-six  pounds  thirteen  shillings  and  four-pence. 

II.  And  be  it  further  oiacted,  that  the  said  respective  sums  of 
money  to  be  paid  in  lieu  of  ty  thee  widiin  the  said  respective  parishes^ 
shall  be  and  continue  to  be  esteemed,  deemed,  and  taken,  to  all 
intents  and  purposes,  to  be  the  respective^ertain  annual  maintenance 
(over  and  above  glebes  and  perquisites,  gifts  and  bequests,  to  the 
respective  parson,  vicar,  and  curate  of  any  parish  for  the  time  be* 
ing,  or  to  his  or  their  respective  successors,  or  to  other  persons  for 
his  or  their  use)  of  the  said  respective  parsons,  vicars,  and  curates, 
legally  instituted,  inducted,  and  admitted  into  the  respective  pa- 
rishes aforesaid. 

III.  And,  in  order  that  the  said  several  sums  of  money  in  lieu 
of  tythes  may  be  more  equally  assessed  upon  the  several  houses^ 
buildings,  and  all  other  hereditaments  whatsoever,  within  all  the 
said  parishes,  be  it  further  enacted,  that  the  alderman  or  aldermen 
of  such  respective  ward  or  wards,  within  the  said  city,  wherein  any 
of  the  said  parishes  respectively  lie,  and  his  or  their  deputy  or  de« 
puties,  and  the  common  councilmen  of  such  respective  ward  or 
wards  with  the  churchwardens  or  churchwarden,  if  there  should  be 
only  one,  and  any  one  or  more  of  the  parishioners  of  the  respective 
parish  wherein  the  maintenance  aforesaid  is  respectively  to  be  as* 
sessed,  to  be  nominated  by  such  alderman  or  aldermen,  dqiuty  or 
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dqNlti^i^  odmikioii  councilmen  and  churchwardens  or  churchwarden,  1 804. 
or  any  five  or  more  of  them^  whereof  the  alderman  or  aldermen,  or  —- — 
hia  or  their  deputy  or  dqmties,  to  be  one  or  two,  shall  at  some 
convenient  and  8easond;>Ie  time  before  the  thirty-first  day  of  Jviy 
VttsX  after  the  passing  of  this  act,  assemble  and  meet  together  in 
some  convenient  place,  within  every  of  the  respective  parishes, 
whereia  the  mauHananoe  aforesaid  is  to  be  assessed,  and  the  said 
alderman  or  aldermen,  deputy  or  deputies,  common  councihnen, 
and  churchwardens  or  churchwarden,  and  parishioner  or  parish- 
ioners, to  be  nominated  as  aforesaid,  or  the  major  part  of  them  so 
assemUed,  shall  prc^KMrtionably  assess  upon  all  houses^  sh(^s, 
warehouses,  and  cdlarti,  wharfs,  keys,  cranes^  waterhouses  (which 
waterhooses  shall  pay  in  the  respective  parishes  where  they  stand, 
and  not  elsewhere),  and  tofts  of  ground  remaining  unbuilt,  and  all 
ether  hereditaments  whatsoever,  (excq)t  parsonage  and  vicarage 
houses),  the  whole  respective  sum.  by  this  act  appointed^  or.  so  much 
of  it  as  shall  exceed  what  each  impropriator  is  herein-after  by  this 
act  enjoined  respectively  to  allow  in  the  most  equal  way  that  the 
said  assessors,  according  to  the  best  of  tlieir  judgement,  can  make 
it;  which  said  assessments  shall  be  made  and  finished  before  the 
twen^first  day  of  August  then  next  ensuing, 

lY.  And  be  it  further  enacted,  that  if  any  doubt  or  variance  Appeal  to 
shall  happen  to  arise  about  any  sum  so  assessed  as  aforesaid,  or  if  ^y^r  ^d 
any  panshioDer  or  parishioners,  or  owner  or  owners  of  any  house  court  of  ai^ 
or  oAer  hereditaments  hereby  directed  to  be  assessed  within  any  of  ^^^^^^ 
the  said  parishes,  shall  find  himself   herself,  or  themselves  ag*  scssmentiK 
grieved  by  the  assessing  of  any  sum  or  sums  of  money,  in  manner 
and  fi>rm  aforesaid,  then  upon  complaint  made  by  the  party  or  par 
ties  aggrieved,  to  the  lord  mayor  and  court  of  aldermen  of  the  said 
city,  within  fourteen  days  after  notice  given  to  the  party  or  parties 
of  such  assessment  made,  the  said  lord  mayor  and  court  of  alder- 
mea  summoning  as  well  the  party  or  parties  aggrieved,  as  the  al- 
derman or  aldermen,  or  deputy  or  d^uties,  common  councihnen, 
churchwardens  or  churchwarden,  and  Such  others  as  shall  make 
the  siud  assessment^  or  the  survives  of  them,  shall  hear  and  de- 
tenmae  the  same,  in  a  summaiy  way,  and  the  judgement  by  them 
givod  shall  be  final  and  without  appeal;  and  if  no  such  parishioner 
or  parishioners  shall  be  nominated  in  the  manner  and  for  the  pur- 
pose aforesaid,  or  being  so  noiounated,  if  the  said  alderman  or  al- 
dermen, deputy  or  deputies,  common  counoilmen,  churchwardens 
or  churchwarden,  and  parishioner  or  parishioners  so  appointed, 
shdU  after  summtms  and  request  made  in  that  behalf  unto  them  by 
the  lord  mayor  and  court  of  aldermen,  or  the  incumbent  or  incum- 
bcBtaof  any  of  the  said  respective  parishes,  refuse  or  neglect  to 
meet  and  mal^e  su^h  assessments  as  aforesak^  then:  and  ia  either  of 
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1804.     such  cases  it  shall  and  may  be  lawful  to  and  for  the  lord  mayor 
""""""^    and  court  of  aldermen  of  the  said  ci^,  and  they  are  hereby  re- 
quired on  ^plication  of  the  incumbent  or  incumbents  of  the  said 
respective  parishes,  to  authoriae  and  appoint  any  other  person  or 
•    persons  to  make  such  assessment  or  assessments  for  the  purposes 
aforesaid. 

V.  And  be  it  further  enacted,  that  if  in  all  or  any  of  the  afore- 


bTdtmd^  said  parishes  it  shall  appear  necessary  to  the  parishioners  spedaUy 
cVery  7  convened  by  the  dmrdiwardens  or  churchnrarden  for  the  puipote, 
and  assembled  in  vestry,  at  the  end  of  seven  years  from  the  time  of 
passing  this  act,  and  so  from  time  to  time  at  the  eaqpiration  of 
every  seven  years,  afterwards  to  review  and  alter  the  respective  assess- 
ments to  be  made  in  pursuance  of  thb  act,  and  to  make  in  all  or 
any  of  the  said  parishes,  a  new  assessment  and  rate,  or  assessments 
and  rates,  in  lieu  of  the  then  preceding  assessments  for  the  purpose 
of  raising  the  sum  and  sums  of  money  by  this  act  directed  to  be 
raised  and  paid  as  aforesaid,  then  that  the  alderman  or  aldermen 
of  the  respective  vrard  w  wards  within  the  said  ei^,  wherein  such 
parish  or  parishes  shall  respectively  lie,  and  his  or  their  deputy  or 
deputies,  and  the  common  ooandlmen'  of  such  respective  ward  or 
wards,  with  the  churchwardens  or  churchwarden,  and  one  or 
more  of  the  parishioners  of  the  respective  parish  wherein  such  as- 
sessment shall  appear  necessary  (which  parishioner  or  parishioners 
shall  be  nominated  as  before  directed),  shall  in  like  manner. as 
herein-before  is  mentioned,  assemble  and  meet  together  within 
fourteen  days  after  such  nominati(ni,  and  they  or  the  major  part  of 
them  so  assembled,  shall  then  and  there  proportionaUy  assess  and 
rate  upon  the  respective  houses  and  other  hereditamaits  hereby 
directed  to  be  assessed,  the  respective  sums  by  this  act  directed  to 
be  raised  and  paid  as  herein-before  is  mentioned,  and  that  every 
such  new  assessment  and  rate  shall  be  liable  to  the  like  i^peals  as 
aforesaid,  and  shall  be  collected,  levied,  and  paid  in  like  manner 
as  the  first  assessment  or  rate  mentioned  in  this  act  may  or  ought 
to  be  collected,  levied,  and  paid, 
ci^ ^obe  ^^*  ^°^  "^  ^^  further  enacted,  that  the  said  assessors  within 
nM^  and    fourteen  days  after  any  assessment  shall  have  been  made*  and  the 

directed  *  tf  ' 

when  to  be  respective  appeals  (if  any  be)  determinec^  shall  make  four  trans>- 
<^P<>*><^  cripts  thereof  in  writing,  containing  the  respective  sums  to  be  pay- 
able or  ^pointed  to  be  paid  out  of  all  and  every  the  premises 
assessable  within  such  respective  parish,  and  subscribe  the  same 
with  their  respective  names,  and  that  within  twenty  days  afVer  such 
^  subscription  as  aforesaid,  one  of  the  said  transcripts  shall  be  sent 
to  the  lord  mayor  of  the  city  oHIjmdMt^  and  deposited,  in  the  town 
clerk's  office  of  the  said  city,  and  there  kept  and  preserved  amcm^ 
the  records  of  the  said  city,  for  a  perp^ual  memorial  thereof; 
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another  of  the  said  transcripts  shall  be  deposited  in  the  registry  of  16(H. 
the  consistory  court  of  the  lord  bishop  of  London^  to  be  kept  and 
preaerved  as  aforesaid ;  another  of  the  said  transcripts  shall  remain 
and  be  kept  in  the  vestry  of  such  respective  parbh,  for  a  perpetual 
memorial  as  before  mentioned ;  and  the  remaining  transcript  shall 
be  delivered  within  three  days  after  such  subscription  to  the  incum- 
bent of  such  respective  parish,  and  the  said  assessments  shall  con- 
tinue in  force  and  be  ac^ed  upon  until  any  new  assessment  shall  be 
made  in  pursuance  of  this  act* 

VII.  And,  for  the  further  and  better  payment  of  the  said  re-  Fixing  the 
spective  sums  of  monejr  so  to  be  assessed  or  taxed,  towards  raising  ^"®  ^^^  . 
the  maintenance  of  the -said  respective  parsons,  vicars,  and  curates  sums  as- 
of  the  said  respective  parishes  as  aforesaid ;  be  it  further  enacted,  "^""^ 
diat  all  and  every  such  respective  «um  and  sums  of  money  so  to  be 
asaesaed  jmd  taxed  as  aforesaid  towards  the  laising  of  the  said 
maintenance,  shall  be  payable  to  the  said  respective  parsons,  vicars, 
and  curates  of  the  said  respective  parishes,  and  their  successors 
respectively  or  their  agents,  receivers,  or  collectors,  on  the  follow- 
ing days  in  every  year,  that  is  to  say,  the  twenty-fifth  day  oi  De^ 
cembeTy  the  twenty-fifth  day  of  March^  the  twenty-fourth  day  of 
Jime,  and  the  twenty-mnth  day  ofSeptember^  or  within  thirty  days 
after  each  of  the  said  days,  by  equal  payments  free  and  clear  of  all 
manner  of  taxes,  assessments,  and  deductions  whatsoever,  affecting 
the  said  respective  sums  of  money. 

YIII.  And  whereas  in  certain  of  the  parishes  herein-before  Impropri*. 
named  there  are  impropriatbns ;  and  the  impropriators  were,  as  J^^tow 
heran-before  is  mentioned  by  the  said  recited  act,  directed  to  pav  ^^  ^^ 
and  allow  what  really  and  bondjide  they  had  used  and  ought  to  j^,,^^ 
have  paid  and  satisfied  to  the  respective  incumbents  of  the  said  pa-  to  pay. 
rishes  before  the  said  fire,  which  said  payments  were  to  be  esteemed 
and  computed  as  part  of  the  maintenance  of  such  incumbents ;  be 
it  therefore  further  enacted,    that  iA  the  parishes  of  St  Bridget 
otherwise   St.  Brides,    St.  Bennet  Fink^    St  Mary  Jldermanbury^ 
SLSiephen   Coleman  Street^  AlhdUam  the  Less^    Christ  Churchy 
St.  Lafmrence  Jemry^    St  Lcmrence  Pountneyj    and  St  Mary  Cole 
Churchy  the  impropriators  shall  continue  to  allow  and  pay  to  the 
respective  incumbents  of  the  same  parishes  what  they  have  been 
accustomed  to  allow  and  pay  before  and  since  the  passing  of  the 
said  recited  act  of  the  twenty-second  and  twenty-third  years  of  the 
reign  of  king  Charles  the  second,  which  said  sums  shall  be  paid  to 
the  inpumbents  of  the  same  respective  parishes,  in  part  of  the  respec* 
tive  sums  herein-before  appointed  to  be  the  certain  annual  mainte- 
nance of  the  same  respective  incumbents. 

IX.  And  whereas  two-third  parts  of  the  impropriate  tythes  of  Directing 
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part  of  the 
impropriate 
tythes  he  is 
^milled  ta 


1804.  parishioners  of  that  parish;  and  the  vicar  of  the  said  parish  is 
chre*s  to  re-  ^^^^wed  with  the  remaining  third  part  of  the  said  impropriate 
ccive  the  tvthes ;  be  it  therefore  further  enacted,  that  the  said  vicar  shall. 
directed*!)/  ^^^™  ^"^  ^^^  ^®  twenty-nbth  day  of  September  one  thousand 
this  act,  in-  eight  hundred  and  four,  receive  the  fall  sum  directed  by  this  act 
one  tt^rd  ^  ^^  P^^^  ^™^  ^^^  ^^^  maintenance,  in  lieu  of  the  third  part  of  the 
said  impropriate  tythes  to  which  by  virtue  of  his  endowment  he  is 
entitled  from  the  several  inhabitants,  of  or  from  or  out  of^  or  for,  or 
in  respect  of  the  several  houses,  tenements,  and  other  hereditaments 
situated  within  that  part  of  the  said  parish  of  St.  S^pufe^r^  which  lies 
within  the  liberties  of  the  city  oiLondon,  but  exclusive  of  and  over 
and  above  the  third  part  of  the  tythes  to  which  he  is  entitled,  from 
the  inhabitants  of,  or  from,  or  out  oi^  or  for  or  in  respect  of  the 
several  houses,  tenements,  or  other  hereditaments  situate  within 
that  part  of  the  said  parish  which  lies  within  the  county  of  Middle- 
sex; and  that,  from  and  after  the  said  twenty-ninth  day  of  September 
one  thousand  eight  htmdred  and  four,  the  said  third  part  of  the 
said  impropriate  tythes,  due  from  the  inhabitants  of  or  from,  or  out 
of,  or  in  respect  of  the  several  houses,  tenements^  or  other  here- 
ditaments  situate  within  that  part  of  the  said  parish  of  St.  Sepulchre 
which  lies  within  the  said  liberties  of  the  city  of  London^  shall  cease 
fmd  determine,  and  be  no  longer  paid  or  payable. 

X*  And  whereas  in  several  of  the  aforesaid  parishes  divers  houses 
and  other  buildings  have  been  taken  down,  for  the  improvement  of 
the  city  of  London,  by  order  of  the  lord  mayor,  aldermen,  and  com- 
mon council  of  the  said  city,  or  have  been  taken  down  or  altered  by 
other  corporate  bodies  or  publick  companies  or  persons  for  other 
purposes;   and  as  a  compensation   in  respect  thereof^    certain 
yearly  sums  have  been  regularly  paid  by  the  chamber  of  the  said 
city,  or  by  such  corporate  bodies  or  pubUck  companies,  or  persons, 
to  the  incumbents  of  tlie  parishes  wherein  the  houses  and  buildings 
so  taken  down  were  respectively  situate,  which  yearly  sums  are 
equal  to  the  yearly  sums  paid  under  the  before  recited  act,  to  the 
said  incumbents,  in  respect  of  the  said  houses  and  other  buildings 
so  taken  down ;  and  it  may  happen  that  other  houses  and  buildings 
may  be  hereafter  taken  down  or  altered  for  similar  purposes ;  be 
it  therefore  further  enacted,  that  the  several  yearly  sums  of  money, 
which  such  incumbents  respectively  have  been  accustomed,  or  are 
or  may  be  aititled  to  receive'from  the  chamber  otlxmdon,  or  from 
any  other  corporate  body  or  bodies,  company  or  companies,  or 
from  any  perscm  or  persons  whomsoever,    in  respect  of  the  said 
V  houses  and  other  buildings  so  taken  down,  shall  respectively  be  and 
continue  to  be  paid  and  payable  to  the  said  incumbents  respectively* 
and  their  respective  successors,  in  aid  and  as  part  of  the  several'sums 
hertm-beforc  authorized  to  be  raised  by  assessments,  for  the  benefit 
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of  the  said  incumbenU  respectively,  but  so  nevertheless  as  not  to  ex-      1 804. 

cnerate  any  dwelling-house,  shop,  warehouse^  or  other  building,  in    ^ 

the  occupation  of  any  private  person  or  persons,  from  the  pay- 
ment of  the  sum  or  turns  for  tythes  or  in  lieu  of  tythes  to  be  asses- 
sed by  virtue  of  this  act;  but  that  the  said  sum  or  sums  so  to  be 
assesaaed  and  paid  for  or  in  respect  of  any  such  dwelling-house, 
shop,  warehouse,  or  other  building,  shall  be  received  and  taken  by 
the  incmsdielit  of  any  parish  in  which  the  same  shall  be  situate,  in 
part  of  the  sum  or  sums  by  this  act  authorised  to  be  raised  for  the 
benefit  of  such  respective  incumbent, 

XI.  And  be  it  further  enacted,  that  if  any  of  the  inhabitants  in  Directing 
any  of  the  respective  parishes  aforesaid  shall  refuse  or  neglect  to  pay  ^^^^{"^ 
to  the  respective  incumbents  of  any  of  the  said  resplctive  parishes  recovered  in 
any  sum  or  sums  of  money  to  him  or  them  respectively  payable,  ^^°  f^~ 
or  appointed  to  be  paid  by  virtue  of  this  act,  or  any  part  thereof  ment. 
contrary  to  the  true  intent  and  meaning  of  this  act,  (being  lawfully 
demanded  by  the  said  respective  ilucumbents,  Or  their  agents  or 
recdvars,  or  collectors  either  in  person  or  by  writing  left  at  the 

houae  or  hoiuses,  wharf,  quay,  crane,  cellar,  or  other  premises  out 
of  which  the  same  is  payable)  that  then  it  shall  be  lawful  for  the 
•lord  mayor,  or  any  other  magistrate  of  the  city  of  Jjondan  for  the 
time  being,  upon  oath  tp  be  made  before  him  of  such  refusal  or 
n^lect,  to  give  and  grant  warrants  for  the  officer  or  person  ap- 
pointed to  collect  the  same,  with  the  assistance  of  a  constable,  in  the 
day-time,  to  levy  the  same  sums  of  money  so  due  and  in  arrear  and 
unpaid,  by  distress  and  sale  of  the  goods  and  chattels  of  the  party 
<Nr  parties  so  refusing  or  n^lecting  to  pay,  or  the  goods  and  chattels 
of  the  occupier  or  occupiers  for  the  time  being,  of  the  tenements  or 
hereditaments  in  respect  whereof  such  arrears  shall  be  due  or  owing, 
restoring  to  the  owner  or  owners  the  overplus  of  such  goods,  or  the 
overplus  of  the  monies  produced  by  such  sale,  over  and  above 
the  said  arrears  of  the  said  monies  so  due  and  unpaid,  and  the 
reascmable  charges  of  making  such  distress,  which  he  is  to  deduct 
out  of  the  monies  rabed  by  sale  of  such  goods. 

XII.  Provided  always  nevertheless,  and  it  is  hereby  further  Proirisonmt 
enacted  and  declared,  that  notwithstanding  any  thing  herein-before  J^^^™* 
contained,  in  case,  and  when  and  so  often  as  all  or  any  of  the  re-  siiaiibepaid 
qpective  annual  maintenances  or  sums  by  this  act  appointed  to  be  ^^i^^^. 
raised  and  paid  or  so  much  of  them  respectively,  or  of  any  of  them,  tioned,  thej 
as  shall  exceed  what  the  respective  impropriators  before  mentioned  raisedas 
are  by  this  act  enjoined  respectively  to  allow,  shall  respectively  be  ^^^^  ^^' 
assessed  and  raised,  by  the  ways  and  means  and  in  the  manner 
herdn-after  authorized  and  directed,  and  paid  to  the  said  respective 
incumbents,  or  their  respective  agents  or  collectors,  or  receivers, 

within  thirty  days  next  after  tlie  several  quarterly  days  berein- 

O  4- 
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1 804*.     before  appointed  for  the  payment  thereoj^  without  any  deductum  or 

"    abatement  whatsoever,  then  and  in  every  such  case  from  time  to 

tim^  6uch  of  the  same  respective  annual  maintenances  or  sums^  or 
such  part  or  parts  thereof  respectively  aa  shall  be  so  paidi  shall  not 
be  raised  or  paid  as  herein-before  is  directed,  but  by  the  ways  and 
means  and  in  the  manner  herein^after  authorized  and  appointed  in 
that  bdialf. 
Poweribr  XIIL  And  be  it  further  enacted,  diat  it  shall  be  lawful  for  the 
dttOMf&c^to  churchwardens  or  churchwarden  (if  but  one)  of  the  respective  par 
make^rewiy  rishes  whereiu  the  maintenances  aforesaid,  are  respectively  to  be 
988e98mep^  assessed,  and  to  and  for  any  one  or  more  of  the  paridiiionersy  to  be 
yearly  appointed  in  vestry  by  the  inhabitants  of  such  reapective 
parishes  (the  first  of  such  vestries  in  each  parish  to  be  summoned 
by  the  said  respective  churchwardens  or  churchwarden,  and  held 
within  twenty-one  days  next  afkar  the  passing  of  this  act)  to  as* 
semUe  and  meet  together  yearly  and  every  year  at  some  convenient 
and  seasonable  tkne  before  the  thirty-first  day  of  Jufy  next  afier 
such  appointment,  in  some  convenient  place  within  every  of  the 
respective  parishes  wherein  the  maintenances  aforesaid  are  to  be 
assessed;  and  the  said  churchwardens  or  churchwarden,  and  the 
parishioner  or  parishioners  to  be  appointed  as  aforesaid,  or  the 
major  part  of  them  so  assembled  in  and  for  each  respective  parish, 
are  hereby  authorized  and  empowered  yearly  before  the  twen^- 
first  day  ofAugusl  in  every  year,  by  an  equal  rate  upon  all  houses, 
ehops,  warehouses,  cellars,  wharfi,  quays,  cranes,  waterfaouses 
(each  watarhouse  to  be  paid  for  in  the  parish  where  it  stands  only) 
tofis  of  ground,  remaining  unbuilt,  or  other  hereditament  or  here- 
ditaments whatsoever  (exoq)t  parsonage  and  vicarage  houses) 
within  such  respective  parish,  to  assess  the  whole  of  the  respective 
sum  by  this  act  appointed  to  be  paid  in  lieu  of  tythes  within  such 
respective  parish,  for  or  towards  sudi  maintenance  as  aforesaid,  or 
so  much  of  it  as  shall  exceed  what  the  respective  impropriators  (if 
any)  are  herein-before  by  this  act  enjoined  respectively  to  allow, 
together  with  the  charges  of  making  such  respective  rate  or  assess- 
ment, and  cdlecting  the  money  so  assessed,  and  all  other  incidental 
charges  relating  thereto,  the  same  to  be  payable  and  paid  quar- 
terly on  the  several  days  first  herein-b^ore  appointed  for  the  pay- 
ment of  the  said  maintenance;  and  the  said  churchwardens  or 
churchwarden,  and  parishioner  or  parishicmers,  to  be  yearly  ap- 
pointed as  aforesaid,  or  the  major  part  of  them  so  assembled  in 
cuid  for  each  respective  parish,  shall  and  they  are  hereby  fbrther 
authorized  to  collect  and  receive  the  sums  so  by  them  to  be  as- 
sessed, as  and  when  the  same  shell  become  due,  and  with  or  out 
of  the  same  or  otherwise  to  pay  imd  discharge  the  respective  main* 
tenance  fi>r  and  in  respect  whereof  the  same  shall  have  beeH 
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anened  respectiTely,  within  diirty  days  next  after  each  quarterly      1804. 

day  of  payment  first  herein-befere  ^ipointed  for  the  payment  of  

sttdi  maintenance  without  any  deduction  or  abatement  whatsoever, 
and  thereupon  also  to  retain,  pqr,  and  discharge  all  such  incidental 
chtfges  and  ezpences  as  aforaaid. 

XIV*  And  be  it  further  enacted,  that  in  case  any  person  or  per-^  Pown  of 
sons  shall  think  himsd^  herself  or  themsdves  aggrieved  by  any  1^^  the 
rate  or  assessment  to  be  made  as  last  aforesaid,  it  shall  be  lawful  ^  >n^- 
for  him,  her,  or  them  respectivdy,  to  appeal  to  the  court  ofmayor  imnnitmiL 
and  aldermen  of  the  said  city,  whose  decision  shall  be  final  and 
condnsive :  provided  always,  that  notice  of  such  i^peal  shall  be 
left  in  writing  at  the  office  of  the  town  clerk  of  the  said  dly,  and 
also  at  the  house  of  the  churchwarden  or  of  the  vestry  derk  of 
the  respective  parish  for  which  the  assessment  complained  of  shall 
be  made^  within  ten  days  next  afler  the  sum  so  rated  and  assessed 
shall  be  demanded,  and  such  appeal  shall  be  made  to  the  next 
coiut  <^  mayor  and  aldermen  of  the  said  dty,  after  such  notice 
dudl  be  so  left  as  aforesaid. 

XV.  And  be  it  further  enacted,  that  if  the  owner  or  owners,  or  Power  for 
occupier  of  any  house  or  other  hereditament  which  shall  be  rated  [bTiiwms^ 
and  assessed  by  virtue  or  in  pursuance  of  this  act,  by  the  ways  and  ■wcMcd  by 
means,  and  in  the  manner  last  herd)y  authorized  and  directed,  ww«ie^!^ 
shall  refuse  or  n^ect  by  the  space  of  fourteen  days  next  afier  his,  ^^' 
her,  or  their  respective  rate  or  rates,  assessment  or  assessments 
shall  be  due,  and  shall  be  demanded  by  the  churchwardens  or 
churchwarden,  and  parishioner  or  parishioners  to  whom  the  same 
oughtto  be  paid  (such  demand  being  left  in  writing  at  the  hous^ 
shop,  warehouse,  cdlar,  wharf^  qmiy*  crane^  waterhouse,  tofi,  or 
other  hereditaments  or  pronises  possessed,  rented  or  occupied  by 
him,  her,  or  them,  so  rated,  and  assessed)  to  pay  sudi  rate  or  rates, 
assessment  or  assessments,  so  demanded  as  aforesaid,  unless  notice 
of  appeal  shall  have  been  left  as  last  before  mentioned;  or  if  any 
sudi  notice  be  lefl,  and  if  sudi  appeal  shall  not  be  made  accord- 
ingly, to  the  next  court  of  mayor  and  aldermen  as  aforesaid,  then 
and  in  every  such  case  it  shall  be  lawful  for  such  churchwardens 
or  churchwarden,  and  parishioner  or  parishioners,  every  or  any  of 
them,  having  a  warrant  or  warrants  under  the  hand  and  seal  of 
the  lord  mayor,  or  any  other  magistrate  of  the  said  dty,  (which 
warrant  or  warrants  the  said  churchwardens  or  churchwarden,  and 
parishioner  or  parishioners,  is  and  are  hereby  required  to  apply 
for,  and  the  lord  mayor  or  any  other  magistrate  of  the  said  city, 
is  hereby  authorized  and  required  to  grant,)  and  with  the  assist- 
ance of  a  constable,  or  any  peace  officer  of  the  ward,  county,  city, 
or  liberty,  where  the  person  or  persons,  party  or  parties,  so  re- 
fusmg  or  neglecting,  shall  reside,  there  to  seize  and  distrain  any  of 
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1804.     the  goods  and  chattels  of  the  person  or  persons,  party  or  parties 
'  '  so  refusing  or  neglecting  to  pay,  or  to  seize  and  distrain  any  of  the 

goods  and  chattels,  of  the  occupier  or  occupiers  for  the  time  being 
of  the  tenements  or  hereditaments,  in  respect  whereof  such  arrears 
shall  be  due  or  owing;  and  if  the  same  shall  not  be  replevied,  or 
such  rate  or  assessment  paid  within  five  days  next  aStet  such  dis- 
tress made^  together  with  the  costs'  and  charges  thereoj^  ihea  to 
appraise  and  sell  so  much  of  the  said  goods  and  chattels  as  shall 
be  sufficient  to  pay  the  ssid  rate  or  assessment,  and  the  costs  and 
charges  attendhig  such  distress  and.  sale,  returning  the  overplus 
(if  any)  to  the  owner  or  owners  of  such  goods  and  chattels,  the 
said  costs  and  charges  to  be  settled  and  allowed  by  the  said  lord 
mayor,  or  other  magistrate  who  shall  have  granted  such  warrant 
Of  warrants  respectively :  provided  always,  that  no  such  distress 
shall  by  virtue  of  this  act  be  made  out  of  the  limits  of  the  said  city 
and  liberties  thereof  unless  such  warrant  or  warrants  respectively 
shall  be  first  backed  of  countersigned  by  some  magistrate  of  the 
county,  city,  or  liberty  where  such  distress  is  proposed  to  be  made; 
which  warrant  or  warrants  any  magistrate^  who  shall  be  applied  to 
for  that  purpose^  shall  forthwith,  and  is  hereby  authorixed  aad  re* 
quired,  to  bl»ck  or  countersign  without  fee  or  reward.    . 
If  te  mo-        XVI.  And  be  it  further  enacted,  that  when  and  so  often  as  any 
ntmmiU     quarterly  payment  of  any  annual  maintenance  or  stun  by  this  act 
the  kit        authorized  to  be  raised  and  paid,  or  so  much  thereof  as  shall  ex- 
m^s^'l^i  ^^^^  ^^^  ^7  impropriator  before  mentioned  is  by  this  act  enjoin- 
be  unpaid     ed  respectively  to  allow,  shall  happen  to  be  in  arrear  and  unpaid 
|^^„^^'   to  the  said  respective  incuMi>ent  entitled  to  the  sanie^  or  his  re* 
qumrteriy      specdvc  ageut  Of  collector,  or  receiver  for  the  space  of  thirty  days 
ment,£^^'   ucxt  after  any  of  the  quarterly  days  herein4)c^e  af^nted  for 
tt™e  shftU    the  payment  thereof,  then  and  in  every  such  case,  from  time  to 
the  same      time,  every  sndi  quarterly  payment  so  in  arrear  and  unpaid  shall 
manner  as     ^^  gj^y  ^  raised  or  levied  and  paid  by  the  ways  and  means,  and 
Mssment.      according  to  the  assessment,  and  in  the  manner  first  hereiinbefore 

authorizkl  and  directed  in  that  behalfL 
Exempting  XVII.  And  be  it  fltrther  enacted,  that  nothing  in  this  act  con- 
fy^^^  tained  shall  be  construed  to  compel  or  oblige  any  person  or  per- 
coUectors  sons,  being  of  the  people  called  Quakers^  to  collect  any  of  the  mo* 
under  this  ^^  ^^  j^  raiscd  under  or  by  virtue  of  this  act,  but  such  person  or 
persons  is  and  are  hereby  excused  and  exempted  from  collecting 
the  same. 
Vesting  the  XV III.  And  be  it  further  enacted,  that  all  and  singular  the  powers 
^1^  acts  '^^  authorities  in  and  by  the  said  recited  act  of  the  twenty-second  and 
of  22  and  tweuly-third  years  of  king  Charles  the  Second,  given  to  and  vested 
and^u^'  in  the  lord  mayor  and  court  of  aldermen  of  the  city  of  Lcmdaih  shall 
powers  of     be  and  the  same  are  hereby  from  henceforth  given  to  and  vested  in* 

.this  act,  in  .  ^ 


act. 
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tbe  sttd  lord  mayor  and  eourt  of  aUanooen  for  the  time  beiiig,  for     18M. 
and  in  reqpect  of  all  and  singular  the  matters  and  things  in  this  act  ^j^^ 
oontainedy  or  by  diis  act  enacted,  so  fiur  as  the  case  is  or  shall  be  mayor  and 
appliosble;  and  that  in  case  the  said  lord  mayor  and  court  of  ^^£^^^ 
akiermcn  shall  refiise  or  n^ect  to  execute  any  of  the  respectiye  ftc 
powers  to  diem  by  tliis  act  granted,  or  to  pei^»rm  all  and  every 
sodi  things  relating  either  to  the  assenting  or  levying  of  the  re- 
spective sums  aforesaid,  as  disy  are  by  this  act  authorized  and 
required  to  perform^  either  expressly  or  by  refisrence,  thajt  then  it 
shall  be  lawful  for  any  two  or  more  of  the  banms  of  his  mi^ty's 
court  of  exchequer,  by  warrant  or  warrants  under  their  hands  and 
seals,  to  do  and  perform^  what  the  said  lord  mayor  and  court  of 
sidermen,  according  to  the  true  intent  and  meaning  of  this  act» 
migbt  or  ought  to  have  done,  and  by  such  warrant  either  to  em- 
power any  person  or  penons  to  make  the  respective  assessments 
as  aforesaid,  or  to  autlnrize  the  respective  officers  or  persons  ap- 
pointed to  collect  such'  assessments,  to  levy  the  same  by  distress 
and  atle  of  the  goods  of  any  person  or  persons  that  shall  refiise  or 
neglect  to  pay  the  same;  in  manner  and  form  aforesaid. 

XlXk  Provided  always,  that  no  coort  or  judge  ecdesiastical  or  ko  court 
temporal,  shall  hdd  plea  of  or  for  any  the  sum  or  sums  of  money  '^  hxnng 
due  or  owing  or  to  be  paid  by  virtue  of  this  act,  or  any  part  to  hold  pica 
thereof  other  than  the  perscms  herdrv  authorized  to  have  ooimi-  ^^^, 

'  "^  ^^      any  monict 

sance  thereof;  nor  shall  it  be  lawful -for  any  parson,  vicar,  curate^  payable  un- 
or  incumbent,  to  convent  or  sue  any  person  or  persons  assessed  as  *^  ^'^  *^' 
aforesaid^  and  refasuig  or  neglecting  to  pay  the  same,  in  any  court 
or  eomtsj  or  before  dny  judge  or  jud^^cs,  other  than  what  are  au- 
tkoriaed  and  appointed  by  diis  act  for  the  hearing  and  determining 
the  same  is  manner  aforemid. 

XX.  And  be  it  further  enacted,  that  this  act  shall  be  deemed,  Publickact. 
adjttdged  and  taken  to  be  a  publick  act»  and  ^haU  be  judicially 
takoi  notice  of  as  such^t  by  all  judges,  justices,  and  other  perscMis 
whomsoever,  vrithout  specially  pleading  the  same. 


Stat.  ^9  Geo. ».  c.lS7-    (12  July,  1813.)    ' 

•  ■ 

An  Act  for  the  better  Regulation  of  Ecclesiastical  G>urts  in  England^ 
and  for  the  more  eas}f  Becaoety  ^Church  Rates  and  Tithes. 

IV.  And  whereas,  in  the  seventh  and  eighth  years  of  king  l^FiBuzm  7&8W.3. 
the  thirds  an  act  was  madeand  passed,  intituled,  **  An  act  for  the  ^'  ^'  ^^' 
'*  more  easy  recovery  of  small  tithes,  whereby,  anMxigst  other 
^*  things  therein  enacted,  two  or  more  of  his  majesty's  justices  of  the 
*^  peace  are  authorized  and  required  to  hear  and  determine  com- 
^'  plunts  touching  tithes,  oblations,  and  compositions  subtracted 
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1818.     €t  0Y  Withheld,  not  exceeding  forty  shillings:  and  whereas  it  has 
'""'"'         <*  become  expedient  to  enlarge  such  amount^  and  also  to  extend  the 
<<  said  act  to  all  tithes  whatsoerer  of  a  certain  limited  amount;**  be 
Jttiticcs  of   it  enacted,  that  such  justices  of  the  peace  shall  from  and  after  the 
^SZm^I    passing  ot  this  act  be  authorised  and  required  to  hear  and  deterw 
oompUunte    mine  all  complaints  touching  tithes,  delations,  and  compositions 
^SSnM     substracted  or  withheld  where  the  same  shall  not  exceed  ten  pounds 
ezcecdiDff     in  amount  from  any  one  person,  in  all  such  cases,  and  by  all  such 
0  poundo.   2neans,  and  subject  to  all  such  provisions  and  remedies,  by  appeal 
or  otherwise,  as  contained  in  the  said  act  of  king  WiUiam  touching 
small  tithes,  oblations,  and  compositions  not  exceeding  forty  shit- 
lings  :  provided  always  nevertheless,  that  from  and  after  the  passing 
of  this  act,  one  justice  of  the  peace  shall  be  competent  to  receive 
the  original  complaint,  and  to  summon  the  parties  to  appear  before 
two  or  more  justices  of  the  peace  as  in  the  said  act  is  set  forth. 

V.  And  be  it  further  enacted,  that  fitNn  and  after  the  passing, 
of  this  act,  no  action  shall  be  brought  for  the  recovery  of  any  pe- 
nalty for.  the  not  setting  out  tythes,  nor  any  suit  instituted  in  aiqr 
court  of  equity,  or  in  any  eedesiastical  court,  to  recover  the  value 
of  any  tithes,  imless  such  action  shall  be  brought,  or  such  suit 
commenced  within  six  years  from  the  time  when  sudi  tithes  be-t 
came  due.  '  « 

Tftsw.s.      VI.  And  whereas  in  the  seventh  and  eighth  years  of  king  William 
m^i  Geo.   ^^  ^ifd  an  act  was  made  and  passed,  intituled,  f*  An  act  that  the 
I.  It.  8.       ^  solemn  affirmation  and  declaration  of  the  people  called  Quakers 
c.€.i2.      ff  ^^  1^  accepted  instead  of  an  oath  in  the  usual  form,  whereby, 
''  amongst  other  things,  it  is  therein  enacted,  where  any  Quaker  shall 
**  reftisetopayfor,oroompoundforhisgreatorsmalltithes,ortopay 
<<  any  church  rates,  two  or  more  of  his  majes^s  justices  of  the  peace 
<<  are  authorized  to  hear  and  determine  the  same^  not  exceeding 
^^  the  value  of  ten  pounds :  and  whereas  by  a  statute  made  and 
<<  passed  in  the  first  year  of  king  Qeorge  the  first,  the  said  act  is 
*<  extended  to  other  objects :  and  whereas  it  has  become  expedient 
*<  to  enlarge  the  said  sum,'*  be  it  enacted,  that  from  and  after  the 
passing  of  this  act,  all  the  provisions  of  the  said  act  of  king  WiUiam 
and  king  George^  shall  be  deemed  and  taken  to  extend  to  any  value 
At  to  Qjoa-  not  exceeding  fifty  pounds ;   provided  always  nevertheless,  that 
^^^       firom  and  after  the  passing  of  this  act,  one  justice  of  the  peace  shall 
piiy  tithes,    be  competent  to  receive  the  original  complaint,  and  to  summon 
tender       ^^  parties  to  appear  before  two  or  more  justices  of  the  peac^  as 
in  the  said  act  v&  set  forth. 
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Stat  1  Geo.  TV.  c.  59.    (Local  and  Personal  Act.) 

An  Act  for  uniting  the  Rectory  and  Vicarage  of  the  Parish  of  St 
Dunstan  in  the  West^  in  the  City  of  Londjon^  and  the  Suburbs  of 
the  City,  and  for  securing  a  certain  annual  Payment  to  the  Rec- 
tor of  the  said  Parish,  in  lieu  of  Tithes. 

Tans  statute,  after  reciting  that  Henry  Hoare  and  others  were 
sdzed  of  the  impropriate  rectory  of  St  Dunstan,  and  that  the  re- 
verend Bichard  Uoyd  was  the  vicar  thereof,  and  that  certain  dis- 
putes had  arisen  touching  the  respective  rights  of  the  rectors  im- 
propriate, and  of  the  vicar,  to  the  tithes,  or  customary  payments  in 
lieu  of  tithes ;  and  that  it  had  been  agreed,  with  the  concurrence  of 
the  bishop  oiLondony  that  the  rectory  and  vicarage  of  the  said  parish 
should  be  united ;  that  the  vicar  should  be  rector,  and  that  a  cer- 
tun  annual  allowance  should  be  made  to  the  rector  in  lien  of  such 
tithes,  or  customary  payments,  enacted  that  the  rectory  and  vicarage 
should  be  united  and  become  one  rectory ;  that  the  vicar  should  be 
rector  without  any  new  admission  or  institution ;  that  all  the  right 
and  tide  of  the  said  Henry  Hoare^  4tr.  to  the  rectory  of  the  said  pa- 
rish should  be  vested  in  the  persons  who  should  be  entitled  to  the 
right  of  patronage  of  the  vicarage ;  and  that  the  said  Bichard  Uoyd^ 
and  his  successors,  should  be  acknowledged  as  rectors*  That,  in  lieu 
of  tithes  and  compositions,  or  customary  payments  within  the  said 
parish,  and  of  all  payments,  except  surplice  fees  2SiA  Easter  offerings, 
and  except  such  legacies  or  annuities  as  have  been  or  may  be  given 
by  any  person  for  lectures  or  sermons,  there  should  be  paid  to 
the  said  Bichard  Uoyd,  and  his  successors,  the  yearly  sum  of 
SBSl.  145.  4d.  payable  quarterly ;  that  the  said  sum  should  be  raised 
by  the  several  yearly  payments  specified  in  the  schedule  of  the  act, 
to  be  payable  from  the  several  houses,  or  sites  of  houses,  in  the 
parish  specified  therein;  and  that  every  such  sum  respectively 
dionid  be  charged  on  every  such  houses  and  on  the  ground  whereon 
every  such  house  was  then  standing ;  and  on  all  such  sites  of  houses 
or  vacant,  ground,  on  which  any  house  before  stood  liable  to  tithes, 
or  any  customary  payment  in  lieu  of  tithes,  and  on  all  ground,  and 
onevery  yard,  garden,  or  toft  attached  to  any  house  in  the  said  sche- 
dule qpecified,  or  any  way  appurtenant  thereto;  and  every  sum 
respectively  is  thereby  charged  accordingly  on  every  such  house  as 
s  real  charge  upon  the  same.  The  statute  also  enacted  that  the  act 
ofSTHen.  8.  *^  for  tithes  in  London'*  should  not  be  in  force  in  the 
parish  of  St  Dunstan:  and  it  points  out  a  mode  for  recovering  the 
sums  assessed  by  distress,  and  gives  a  power  of  appeal  to  any  person 
thinking  hunself  aggrieved,  to  the  justices  at  the  general  or  quarter 
sessions.* 

(a)  The  idiedule  of  this  act  affords  a  flpecimen  of  the  modo  of  anwiing  the  money 
payments  on  the  req>ective  houses. 
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A  CATALOGUE  of  MONASTERIES  of  the  yearly 
Value  of  200/.  or  upwards,  dissolved  by  the  Statute  of 
31  H.  8.,  and  by  that  Means  capable  of  being  dis- 
charged of  Tithes.  In  which  are  the  following  Ab- 
breviations :  A.  Abbey ;  P.  Priory ;  C.  Aust.  Canons 
of  St.  Austin ;  Bl.  M.  Black  Monks ;  Wh.  C.  White 
Canons ;  Ben.  Benedictines ;  Gilb.  G  libertines ;  PVaem. 
Praemonstratenses ;  Carth.  Carthusians ;  Mon.  Monks ; 
Clun.  Cluniackfl  ;  Cist.  Cistertians ;  N.  Nuns ;  T.  in 
the  Time  of  j  ab.  about  the  Year.  The  Catalogue  is 
extracted  from  Tanner's  Notitia  Monastica.* 

BEDFORDSHIRE. 

MoiMUlirriw.  Order.  Founded.  Vabt& 

Elstow   olim  Helenestow,  Y  £    s.  JL 

Elnstowe,.  or     Alnes->Ben.  T.W.Conqr.   284  12  11 J 

towe  A.  -            -     3 

Dunstable  P.  -             -  C.  Aust  T.  H.  I.  3*4  is  Sj 

Warden  A.  -                -  Cist.  1135.  389  16  6^ 

Chicksand  P.  -              -Gilb.  ab.  1150  212     3  5\ 

Newenham  P.    -  -  C.  Aust.  T.  H.  I.  293     5  11 

WoburuA.  .  -              -  cut  1145  391   18  7  J 

BERKS. 
Abingdon  A.        -  -  Ben.  ab.  670         1876  10     9 

Reading  A.  -  -  Ben.  T.  H.  I.       1938  14     3  J 

BUCKS. 

C  88  ]     Missenden  A.         -  -  C.  Aust.     1133  261   14     6\ 

NocCele^  Nuttiey,    or  De'^ 
Parco  Craidon,  or  DeVC.  Aust.     1162  437     6     8^ 

Paroo  super  Thamam  A. ) 
Asheridge,  or  Ashrug  Coll.  {a)  C.  Aust.     T.  E,  I.  416  16    4 

CAMBRIDGESHIRE. 

ElyP.  (i)  -  -Ben.  ab.  970         1084     6     9^ 

Thomey,  olim  Ancorig  A.  -  Ben.  972  411   12  11 

Barnwell  P.  -  -  C.  Aust.     1092  256  11  10  J 


*  I  refer  ta  that  work  in  its  highly  improved  amiable  prelate's  purity  and  disinterestedness  of 

state,  as  edited  by  Ae  ¥ery  learned  aad  pfaws  Dt.  motive  in  tbe  dirtributieB  of  his  prafenieiiC. 
Jamet  NamMh»  whose  virtues  and  Ulcnta  have       (a)  This  and  Edindon  in  Wiltshire  were  houses 

lately  recommended  him  to  ^  unsolicited  patron-  of  regulars  within  the  meanmg  of  31  H.  S.  c.  IS. 

age  of  his  dloecsan,  the  honowable  Dr.  Jamei  Hwugh  generally  called  colleges. 
Yorkt,  the  present  bishop  of  Ely,  and  procured       (6)  Omitted  in   the  catalogues  of  sir  SSmou 

him  from  his  lordship  the  valuable  rectory  of  Le-  I>fgg^f  Dr.  H^attofif  bishop  G^son,  and  Dr.  Bum. 
verington.    Una  is  aet  the  mAy  faMtaace  of  that 
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CHESHIRE. 

Mcumtfrifi.                        Order.                Founded.  Value. 

St  Werberg's  A.    -          -  Beru            109S  1003    5  11 

Combcrrmere  A.  -             -  Cist.            1 133  235    9  7 

Vale  Royal,  or  De  Valle?  r«:  *              u  ioi*i»     *    r«o  i^^  o  ^ 

B^A.{c)    .         .J  Cist            ab.l266.  518  19  S 

CORNWALL. 

Bodmin,    olim  Bosmannal  r«  a     *        u  #%«/>  a««a    ^  n 

p  /  •%        ^                  -    I  C*  Aust     ab.  926  270    Oil 

St  German's  P.        -         -  C.  Aust    T.  Ethelstan  227    4  8 
Lannceston,  olim  Lansta-*^ 

veton,    i.  e.   Fantun   S.  >C.  Aust     ab.  1126  354    0  IH 

StepbaniP.        -        -  J 

CUMBERLAND. 

Carliol  P.        -                   -  C.  Aust     T.  W.Rufiis  418     3  4} 

Holm  Cultrum  A.    -          •Cist          1150  477  19  3} 

DERBYSHIRE. 

^dJt^a!'  ^^'^^  ^}  C.  Aust     f.  H.  L  258  14  5       [  89  ] 

DEVONSHIRE. 

Tavystoke,  or  Tavestock  A.  Ben*          981  902    5  7| 

PlymptonP.        -               -  C.  Aust     1121  912  12  8} 

Hertland  A.  (e)      -            -  C.  Aust    T.  H.  11.  306     8  2i 

FordA.  (/)         -               -Cist            114r  373  10  6  J 

^kS'A?    ""'.  ^''"!!^' }  Cist           1137  468  11  2  J 

TorrA.               -                -  Praem.        1196  396    Oil 

DunkeswellA.    -                -  Cist           1201  294  18  6 

Mewetiham,  or  Newham  A.    Cist.           1246  227    7  8 

^aSSd^'lT^t^                                   1278  '24117  9} 


(c)  JhigdaU  haying  by  mistaking  the  figure  all  civil  matters  ever  belonged  to  Deronshire, 

SHKia  the  valuation  of  thb  house  119£.  onljy  Ir-  and  in  ecclesiastical  was  subject  to  the  bishop  of 

alead  of  518/.,  it  bad  not  till  now  a  place  amongst  Exeter, 

the  greater  monasteries.  (g)   In   Devonshire,  the  name  of   BudJand 

{d)  1.  e.  Manaio  monachorum.    Lehmd.  Col*  Abbey,   and   the  valuation   of  Flympton,   are 

lact.  ToL  L  75.  omitted  in  Degge,   WaUon^  and  Ctftsom's  cata- 

J<)  Xha  parish  church  of  Hertland  is  commonly  loguea.    Flympton  b  put  down,  but  instead  of 

M  Stoke,  and  the  abbey  itself  is  thence  some-  its  own  valuation  hath  that  of  Buckland  putjto  it. 

tiipes  8^e4  the  abb^  U  Stoke.  £zeter  St.  Jamei^  a  Cluniac  priory,  is  put  in, 

(/)  Said  to  be  in  Donetshire^  Hon.  AiigL  which  was  seised  as  alien,  and  given  away  Kqrking 

torn.  i.  p.  785.    Ilia  indeed  in  the  frrthest  limit  Henry  VL 
between  Dorsetshire  and  SomenelBhive  ;  but  in 
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DORSETSHIRE. 

Monasteries.                          Order.  Foanded.  Value. 

ShirebumA.        -             -  ab.870  682  14     7} 

Shaftesbury,  dLim  Sceptama  A.  Ben.  N.  ab.  888  1 1 66    8    9 

Middleton,  or  liTilton  A.  (A)  Ben*  ab.  933  578  IS  11^ 

Cern,  or  Cemell  A.  -        -  Ben.  T.  Edgar  515  17  lo| 
[90]    Tarent,    (i)    or   Tarranr 

Kaines,    Kaineston,    or 

Kingston,    oHm  Locus 

Benedictus  Rc^finae  su-^Cist.N.  12S0  314     7     9 

per  Tarent,    or    Locus  | 

Reginse    super  Tarent^  I 

■^d^W  ^"T.  ^-^  ^'^^Ib*"-  *b.  1016.  390  19  21 

DURHAM,  (k) 

Durham  P.           -            -  Ben.  ab.  842  1366  10  9(/) 

Waltham  A.          -             -  C.  Aust  1062  900    4     3 

Colchester  A.        -             -Ben.  1096  523  16     0^ 

ChichA.            -                -CAust  ab.  1118  677     1     2 

Stratford  A.            -            -Cist.  1134  511   16     3} 

WaldenA.           -              -  Ben.  1136  1946     5     9 

Co^^e,    or^    Coxhalljcist  1142  251     2     0 

GLOUCESTERSHIRE.  (») 

Gloucester  St  Peter's  A.     -Ben.  ab.  680  1946     5     9 

Wmchdoombe  A.  -            -  Ben.  798  759  11     9^ 

[91]     Cirencester  A.      -              -  C.  Aust.  1117  1051     7     IJ 

"TSsariicA"* »»»  "«'»»« 

Hayles,  or  Tray  A.             -Cist  1246  357     7    8} 


(A)  This  abbey  is  reckoned  by  Mr,  Speed  Ditibam  priory,  with  Flnchaley  Tarvow,  Wecr- 
among  bis  Wiltshire  monasteries;  iad  it  is  also  mouth.  Insula  Sacra,  Fam-Island,  LeCfaom,  Stam- 
lalsdy  placed  in  that  county  by  Cra$ty»  Church  ford,  and  Durham  college,  are  rated  in  one  sum 
Hist.  1U>.  zxzi.  c  10.  So  likewise  in  Anglia  at  IS04/.  lOi.  Sd,  cb,;  &e  amount  of  the  aereral 
flicra,  Tol.  i.  p.  159.  «  tIL  kal.  Apr.  1987.  valuations  in  i>ug(iafe  is  only  1689f.  15s.  II i(.  ob.' 
**  MoDMlerium  de  Middletone  in  Wiltechire  (m)  Omitted  in  Degge^  WaUotif  GAsofi,,  and 
««  ignis  eoaaampsiL*'  .9i«rfi. 

(i)  Not  in  WOnhue,  as  Matth.  Westm.  Ub.  ii.  (n)  Bristol.  St.  Austin's,  and  Kingswood,  mm 
p.  145.  and  Leland.  Collect,  i.  455.  often  placed  in  this  ooun^.    See  the  Ibimer  wk 

(k)  For  Tinmoutfa,  generally  placed  here,  see  the  end  of  SOMERSETSHIRE,  and  the  latter 
NORTHUMBERLAND.  in  WILTSHIRE. 

(/)  This  is  Jhigdale'B  raluation  :  in  Lib.  Reg. 
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HAMPSHIRE. 

Monwlcries.  Order.  Founded.  Value. 

£•       S.      d, 

Winchester  St.  Swithin's  P.  Ben.  ab.  646.  1517     7     2\ 

Hyde,  or  Newminster  A.    -  Ben.  901  865  18     Oj 

Rumesey  A.  -  -  Ben.  N.      967  393  10  10^ 

Wherwell  A.         -  -  Ben.  N.      986  839     7     7 

Twinham,orCliristchurchP.  C.  Aust.     ab.  1150  312     7     0| 

SouUiwyke,orPortchester^C.Aust.      1133  257     4     4^ 

Beaulieu  A.  -  -Cist.  1204  326  13     2J 

Tycbfield  A.  -  -  l^a^m.        1231  .  249  16     3 

HEREFORDSHIRE. 

Wigniore  A.  {o)        -         -  C.  Aust.     T.  H.  I.  267     2  lOj 

Leominster,    or    Lemster,"! 

olim    Leonis    Monaste-!„  ur  i,o-         mo   io     /. 

rium,    Leof,    or  Llanli- r^^^"'  bef.  112o  .       212  12     0 

ensis.  Cell.  (/>)     - 

HERTFORDSHIRE. 

St.AIban'sA.         -  -Ben.  793  2102     7     If 

HUNTINGDONSHIRE. 

St  Neot's,  olim  Eynulfes-  ^ 

bury,    or    Henulvesberi  vBen.  T.H.I.  241    11     41 

P.         -  -  .) 

Ramsey  A.         -  -  Ben.  9f?9  171/;  12     3 

KENT. 

^XrcK/*^^     .^•^"tJBen.  nb.600  23.49.    8     5$     f  W  ] . 

Canterbury       St.A«gus-7B  ^,  1413     ♦  UJ 

tine  s  A.  -  -  3  * 

LeedesP.      -  -  -  C.  Aust.     1119  362     7     7 

Boxley  A.         -  -         -  Cist.  1146  204     4   11 

Feversham  A.         -  -Ben.  1147  286     12  6J 

Dertfbrd  P.         -         -       -  Aust.  N.     ab.  1355  380     9     OJ 

Rochester  P.  -         ^       Ben.  ab.  600  486  1 1     5 

Mailing  A.  -  -  Ben.  N.  T.  W.  Rufus        218     4     2^ 


(o)  Expressly  said  in  the  act  of  surrender  to  be  (;>)  This  was  a  cell  only  to  Reading,  to  which 

m  this  county,  Rynier,  xiv.  (>14  :  But  Mr.  Sjyeed  it  paid  yearly  448/.  4«.  M. ;  and  hath  no  valiutiua 

^hces  it  in  Shropshire,  upon  the  borders  of  which  in  Vugdale,  Sjteed,  or  the  Liber  Kegis.     It  ap- 

&  is,  and  in  the  archdeaconry  of  Salop.     It  is  pears  however  from  bishop  /ojr's  register,  that  the 

Iboiigbt  to  be  in  the  parish  of  Leintwardin,  N.  gross  amount  of  its  revenues  was  660l»  I6t,  8(/. 

Hat  abbey  is  qfiott  certainly  in  Hcrefordeiiire,  and  the  reprices  only  'MS/,  'is.  Sd. 

and  in  the  pariah  of  Wigniore,  (not  of  Leintwar-  (q)  Omitted   in  Drggf,   Jfatson,    G^Uatu  a^d 

.(Bne}f  in  the  deanery  of  Leominsteri  and  arch-  Burn, 
taconry  of  Hwffard.  Cr. 

Vol.  f.  H 


9«  A  CATAXOGUE 

LANCASHIRE. 

Monasteriet.  Ordar.     ^  Founded.  Value. 

FurnesA.  (r)  -         -  Cist.  1124  805  16     5 

WhalleyA.  -  -Cist.  1172  321     9     U 

LEICESTERSHIRE. 

Leicester  St  Mary  A.        -C.Aust.  1143  95114     S\ 

^'diSLn^P.""'*^  ""^  ^  '^•"•^-  ^^^    ^     ^*' 

^^xton'^A.^^  ^"^^^  ^}Pr«m.  1162  385     0  lOf 

LINCOLNSHIRE. 

Bardney,  olim  Beardanam  A.  Ben.  T.  Etheldred  366    6     1 

Crowland  A.  -  -  Ben.  716  1083  15  10} 

Spalding  A.  -  -  Ben.  1052  767     7  11 

Sempringham  P.         -         -  Gilb.  ab.  1139         317     4     1 

Kirksted  A.  -  -  Cist  1 1 39  286     2     7| 

Thometon  upon  the  Hum-"^ 

her,  or  Thornton  Cur- VC.  Aust  1139  594  17     5| 

teis,  olim  Torington  A.  ) 

RevesbyA-  -  -Cist  1142  287     2    4  J 

Lincoln  St  Catherine  P.     -  Gilb.  1148  202     5     OJ 

^       .         Barlings,  (s)  or  Oxeney  A.  Prsem.  1154  252     5  11^ 

C  93  1     '^^®  Priory  in  the  Wood,' 

or    the    House  of  the 

Visitation  of  the  Blessed  V  Carth.  ab.  19  R.  II.     237  15     2} 

Vii^n,  near  Eppworth, 

in  the  Isle  of  Axholm     ^ 

LONDON  and  MIDDLESEX. 

St  John  of  Jerusalem,   orl      ^^^^  2385  19  11 

St.  Jones  -  -  J 

St  Bartholomew's  P.  (0      -  C.Aust  1123  693     0  lOj 

Haliwell  P.  -  -  Ben.  N.  before  1127    300  19    5 

St  Helen's  P.  -  -Ben.N.  ab.  1210  320  15     8^ 

Chartreuse  House  P.  (m)     -      ab.  1360  642     0     4 J 

The  Minories  (m)         -        -      1293  318     8     5 


(r)  Tills  is  often  placed  in  Yorkshire  or  Rich«  names  of  «  London,  a  house  of  Carthusians 
mondahire^  founded  in  the  time  of  K.  Edward  3/*  with  2>iff« 

(i)  Omitted  in  JDegge,  Wattorh  Gibtorit  and  dale*9  valuation ;  aild  «  St.  Mary  Charterhouae» 
Jh^nw  Carthusians  founded   in  the  year  1379/'  with 

(I)  The  Taluations  in  the  Lib.  Regb  of  the  dif-  Speed's  Taluation.  The  latter,  by  the  names  <»f 
Intrant  houses  in  London  vary  so  much  ftom  those  **  London  Minora.  Benedictines,  founded  in  tlia 
in  Dugdale  and  Steevens,  that  they  appear  to  have  **  time  of  K.  Edward  1,  *  witfi  Dugflale*9  va]»- 
batn  taken  from  difierent  surveys.  ation ;  and  *'  St  Chune  without  Aldgate»  Moni- 

(u)  These  two  are  twice  put  dpwn  in  JDeggSf  <<  ales,  fbu&dMi  ill  the  year  129^'*  with  S^ecf§ 
Jf^Bftofh  Gibsimf  and  ^SHrn.     The'  tot  by  Ow  vaUiation. 


OF  MONASTERIES.  9$ 

LONDON  and  MIDDLESEX  — can^/m/^(/. 

Mooaateriet.  Order.  Founded.  Value. 

Eastminster   New  Abbey,  ^  j^,      s.  d. 

or  St  Marv  of  Graces,  >Cist.  1349-50  547     0  6* 

^^re^Af"^'   """T  '^^^^:}Ben.  ab.  610  3470     0  2* 

SyonA.         -  -  -  Brig  N.      1414  1731     8  9f 

NORFOLK. 

St  Rennet's  of  Hulme  A.  -  Ben.  ab.  1800  583  17  0} 

Walsingham  P.         -  -  C.  Aust  T.W.Conq.(x)  391    11  7i      [94] 

Thctford  P.         -         -       -  Clun.  ab.  1104         312     4  4 

Castleacre,  or  Estocre  P.    -  Clun.  ab.  1085         306  11  4} 

Norwich  P.  (y)       -  -Ben.  1100  874  14  6$ 

Westacre,  olim  Acra  P.     -  C.  Aost.     T.  W.  Rufus  260  1 3  ?! 

Wymondbani,    or  Wind-1  ^^  ,    r.       ,,^,^    />,,    ,^  oi 

ham  A         -  >Ben.  before  1107    211   16  6 J 

West  Dereham  A.     -         -  Proem.        1188  228     0  Oj 

NORTHAMPTONSHIRE. 

Peterborough,   olim    Me-)  „  ,    ^-^         -^^,    ,^  ^- 

deshamstedA.      -         .j^^"'  ''^' ^'^^         1721   14  Oj 

.  Nortliampton  St  Andrew's  -  Clun.  1076  263     7  1^ 

Pipewell,    olim  S.  Mariae)  ^.  ,,.„  _„^  .,  ^_ 

deDiWsis  .  .j^'^*-  ^^*^  286  11  8f 

Sulby,  or  Welleford  A.       -Proem.        ab.  1155    («)  285     8  5 

NORTHUMBERLAND. 

Tinmouth  (/i),  olim  Dune- "J 

muth,     or    Dounemode  >  Ben.  T.  St  Oswald  397  10  5i 

Cell.         -  -         .) 

NOTTINGHAMSHIRE. 

Wirki^op,  or  Radford  (6)  I  (.^^^^^      ^  ,_j  j  239  15  5 

Lenton  P.  -  -  Clun.  T.  II.  I.  387  JO  lOj 

Thurgarton  P.         -  -  C.  Aust     ab.  1130  359     9  4^ 

Welbeck  A.  -  -Proem.        1152  249     6  3 


(v)  This  abbey,  S.  Mftri«  de  Gratiis,  was  dif-       (y)  Omitted  in  JDrggef   iraison,   Gibson,  and 
fiHWit  from  the  abbey  de  Gratia  B.  Maris,  though  Bum 
tb^  ware  both  *'  extra  muros  dvitatia  London^*'       (i ' 
•ad  near  the  Tower.  u 

(r)  lUa  Is  JXigdaU^n  ▼aluation,  besides  which  ana  Bum*     In   Durham  with  Dvgdale'n  ▼alu- 
tfae  dferiBga  aft  our  Lady's  shrine  were  valued  at  athm,  and  here  with  S^ienTs. 
96tiL  18».  4^  ob.  whicfa  two  sums  toKCfber  make       (6)  Called  generally  Workitop  Priory,  bot  H 
r.'Sff.  lid.  ob.  ^  the Taluatkm  in  Uber  Regis,   was  situated  at  Radford  nwir  Workup. 


were  both  **  extra  muros  dvitatis  London^*'       (z)  258/.  8«.  5d.  Dugdafc  and  Stevern, 

a)  Put  in  twice  in  Degge,   Watson,   Gibson f 


u  t 
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OXFORDSHIRE. 


ona&toriei.  Order.  Founded.  V«Tue. 

<^^  •  Sm  CL» 

Egnesham,  or  Eynsham  A.    Ben.  before  1005  441   12     2| 

Tame  A.  -  -Cist.  ab.  1137  256  14     7i 

GodestowA.         -  -  Ben.  N.  1138  258  10     6i 

OseneyA.         -  .      -  -  C.  Aust.  1129  654  10     2% 

Dorchester  (c),  olim  Dor- )  /-.    *     -.  ^^An. 

ciaA.  .  JCAust.  1140 


217     5     9i 


SHROPSHIRE. 

Wenlock,  olim  Wimnicas)  ^,  ^Mwrr^        ^/^i     ^     ^i 

K   f^\         .  ^  >Clun.  14  W.  Conq.401     7     0^ 

Shrewsbury  A.         -  -  Ben.  1083 

HagmonA.^       ,  -  -  C.  Aust.  1110 

Lilleshall,  nearDuninton,A.  C.  Aust.  ab.  1145 

Hales, or HalesoweyneA.(e)  Praem.  T.John 

SOMERSETSHIRE. 

Glastonbury,  olim  Avallo-  "I  t^  ,  ^^ 

nia  A.         -         -  -  J         '  ^ ' 

Bath  A.         -  -         -  Ben.  ab.  775 

,;  96  3  ,  Athelney,     olim    Ethelin- 1  g^^  ^^^  ^^^ 

graia  A.  (g)  -         -J  * 

Mi^helney,    or   Muchenayjg^^^^  ^^^  ^*7     4   llj 

^Ti^r''^^''"!^  ^  ab.l005         439     6     8 

Montacute  P.         -  -     Clun.       |  ^^^  ^^'  l  456   14     3i 


532 

4 

10 

259 

13 

7i 

229 

3 

H 

280 

13 

2i 

iSll 

7 

4* 

617 

2 

3 

{c)  Dr.  iVoMitfA  has  omitted  this  house  in  his  in  tlie  British  Museum,  there  is  a  book  with  this 

coUeetion;   the  clear  sum,  according  to  Stevens  title,   "  An  abstract  or  brief  noat  taken  out  of 

and   Dt,  Tanner* %  MSS.   valuation,  being  only  <*  Mr.  Nicholas  Haie'sCourte- Bookes  and  Courte- 

190/.  2i.  6d,  q.     However,  if  we  may  depend  on  *<    Holies,  the  last  of  November,  in  the  24  yere  of 

the  accuracy  of  the  Liber  Regis,  this  was  one  of  '*  the  raigne  of  our  sovereigne  ladye  the  quene's 

the  greater  monasteries.  Besides  tiiese  five  houses,  '*  majesty  tliat  now  is,  of  all  such  mannors,  lorde-> 

Shgge,  Wation^  Gibson,  and  Bum,  have  St.  Fri-  **  shippes,  landes,  tenements,   parsonages,   quit- 

deswide's,  Ozon,  which  was  dissolved  A.  D.  1 524.  '*  rents ,  pencyons,  and  suchc  others  as  was  lefte  out 

(d)  Capgrave  in  vitA  S.  MilburgaB,  and  Leland.  *'  of  auditor  Peps  booke  of  survey,  at  suche  time. 
Collect.  Tol.  ii.  p.  1 70.  In  aftertimes  the  legal  "  and  when  as  he  made  and  tokc  the  survey  of 
s^le  of  thin  monastery  was  Wenlock  Magna,  or  **  the  late  dissolved  abbey  and  monastery  of  Glas- 
Moche  Wenlock,  as  Plowd.  187,  188.  "  ton,  and  as  are  to  be  had  and  come  by  for  this 

(e)  Placed  also  in  Worcestershire  by  Mr.  '^  shorte  ty me  of  warning.  Anno  Domini  1581.'* 
Speed:  and  valued  by  JJugdale  and  Sffeed,  and  i.  e.  *'  An  account  of  lands  belonging  to  Glas- 
in  almost  all  the  catalogues  of  the  greater  abbies,  tonbury  Abbey,  and  concealed  from  the  crown; 
under  both  counties;  and  indeed  it  is  in  a  part  of  which  so  hapned,  because  these  lands  lay  in  the 
fliiropthire  which  is  encompassed  with  Worcester-  manors  belonging  to  the  lord  ai)bat,  but  yet  were 
abire.  sefmrately  held  by  divers  officers  of  the  abbey, 

{/)  After  the  attainder  of  the  last  abbot,  anew  who  held  their  own  courts  upon  them,  and  re. 

rfktfvejr  was  made  of  the  possessions  of  this  abbey,  ceived  the  profits  accruing  from  them.*' 
(printed  by  Mr.  Heam  at  tlie  end  of  Langtoft's       {g)  i.  e.    Clitonum    Insula,    Jo.  Wallingford. 

Chrqiilcle,  p.  343.)  in  which  they  arc  valued  at  Nobiliura  Insula,  Leland.  Collect,  vol.  iii.  p.  44^ 
the  tiear  yearly  aum  oi  4084/.  6s»  Sd,   q.     Nor        (A)  Erroneously  placed  in  Dorsetshire  by  the 

do^s  this  Ifttter  survey  seem  to  have  been  correct  editors  of  the  Monasticon. 
and  full;  for  among  the  llarlcian  MSS.  No,  142. 


OF  MONASTERIES.  g6 

SOMERSETSHIRE —c^/«M^^. 

Monasteries.                            Order.         Founded.  Value. 

£•  5.  d, 

Taunton  P.             -             -  C.  Aust     T.  H.  I.  286  8  10 

Keynsham  A.         -              -  C.  Aast.     ab.  1170  419  10  4 J 

Minchin  Buckland  P.          -  Aust.  N.     T.  H.  II.  223  7  4| 

WithamP.             -             -  Cartli.        T.  H.  II.  215  15  0 

Henton  P.  Atrium  Dei,  or  1  ^  ^,           .^^^  «^«  ,/v  ^ 

Locus  Dei  (/)        .        .jCarth.         1227  248  19  2 

BRISTOL. 

Great  St.  Augustine's  P.      -  C.  Aust.     1148  670  13  llj 

STAFFORDSHIRE. 

Burton  A.                             -  Ben.           1004  267  14  3 

Dieulacres  A.  (^)         -         -Cist.            1214  227  5  0 


SUFFOLK. 

Bury    St.  Edmund,    olim'J 

Bederiesworthe,  orEad- VBen.  1020  1656     7  3 

mundestow  A.       -         -  J 

SibtonA.  (/)      -    -              -Cist.  1149  250  15  7i 

Butley  P.  (w)         -              -  C.  Aust  1171  318  17  2J 

SURREY. 

Bermondsey  A.         -          -  Clun.  1082  474  14  4 J 

St.  Mary  Overy  P.              -  C.  Aust.  1106  624     6  6 

Merton  P.               -             -  C.  Aust  1117  957  19  5i 

Aldebury  P.          -              -  C.  Aust.  T.R.I.  258  11  11^ 

Shene  P.                  -             -  Carthus.  1414  777  12  OJ 

SUSSEX. 

Battell,  or  De  Bello  A.       -Ben.  1067  880  14  7^ 

Lewes  P.               -               -Clun.  1078  920     4  6| 

TjSiSSArw°!}c'-  "'«  -^«  '0 " 


[97] 


(»)  Henton  is  not  in  Wiltshire,  as  it  is  enrone-  the  estates  belonging  to  it,  were  sold  by  the  abbot 

ously  said  to  be  in  tlie  Monasticon.     And  note,  and  convent  two  years  before  the  act  for  dissolvinc 

Adieloey  and  Montacute  are  omitted  in  Deggty  the  greater  monasteries. 

WatMnh  Gibtony  and  Bum.  (m)  Ixworth  is  added  in  JDegge,  Jratton,  Gibttnt, 

{k)  In  DeggBi  Watmmn^    Gibton,    and    Burn^  and   Bum,  with  Sjteed**  mistaken  Taluation   of 

Croxdcn,  a  Cistertian  bbey,  is  added,  which  had  2801.  9«.  5d.  whereas. the  whole  sum  was  nwllr 

only  90L  5u  lid,  per  ann.  clear.     But  the  lands  no  more  than  tKM/.  9s,  5d,  and  tlic  clear  sum  only 

of  it  have  been  adjudged  to  be  tithe-free,  because  168/.  ]9«.  Id.  ol}.  q. 

it  was  continued'  by  K.  Henry  8.  (/»)  'fhew  three  in  Sussei  arc  omittecl  in  Sir 

U)  Not  in  Norfolk,  a«   Mon.    Angl.    vol.  i.  iSf /non  jL/^^l'e^s.  i-ataloguc. 
|).  ?fi<;,  and  vol.  iii.  p.  i.  '>'J.     'Vhi^  abbi'v,  und  all 

II  3 


mesburgli,  MeTdununijOr 
Meldunesburi^h  A. 
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WARWICKSHIRE. 

Monasteries.  Order.  Founded.  Value. 

di*     5.     d. 
Coventry  P.  (o)         -  -  Ben.  ab.  1043         538     4     0 

^'iSl^r^''^^^^  ab,  1122  (i;)  538  19 

Mereval    orDeMiravalle,lcj^^  ^^^^^3         254     1     8 

near  Atherston  A.  -  J 

[98]     Combe  (y),olim    Smite,  jcj  3^^,^     , 

near  Brinklow  A.  -  J 

Nun  Eaton  P.  (r)       -         -  Fonterv.N,  T.  H.Il.        255  14     ^J 

WILTSHIRE. 

Ambrosebury,    or    Anies-T 

bury,     olim    Ambrosia,  \  ^^  j^       ^  ^^^ 

sive  Ambrii  Ccenobium  I 

A.        -  -  -J 

Malmesbury,     olim    Caer"! 

Bladon,  Ingelborn,  Mai- 


495  15     2 


T.Egbert 

601      1      If 

1139 

244  11     2 

1142 

212  19     3 

,     -J 

Wilton,  olim  Eliandune  A.  -  Ben.  N. 
Kingswood  A.  (5)     -  -  Cist. 

Bradenstoke  P.  -         -  C.  Aust. 

Edindon,    or    Hedington"!  Bonhom-1  .^ru  aao     9     71 

P.  (/)  -         -         -J    mes        J  * 

WORCESTERSHIRE. 

AVorcester  P.  (//)         -        -Ben.  T.Edgar  1229  12     8i 

Pershore,olim  Perscora  A,.  -  Ben.  984  648     4     5 

[  99  ]     Eovesham,  or  Evesham  A.  -  Ben.  701  1183  12     9 

Malvern  Major  P.     -  -  Ben.  ab.  1083  308     1     4f 

Bordesly  A.  (w)  -        -Cist.  1138  388     9  10^ 


(0)  Omitted   in  Deggi,    Watton,    Gibson,  and  but  the  town  is,  it  seems,  subject  to  the  sheriff  and 

JBunu  justices  of  Wiltshire,  and  accounted  within  the 

(p)  Summa  inde  219/.  12<.  Od.  ob.  q.  summa  hundred  of  Chippenham  in  that  county,  though  it 

clara  190^.  2t.  6d.  q.    Stevens  and  Tawier*^  MSS.  be  encompassed  with  Gloucestersfairey  and  seven 

¥«lor.     If  we  may  depend  on  the  accuracy  of  the  miles  distant  from  any  other  town  in  M^tdiire. 

Liber  Regis,  this  was  one  of  the  greater  monaa-  With  regard  to  the  spiritual  jurisdiction,  it  it  in 

tcries.  all  matters  subject  to  the  bishop  and  archdeacon 

(df)  Erroneously  placed  by  Mr.  Speed  in  Lei-  of  Gloucester, 

ccstershire.  (/)    Farleigh    and    Lacock    are    added,    wiA 

(r)  It  is  frequently  called  an  abbey  in  the  char-  Speed*s  yahiation,  in  Degge,  fFdison,  GAaim,  and 

ltnofjBo£«7<iro«ni,  earl  of  Leicester,  the  founder,  JBum;   whereas    in  Dugdale  Farkigli   la    only 

his  ioo,  and  of  K.  Henry  2.    Mon.  Angl.  torn.  i.  153/.  14s,  SiL  ob.  and  Lacock  1681.  9s.  trf. 

^  518,  519.  (m)  Omitted  in  Degg^,  ITafjen,   Of^Mn,  md 

{s)  This  abbey  was  placed  in  Gloucestershire  JBum, 

in  th«  fine  edition  of  Tanner's  Notitia  Monastica,  (w)  Falsely  placed  by  Speed  in  Buckhiglam* 

(as  Mon.   Aug.  torn.  i.  p.  811.    104a   10^.}';  shire. 
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YORKSHIRE. 


Monasteries.  Order* 

Whitby,    olim     Streanes-"} 
chach.      Sinus      Phari,  >Ben. 
Fresteby  A.        •  ) 

Selby,  olim  Salebeia  A.       -  Ben. 

Watton,  olim  Vetadim  P.  -  Glib. 

York  St  Mary  A.        -      -  Ben. 

Pontfract,  olim  Kyrkeby.or  1  ^, 
Brokenbrkee  k      -       r^^""' 


Founded.  Value. 

T.W.Conqr.4.37     2     9 

T.  W.  Conqr.  729  12  lOj 
ab.  1150  360  18  10 


1088  1650     7 

T.W.  Rufiis  327  U 


nroKenDrigge  r.      -      j 
N^UpNostlai,  orNestel.  J(j^  ^^^^      rj. ^  ^^^^^  ^^^  ^3 


Oi 


Bolton  in  Craven  P.  -  C.  Aust 

Kirkham  P.  -        -     -  C.  Aust. 

Biiiiington,    or    Bridling-  \ 

ton,  olim  Brellinton,  or  >  C.  Aust. 

Berlintona  P.        •         •) 
Gisebume,  orGysburgb  P.  -  C.  Aust. 
Rirer,  olim  Rievall,  or  Ri- 1  r,. 

vaulxA.        .        .        /^'^^ 
Fountains,   or   De   Fonti-1  q.  . 

bus  A.        -        -  j         ' 

dyland,     olim   De    Bella- ^ 

landa,    Bcgelanda,    sive  >Cist. 

Becbland  A.        -        -  J 

Rocb,  or  De  Rupe  A.  -  Cist. 
Kirkstall  A.  -  -  -  Cist. 
Melsa,  or  Meaux  A.  -  Cist* 

Joreral,  Jervaux,  or  Ger- 1  r«-  |. 

VIS  A.        -  -  J 

Monk  Breton,  or  Lunda  P.  -  Clun. 
Hoontgrace  P.  {x)  -  Cartlu 


1120 
1121 

T.  H.  I. 

1129 
1131 

1132 
1148 
1145 


212 
269 


3 
5 


4 
9 


547  16  11^ 

628     3  4 

278  10  2 

998     6  8i 

238     9  4 

367  13  3 


1147 

224 

2 

5 

1147 

329 

2 

11 

1150 

299 

6 

H 

1156 

234 

18 

5 

T.  H.  II. 

239 

3 

6 

1396 

32  S 

2 

lOi 
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It  may  not  l>e  amiss  to  subjoin  to  this  catalogue  of  the  religious 
booses,  part  of  the  instructions  which  were  drawn  up  by  the  king's 
order,  to  ascertain  the  value  of  all  the  estates  of  the  clergy,  both 
secular  and  regular,  for  the  purpose  merely,  as  it  was  alleged,  of 
securing  the  full  payment  of  the  tenths*    But  as  Co//i»*  observes. 


o^ 


(0  •2><aE9f>    Wattoih  Gihtonj  and  Burny  have  with  Speeds  valuation,  though  valued  in  Dugdalt 

•bo   Hull   Cbartreusehouse,  Warier,    and   Old  at  18S/.  St.  only.     And  Siratflour  or  StraU  Flo- 

lUlM  S  wbeieas  in  Dugdale  the  first  is  valued  rida,  in  Cardigan8hii%  (prabablj  from  the  figurva 

tt  1742.  18«.  ScL  the  second  at  148/.  7«.  S«L  and  not  being  distinctly  pl^Dtd  in  fy)efd),  is  made 

the  ddrd  al  1971.  I9t.  Sd.     Thej  have  also  Rithal  1296/.  6t,  per  mm.  in  Ihgge,  fFathn,  Gi^timf 

SS1I.  14f.  Sd.  which  is  the  total  valuation  of  JEU-  and  Bwrn;  whereas  the  sum  total'is  bo  more  than 

vauh,  before  inserted  with  JDugdak**  valuation.  199/.  6s%  Sd,  and  the  clear  sum  only  J 18/.  7^  Sd, 
▼al  Crudt  id  JDenbikhAife  is  likewise  put  in 

H  4 
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(Eccl.  Hist.  vol.  ii.  p.  9^.)9  ^^  these  instructions  had  in  all  likeli- 
^'  hood  a  farther  reach :  the  design  seems  to  have  been  to  draw 
"  envy  upon  the  spirituality  from  the  greatness  of  the  revenues. n 
It  was  to  give  the  king  an  inviting  prospect  upon  the  abbies,  to 
awaken  his  fancy  towards  a  dissolution,  and  solicit  him  to  make 
"  prize  of  the  church." 

"  Instructions  devised  by  the  kingV  highness,  by  the  advice^  of 
*^  his' council,  for  knowledge  to  be  had  of  the  whole,  true,4ind 
"  just  yearly  values  of  all  the  possessions,  manors,  lands,  tene- 
'^  ments,  hereditaments,  and  profits,  as  well  spiritual  as  temporal, 
"  appertaining  to  any  manner  of  dignity,  monastery,  priory, 
church  collegiate,  church  conventual,  parsonage,  vicarage,  chan* 
eery,  free  chapel,  or  other  dignity,  office,  or  promotion,  spiritual 
**  within  this  realm,  JVales^  Calais^  Berwick^  and  marches  of  the 
same,  as  well  in  places  exempt  as  not  exempt,  which  his  pleasure 
is  that  such  as  shall  have  charge  by  his  commission  to  survey  the 
same,  shall  efiectually,  with  all  uprightness  and  dexterity,  folr 
*^  low  and  ensue,  as  they  will  answer  to  his  majesty  at  their  peril." 

The  Contents  of  the  Instructions  may  be  understood  from  the  last 

Article,  which  was  thus : 

**  Itcm^  Finally,  after  the  true  and  just  yearly  value  of  all  the 

^'  dignities,  benefices,  offices,  cures,  and  other  promotions  spiritual, 

*'  afore  rehears'd,  examin'd,  and  known,  then  the  said  commis- 

"  sioners,  to  whom  the  commission  shall  be  directed,  shall  cause  to 

"  be  made  a  fair  book  after  the  auditor's  fashion,  putting  first  in 

"  the"  head  thereof  the  name  of  the  archbishoprick  or  bishoprick 

"  where  the  commission  is  directed,  if  the  see  be  within  the  limits 

**  of  their  commission;  and   the  whole  and  entire  value  thereof 

**  lik6  as  is  afore-mentioned  in  the  article  concerning  the  same ; 

"  with  the  deductions  to  be  resolute  that  are  mentioned  in  tlie  said 

"  article,  and  none  other.     And  then  next  to  put  the  name  of  the 

"  cathedral   church  or   monastery,   where  the  see   of  the   arch- 

"  bishoprick  or  bishoprick  is,  and  the  number  and  names  of  all 

"  such  dignities,  prebends,  offices,  cures,  chanteries,  and  pi*omo- 

"  tions  spiritual,  which  be  in  succession  in  the  said  cathedral  church 

"  or  monastery :  and  as  well  the  whole  and  entire  yearly  value  of 

"  the  said  cathedral  church  or  monastery,  as  the  particular  yearly 

#  profit  that  belongs  to  every  the  said  dignities,  prebends,  offices, 

'^  ^c,  with  the  deductions  to  be  resolute  out  of  the  same,  as  is 

^^  mentioned  in  the  article  above  specified  concerning  the  same : 

^^  and  then  next  after  that,  to  pat  the  number  and  name  of  every 

"  archdeaconry  and  deanry  rural,  within  the  limits  of  their^com- 

"  mission,  and  in  whose  diocese  and  jurisdiction  they  be;  and 

"  their  several  and  particular  yearly  Value  and  deduction??  like  as 
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*<  is  mentioned  in  the  article  concerning  the  same :  and  next  aftet 

*<  that  to  put  every  college,  church  collegiate,  hospital,  abbey,  mo- 

*^  nastery,  priory,  house  religious,  parsonage,  vicarage,  chantery, 

*^  free  chapel,  and  all  other  promotions  spiritual,  under  the  title 

**  and  name  of  the  Deanry  Rural,  where  such  colleges,  churches 

*^  collegiate,  hospitals,  abbey,  ^c.  lyen  and  bin  founded ;  and  their 

<<  several  and  distinct  yearly  values.     And  the  number  and  names 

<<  of  such  prebends,  dignities,  offices,  cures,  chanteries,  free  chapels, 

**  8fc,  and  their  distinct  and  several  yearly  values,    as   is  before 

^'  declared  in  the  said  articles ;  so  that  always  under  the  title  of 

«  every  deanry  rural,  there  be  contain'd  all  such  dignities,  abbeys, 

'^  monasteries,  S^c.  wheresoever  they  lyen  and  byn  in  the  deanry 

'*  where  they  be  founded  and  edified.     And  if  any  of  them  be 

^*  out  of  the  limits  of  all  deanries,  then  to  put  'em  by  themselves, 

^^  rehearsing  their  names,  and  the  places  where  they  lyen,  and  in    [  102  3 

<<  whose,  diocess  and  jurisdiction,   with  their  whole  values,    4-c. 

*^  added  to  every  of  'em  distinct  by  themsdves :  foreseeing  always, 

*^  tha);  in  the  making  of  the  yearly  values  of  every  manner  digni- 

*^  ties,  monasteries,  8^c.  above-mentioned,  there  be  made  a  whole 

'^  and  entire  value  of  every  of  'em  by  themselves,  and  nothing  to 

*^  be  allow'd  or  deducted  out  thereof  for  reparations,  fees,  serving 

^^  of  cures,  or  any  other  causes  or  things  whatsoever  it  be,  except 

^^  only  such  annual  and  perpetual  rents,  possessions,  alms,  synods, 

^^  paroxies,  and  fees  for  offices,  as  be  before  especially  mentioned 

*'  in  the.  articles  afore-written.     And  after  the  said  book  be  made, 

'^  then  the  said  commissioners  shall  certify  the  same  unto  the  king's 

^*  exchequer,  under  their  seals,  according  to  the  tenor  of  their 

^  commission,  as  they  will  answer  unto  the  king's  highness  at  their 

^^  utmost  peril ;  to  the  intent  that  the  tenth  of  the  premises,  may 

*^  be  tax'd,  and  set  to  be  levied  to  the  king's  use,  according  to  the 

^^  statute  made  and  provided  of  the  grant  thereof." 

The  Commission  relating  to  the  City  and  Liberties  of  London^ 
made  out  in  pursuance  of  the  preceding  Instructions. 

*^  Henricus  octavus  Dei  gratia  Anglice  et  Frandte  rex,  fidei  Biblioch. 
"  defensor,  dominus  Hibernian,  et  in  terra  supremum  caput  Angli"  S**^"'j.  4^ 
*'  catiiE  ecclesise,  reverendo  in  Christo  patri  episcopo  Londinensi^  los.  fol. 
"  ac  dilectis  et  fidelibus  suis  Johanni   Champneys  militi,  ThomtB  J^j). 
^  Cromwell  magno  secretario  suo,  Johanni  AUeyn  militi,   Thonut  1534-5. 
"  Bedell  clerico,  Johanni  Baker^  Henrico   White^  Johanni  Onley^ 
"  T?umue  Rmhieon,  Gulielmo  Baag/er,  Paulo  WithypoU^  Richardo 
"  Gresham^    Hervey  Mildemay^    Thonue  BurgoyUy    Thonue   Bo^ 
^^  berteSf  et  Johanni  Foote^  auditoribus,  salutem :  Sciatis  quod  nos 
"  de  fidelitatibus  et  providis  circumspectionibus  vestris  plene  con- 
'^  fidentes ;  assignavimus  vos  quinque  qdatuor  e  vobis,  ac  quinque 
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^^  quatuor  et  tribus  vestr&m,  vel  in  majori  aut  minori  nameroy  prout 
<<  per  discretiones  vestras  vobis  melius  visum  fuerit,  plenam  potes- 
^^  tatem  et  auctoritatem  ad  inquirendum,  scrutandum,  ct  exami- 
^^  nandum  viis^  modis  quibus  scire  poteritis  infra  civitatem  Londxni 
^^  et  libertates  ejusdem,  de  omnibus  et  singulis  articulis  et  in- 
^*  stnictionibus  praesentibus  annexis,  faciend.  et  exequend.  cum 
«  eflfectu,  prout  in  iisdem  articulis  plenids  continetur,  et  vitim  in- 
<*  jungentes  quod  circa  praemissa,  effectuality  intendatis,  ac  ea 
**  faciatis  et  exequamini  diiigentes,  <$r.  quod  TeritAtem  de  eisdem 
[  102  ]  ^^  articulis,  et  decorum  singulis  habere  poterimus,  absque  favore, 
<*  fraude,  dolo,  comiptione,  inde  nobis  respondere  velitis;  et 
*^  quicquid  in  prasmissis  thesanrariO)  cancellario,  camerario^  et  ba- 
**  ronibus  de  scaccario  nostro ;  inde  et  de  omnibus  drcumstantiis 

* 

'*  eorundem  prout  articidi  prasdicti  in  se  exigunt ;  et  festo  Sanctas 
^'  Trinitatia  proxime  futurae  sub  sigillis  vestris  distinct^  et  apert^ 
<*  in  debita  forma  inscriptis  oertificetis :  et  hoc  sub  periculo  locum- 
**  benti  nullatenus  omittatis.  Damns  etiam  praeterea  vobis  plenam 
'*  potestatem  tales  et  tantos  scribas,  r^^trarios,  recq>torea»  audi- 
^*  tores,  et  alios  officiarios  et  ministros  quorumcunque  pnplatonun 
<*  et  clericorum  ecclesi« ;  coram  vobis  convocandi  et  examinandi, 
^^  prout  vobis  pro  meliori  executione  videbitur  expedire :  man- 
*^  dahtes  in  super  tenore  praesentium  omnibus  et  singulis  vice- 
«  comitibus,  majoribus,  ballivis,  registrariis,  ac  aliis  offidariis  et 
•<  ministris,  tam  nostri  quam  aliorum  praelatorum  aeu  derioosum^ 
*^  singulis  fidelibus  subditis  nostris  quibuscunque  quod  vobk  in 
<*  executione  praemissorum  de  tempore  in  tempus  intandentea  sint 
<*  et  auxiliantes,  prout  decet  In  eujus  rei  testimonium  has  liteaa 
**  nostras  fieri  fedmus  patentes  apud  Westm.  xxx  die  nhnuariij  anno 
**  regni  noatri  viceaimo  sexto." 
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Hac.  in  Octab.  S.  Mich.  An.  9  &  lO.H.  III.  A.  D.  1224. 

±HILIP  de  Ardem  clerk  was  attached  to  answer  John  the  son  Prynnt'i 
of  Bobert,  wherefore  he  draws  him  into  plea  in  court  christian  for  l^jj!*"' 
the  lay-fee  of  the  said  John^  the  son  of  Mobertj  contrary  to  the 
prohibition,  ^-c*  Wherenpon  the  said  Johuj  by  his  attorney,  cortl- 
plains,  that  the  said  Philip  draws  him  into  plea  concerning  the 
wood  of  Lecj  and  the  moor  of  Wicton ;  and  in  like  manner  for 
this,  that  whereas  the  said  Jofin  and  his  men  take  pledges  of  the 
said  Philip^  for  injuring  his  corn  and  meadows,  and  other  wrongs ; 
the  said  Philip  draws  him  into  plea  for  that  takings  whereby  he  is 
injured,  Sfc.  to  the  value  of  one  hundred  marks,  and  therefore  h^ 
brings  suit,  4^. 

And  Philip  comes  and  saith.  That  he  ought  not  to  answer  the 
said  John  or  his  attorney  in  any  plea,  because  he  is  excommuni- 
cated ;  and  he  brings  here  the  letters  of  the  archbishop  of  Yorke 
thereof,  which  testify  this  in  hac  verba.  ^  W.  by  the  grace  of 
^  God,  Sfc.  Know  ye,  that  the  abbot  otKokersand,  and  the  priors 
*^  of  Kokersand  and  of  Bokehamj  have  informed  us,  that  they  have^ 
**  by  the  authority  of  the  pope,  put  in  the  bond  of  excommuni- 
"  cation  the  noble  man  John^  the  son  of  Bobert ;  commanding  us 
**  that  we  should  denounce  him  such,  which  we  signify  to  you  at 
'^  the  instance  of  master  Philip,  the  bearer  of  these  presents,  that 
"  you  may  be  certified  hereof*  Farewell.  Giv^,  SfcJ*  And  C  106  ] 
thereupon  the  said  Philip  saith,  that  he  will  not  fmswer,.  unless  the 
court  shall  advise  it 

And  John  comes  by  his  attorney,  and  saith.  That  he  doth  not 
complain  of  the  plea  before  those  judges,  because,  with  respect  to 
the  tithes  of  hay  and  mills  which  Philip  there  demanded,  he  will 
willingly  do  what  of  right  he  ought  to  do;  but  Philip  empleaded 
him  against  the  prohibition,  Sfc.  before  W.  treasurer  and  Gr.  peni- 
tentiary of  Yorlc^  concerning  his  lay-fee  aforesaid,  and  moreover 
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1224.      concerning  a  certain  hermitage,  and  the  tenth  beast  of  his  forest; 

and  therefore  he  hath  suit ;  and  he  freely  grants  to  him,  Sfc.  the 

tithes  of  hay,  and  mills,  and'  pannage. 

And  Philip  defends  the  whole,  except  only  so  far  as  concerns 
the  tenth  beast,  which  he  demands,  and  whereof  his  church  was 
seised,  and  saith,  that  he  and  his  men  have  always  had  their  pasture 
every  where  in  the  forest ;  and  the  said  John  and  his  men  take  his 
men,  and  deprive  him  of  his  pasture  and  common. 

Becan^  the  said  John  doth  not  shew  at  the  said  day,  by  cita- 
'  tions  or  any  other  means,  that  the  said  Philip  prosecut^  any  plea 
in  court  christian,  concerning  any  lay-fee,  it  is  considered  that 
Philip  go  thereof  quit,  and  John  be  in  mercy.  And  it  is  prohi- 
bited to  Philip  to  prosecute  any  plea  against  the  crown  of  the  lord 
the  king. 

In  a  fragment  of  plea-rolls  in  the  Tower,  before  the 
justices  itinerant^  abbut  the  55th  year  of  Henrjf 
the  3d,  (as  Mr.  Prynne  conjectures  by  the  hand^) 
and  A.  D.  1274. 

line.  Rot.        Master  William  de  Brauncewell  was  attached  at  the  suit  of  Gil» 
^     ,       bert  Parleben,  wherefore  he  drew  him  into  plea  in  the  spiritual 
K.  Jolm,      court  about  the  chattels  of  the  said  Gilbert y  which  concern  neither 
p.  126.        testament  nor  matrimony.     And  Henry  Dean  of  la  Ford  was 
attached  to  answer  the  said  Gilbert^  wherefore  he  held  the  said  plea. 
And  William  and  the  Dean  come  and  say,  that  after  the  prohi- 
bition of  the  lord  the  king,  they  never  held  nor  prosecuted  the 
said  plea  ;  but  they  will  speak  the  truth,  that  in  fact  the  said  Gi7- 
bert  sold  to  the  said  William^  and  to  a  certain  person  his  partner, 
the  tithes  of  the  com  of  his  church  for  37  marks ;  and  because  he 
[  107  ]    had  Bot  paid  that  money  at  the  appointed  times,  he,  as  parson,  em- 
pleaded  him  in  the  chapter  before  the  prohibition :  and  he  demands 
judgement  if  he  could  do  that  or  not? 

And  Gilbert  comes  and  acknowledges  the  whole,  but  saith,  that 
he  paid  the  said  money  to  him,  but  he  hath  no  suit  thereof:  and 
he  saith,  that  the  said  William  demands  of  him  a  certain  penalty. 

And  William  saith,  that  he  neither  doth  nor  will  demand  of  him 
any  penalty. 

It  is  therefore  considered,  that  the  said  William  may  lawfully 
prosecute  the  said  plea  in  the  spiritual  court,  since  it  is  concerning 
tithes,  and  that  the  said  Dean  may  hold  plea  thereof.  And  Gilbert 
in  metcy. 
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Plac.  Pari.  18  E.  I.     No.  34.     A.D.  1290.  - "    ^^90- 

Ralph  bishop   of  Carlisle  demands  against  the  prior  of  the   Between 
church  of  Carlisle  the  tithes  of  two  pieces*  of  land  lately  assarted  J^jp^^/'of 
in  the  forest  of  Inglewood^  one  of  which  is  called  Lynikwayt^  and   Carlisle  for 
the  other  Kirkethwayi^  and  which  belong  to  the  said  bishop,  for   of^aasarted 
that  the  said  pieces  are  within  the  limits  of  his  parish  church  of  ^<^ 
Aspateryk^  and  for  that  the  said  bishop  and  his  predecessors  always   Riiej'g 
before  the  said  pieces  were  prepared  for  cultivation,  lAdb  whilst   ^"^-  ^^' 
they  were  covered  with  wood,  have  used  to  receive  the  tithes  of  «/      . 
the  pannage  of  the  same  pieces,  until  the  said  prior  by  a  certain   K.  John, 
suggestion  made  upon  a  suppression  of  the  truth  this  year  sued  ^*  ^^' 
out  a  certain  writ  of  the  lord  the  king  to  the  justice  of  the  lord  the  l^^' 
king  of  his  forest  beyond  Trent,  and  unjustly  deprived  the  said 
bishop  of  the  tithes  aforesaid :  and  that  the  tithes  aforesaid  belong 
to  the  said  bishop  by  reason  of  his  church  of  Aspateryk  aforesaid, 
he  prays  may  be  enquired  by  the  country. 

And  the  prior  comes  and  saith,  that  the  tithes  aforesaid  belong 
to  him  and  his  church  of  the  Blessed  Mary  of  Carlisle,  and  not  to 
the  said  bishop ;  for  he  saith,  that  the  lord  Henry,  the  old  king, 
granted  to  God  and  his  church  of  the  Blessed  Mary  of  Carlisle, 
and  the  canons  serving  God  therein,  all  the  tithes  of  all  lands 
which  the  said  lord  the  king,  or  his  heirs,  kings  of  England, 
diould  prepare  for  cultivation  in  the  aforesaid  forest,  and  en- 
feoffed the  said  church  thereof  by  a  certain  ivory  horn,  which  he 
gave  to  the  said  church,  and  which  it  still  hath ;  and  he  prays 
judgement,  3fc. 

And  hereupon  master  Henry  de  Burton,  parson  of  the  church  [  108  ] 
of  Tharesby,  comes,  and  saith,  that  the  tithes  aforesaid  belong  to 
him  by  reason  of  his  church,  and  not  to  the  said  bishop  and 
prior;  because  he  saith,  that  the  pieces  of  land  aforesaid,  of  which 
the  tithes  are  demanded,  are  within  the  boundaries  of  his  parish, 
and  that  he  and  his  predecessors  have  always  been  in  the  actual 
perception  of  the  great  and  small  tithes  of  the  aforesaid  pieces,  as 
of  the  right  of  his  church  of  Thoresby,  until  the  said  prior,  toge- 
ther with  certain  other  persons,  by  means  of  the  said  writ,  un- 
justly deprived  him  of  the  said  tithes ;  and  that  he  and  his  pre- 
decessors have  always  been  i^  the  actual  perception  of  the  said 
tithes,  as  well  great  as  small,  he  prays  may  be  enquired  of  by  the 
country,  S^c. 

And  William  Inge,  who  sues  for  the  lord  the  king,  saith,  that  the 
tithes  aforesaid  belong  to  the  lord  the  king  and  to  no  one  else,  be- 
cause he  saith,  that  the  said  pieces  are  within  the  bounds  of  the 
forest  of  the  said  lord  the  king  of  Ingelwood,  and  that  the  said  lord 
the  king  may  in  his  said  forest  build  towns,  erect  churches,  ossart 
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1290.     lands,  and  confer  such  churches  widi  the  tithes  of  those  lands  upon 

■""■"""""  whomsoever  he  will  at  his  pleasure,  for  that  the  said  forest  is  not 

within  the  limits  of  any  parish ;  and  he  prays  that  those  tithes  may 

remain  to  the  lord  the  king,  as  of  right  they  ought  for  the  reason 

aforesaid. 

And  because  the  lord  the  king  would  be  certified  upon  the  pr^ 
mises,  that  to  every  one  may  be  given  that  which  is  his,  let  fVtl^ 
Ham  de  Vesey^  justice  of  his  forest  beyond  Trent^  Thomas  de  Nor^ 
manvillj  escheator  of  the  said  lord  the  king  in  those  parts,  and  Jlft- 
chael  de  Arkle^  be  assigned  to  enquire  the  truth  of  the  matter  in 
the  premises ;  and  what  inquisition  they  shall  make  thereupon  let 
them  make  known  to  the  lord  the  king  in  his  next  parliament  after 
Easter ;  and  let  the  parties  aforesaid  wait  that  term.  Afterwards, 
at  the  said  parliament  after  Easter j  the  said  William  de  Vesey  and 
Thomas  de  NormarmU^  recorded  before  the  said  lord  the  king  and 
his  council,  that  they  could  not  procei^  to  take  the  aforesaid  inqui- 
sition at  the  day  before  given,  by  reason  of  a  certain  letter  of  the 
bishop  of  Carlisle  delivered  to  them,  inhibiting  them  froifi  putting 
any  to  their  oath  at  that  time,  which  letter,  sealed  with  the  seat 
of  the  said  bishop,  the  said  William  and  Thomas  produced  before 
the  aaid  lord  the  king:  therefore,  by  the  command  of  the  lord  the 
king,  let  the  aforesaid  William^  ThomaSj  John  de  Lythe^eynes^  and 
Michael  de  Harcla^  be  assigned  to  take  tlie  aforesaid  inquisition,  so 
that  they  certify  the  lord  the  king  thereof  at  his  parliament  after 
[  109  ]  ^^  f®^^  ^^  Saint  Michael  next  ensuing,  ^-r.  and  that  they  adjourn 
the  aforesaid  parties  to  the  same  day,  Sfc. 

Rot.  Pari.  33  E.  I.  No.  3.    A.D.  1304. 

Chriat  To  the  petition  of  the  prior  and  convent  of  Christ  Church,  pray- 

^J'J^  ing  remedy  hereupon,  that  whereas  Isabella  de  Fontibus,  late  coun- 
Ril.  PI.  tess  oi  Albemarle,  granted  to  them  by  her  deed,  the  tithe  of  all  conies 
Pari.  241.     .j^  ^^  manor  of  Thoiie,  in  the  Isle  of  Wight,   William  Russell,  the 

now  keeper  of  the  king  of  tlie  isle  aforesaid,  does  not  permit  them 

to  take  any  tithe  of  this  sort : 

It  is  answered,  —  Let  a  writ  go  out  of  chancer}'  to  the  treasurer 

and  barons,  tliat  they  inspect  the  deed,  and  make  enquiry  of  the 

seisin,  and  further  do  what  shall  be  just. 

Rot  Pari.  8  E.  11.  No.  97.     A.D.  1314  &  1315. 

Tenentes  To  our  lord  the  king  and  his  council,  shew  his  tenants  of  his 

Lin^CTTtk.   ^^^  ^  Liskerede  in  CoiTWall,  that  whereas  king  Richard  of  Gfifr- 

(Dono.)      many,  formerly  earl  of  Corn'ooall^  granted  to  them  in  fee-&rm  his 

town  of  Lyskerede  aforesaid,  with  the  mills  of  the  town,  rendering 

therefore  yearly  18/.  \9d.  and  half  a  mark  to  the  vicar  of  the  said 

town,  and  that  to  be  in  satisfaction  of  the  tithes  of  the  said  mills  ; 

7 
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Bod  that    the  said    tenants    should  not  be  any  more   charged    1814-5. 
agakiat  their  warranty,  the  said  king  Richard  gave  Ss.  of  rent  to  — — ^- 
ibe  prior  of  Launceslanj  parson  of  the  said  town  otLiskeardj  at  the 
great  request  of  the  said  prior  and  vicar,  who  then  covenanted  that 
it  was  die  established  payment  for  tithe  for  ever;  from  which  time 
till  now  the  said  fiirmers  have  paid  the  half  mark  to  the  vicar,  and 
the  king's  provost  of  his  manor  of  IJskeard  has  paid  the  Bs.  to  the 
panons  of  the  chnrch ;  but  now  lately  John  Launseles,  vicar  of  the 
said  town,  notwithstanding  the  composition  made  between  the  king 
Bichard  of  Germany  and  the  vicar's  predecessors  above  named,  came 
sad  d^nanded  of  them  the  tithes  in  kind,  whereas  by  the  aforesaid 
dxnposition  he  ought  to  have  only  the  demy  mark,  and  the  prior, 
the  parson,  the  8^.  to  the  disherison  of  the  king,    and  to  the 
diarge  of  the  town  aforesaid;  and  upon  this  the  bishop  of  Exeter 
has  CKOommunicated  them,  and  interdicted  their  church,  and  con- 
dwnnad  them,    whereas  they  can  neither  charge  nor  discharge 
diemelves,  nor  prove  the  said  composition,  nor  put  it  in  judgo- 
mecni  without   the  king    and  his  council;    wherefore  they  pray 
lamedy* 

Anfwer.^^luetHugh  de  Curieney,  John  de  Foxle^  and  John  de    r  no  ] 
WesUe,  or  two  of  them,  so  that  the  said  Hugh  be  one,  be  assigned 
to  enquire  in  the  presence  of  the  parties  of  the  tithe  within  written, 
to  wit,  how  much  tithe  hath  used  to  be  given  for  the  mills,  Src. 
at  the  time  when  it  was  in  the  hand  of  King  Richard  of  Germany^ 
tod  whether  there  be  a  composition  thereof  or  not,  and  of  the  other 
trtides,  4v.  and  let  them  return  the  ipquisition  before  the  treasurer    ' 
snd  barons  of  the  exchequer,  and  let  there  be  done  thereupon 
there  what  justice  shall  advise ;  and  let  there  be  a  writ  to  the  bishop, 
commanding  him,  in  the  mean  time,  to  supersede  the  execution  to 
be  done  against  the  men  of  Liskeardj  of  those  things  which  were 
drawn  in  plea  before  him  concerning  the  said  tithe,  and  in  the 
mean  time  to  revoke  also  the  sentence,  if  any  should  have  been 
denounced  against  them  in  that  case. 

Rot.  Pari.  No.  131.    Eodem  Anno. 

To  the  petition  of  the  prior  of  the  church  of  Christ  of  Txvynhantf 
luggesting,  that  whereas  he  had  empleaded  the  prior  of  Brunmare, 
in  court  christian,  for  certain  tithes  arising  in  the  lands  of  the  said 
prior  of  Bntnmorej  in  the  parish  of  the  church  of  the  said  prior  of  the 
church  of  Christ  of  BoUcj  yet  by  a  certain  prohibition  of  the  king, 
directed  to  the  judges,  forbidding  them  to  proceed  in  the  said  plea, 
br  that  the  said  prior  of  Brunmore  held  all  his  demesne  lands  in 
the  new  forest  of 'the  gift  of  king  Henry ^  the  king's  grandfadier, 
the  saiii  judges  have  not  proceeded  any  farther  in  the  plea,  4k* 
^   ,  wherefore  they  pray  remedy : 
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Aaswer. 


1314-5.  It  is  answered,  let  John  de  Foxle  and  John  de  Wcstcote  be 
assigned  to  enquire^  in  the  presence  of  tlie  parties,  who  are  pre- 
viously to  be  summoned,  if  they  choose  to  be  present,  whether 
the  said  place  of  which  the  tithes  are  demanded  be  included  in  the 
king's  charter  made  to  the  prior  of  Brunmorej  and  were  of  the  de- 
mesne lands  of  the  said  prior  at  the  time  of  making  the  said  charter, 
or  whether  the  said  prior  acquired  that  place  afterwards,  and  if  so, 
then  of  whom,  and  when ;  and  if  the  said  place  be  within  the 
limits  of  the  parish  church  of  Bolse^  and  were  tithable  before  it 
came  to  the  hands  of  the  said  prior,  or  not;  and  if  so,  then  in 
what  manner,  and  how ;  and  let  them  return  the  inquisition  into 
chancery. 


[Ill] 


Rot  ParL  No.  134,  Eodem  Anno. 
To  the  petition  of  Thomas  de  Yurflet^  parson  of  the  church  of  St. 
John  of  Devises,  suggesting  that  he  and  all  his  predecessors  have 
used  to  have  the  tithe  of  hay  in  the  meadow  of  the  park  oi  Devises  g 
which  meadow  is  now  converted  into  pasture,  and  sold  to  divers 
men  of  the  country  for  the  feeding  of  their  beasts ;  and  which  tithe 
is  now  of  late  subtracted ;  wherefore  he  prays  remedy : 
Answer.  It  is  answered,  let  John  de  Foxle,  master  John  Walevoeyn,  and 

WiUiam  de  Harden,  or  two  of  them,  be  assigned  to  enquire  whe- 
ther the  king,  at  the  time  when  the  park  was  in  his  hand,  used  to 
give  the  tithe  of  hay  of  the  meadows  in  the  said  park,  and  from 
what  time,  and  in  what  sort,  and  how  ;  and  if  those  meadows  be 
changed  into  pasture,  then  when,  and  by  whom,  and  in  what 
sort,  S^c.  and  how  much  the  tithe  thereof  coming  is  worth,  Sfc. 
and  let  the  inquisition  be  made  in  the  presence  of  the  parson,  i^ 
being  warned,  he  choose  to  be  present,  and  let  the  inquisition  be 
returned  before  the  king. 

Rot  ParL  No.  221.     Eodem  Anno* 

To  the  petition  of abbess  and  the   convent  of  Godestowe, 

suggesting  to  the  king,  that  they  are  of  the  foundation  of  the  king's 
ancestors,  and  that  at  the  foundation  of  their  house  the  tithes  of 
all  things  renewing  in  the  manor  and  park  of  Woodstock  were 
•  granted  by  the  charters  of  the  king's  progenitors;  by  virtue  of 
which  grant  the  said  abbess  and  convent,  and  their  predecessors, 
have  always  hitherto  been  seised  of  the  tithes  following,  to  wit,  of 
the  tithes  of  all  colts  of  the  king's  stud ;  and  that  the  now  keeper 
of  the  said  stud  refuses  to  pay  such  tithes,  paying  only  one  of  the 
weaker  colts  to  the  said  abbess  and  convent  yearly ;  and  fourteen 
colts  of  the  two  years  last  past,  for  which  they  have  received 
nothing,  remain  to  be  accounted  for^  wherefore  they  pray  a  fit 
remedy : 
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It  is  answered  by  the  council.     It  seems  to  the  council,  that  if  1314-5. 

sudi  sort  of  tithe  be  due,  and  the  religious  be  in  the  actual  per-    T 

ception  of  it,  it  must  be  commanded  to  the  king's  bailiff  that  he 
pay  the  tithes  due  annually ;  and  also  pay  the  arrears  thereof  if 
any  there  be. 


Rot.ParL  15  &  16  E.IL  No.  10.     A.D.  1321  &  1322.  [  112  ] 

To  our  lord  the  king  and  his  council,  his  poor  chaplains,  the  Prior  and 
prior  and  convent  of  Brecknock^  pray  remedy,  for  that  whereas  g^^kM^ 
the  keepers  of  the  lands  and  castles  of  Brecknock^  Hay,  Glerdeoentff 
Talgarth^  thereto  appointed  by  our  lord  the  king,  detain  from  them 
certain  tithes,  of  which  they  have  been  seised  from  the  time  of  the 
foundation  of  their  house  until  now,  under  divers  deeds  of  the  lords 
of  those  lands  and  castles,  that  is  to  say,  of  the  tithes  *  of  all  manner  *  Bes  touu 
of  things  consumed  by  the  lords  of  the  same  lands  and  castles,  or  ^^nwM 
by  their  servants,  whether  the  lord  be  present  or  absent,  and  the  ^}^  v*  let 
tithe  of  pleas,  tolls,  gifts,  gains,  rents,  and  of  all  manner  of  pro-  ^cf^^ 
fits;  by  which  detention  your  said  chaplains  are  in  great  mischief  "nular 
of  their  livelihood :  wherefore  may  it  please  you,  for  God's  sake,  STutha  of 
to  command  your  said  keepers  that  they  may  have  and  receive  the  *!^  "°'?*  ^^ 
aforesaid  tithes  for  their  sustenance,  as  they  hitherto  have  done,  wine,  li- 
according  to  the  purport  of  their  charters  ;  for  if  they  are  not  sup-  J"*^  ^'» 
plied  with  the  aforesaid  tithes  for  their  sustenance,  they  cannot  ter,  cheese, 
remain  there  to  do  for  the  service  of  God,  as  they  are  bound.  *'^i:2ue8 

Answer •  —  Be  it  commanded  to  the  keepers  of  these  parts,  that  or  houses, 
they  suffer  the  prior  and  convent  to  have  and  receive  the  tithes,  k.  John  * ' 
4tr.  as  they  have  always  before  this  time  had  and  received  them ;  p*  104. 
as  they  can  by  inquisition,  or  any  other  manner,  reasonably  know 
ivhat  they  have  had  and  received. 


Pat.  1.  E.  III.    P.  1.    M.  5.    A.  D.  1327.     Rym.  Fccdera, 

Vol.  IV.  277. 

Of  not  observing  a  Prohibition. 

The  king  to  all  to  whom,  Sfc.  health.  The  venerable  father, 
Gaucelittj  cardinal  priest  of  the  title  of  Saint  Mar'  and  Saint  Peter 
bath  prayed  us  by  his  petition  exhibited  before  us  and  our  council, 
that  whereas  divers  persons  in  our  realm  are  bound  to  him  in  divers 
sums  of  money  for  the  tithes  and  fruits  of  his  benefices  in  Englatul 
purchased  by  them,  and  maliciously  refuse  to  satisfy  him  or  his 
proctors  for  the  same ;  and  the  said  persons,  though  they  had 
voluntarily  submitted  themselves  to  the  coercion  of  the  eccle&iastial 
jurisdiction,  and  had  consented  that  they  might  be  compelled  by 
ecclesiastical  censures  to  the  payment  of  those  sums,  if  they  shoujid  [  us  ]J 
fiul  therein  at  the  appointed  periods ;  nevertlieless  bring  the  kiDg'i 

Vol.  I.  I 


lis  CASES. 

1S27.  prohibitions  to  the  ecclesiastical  judges,  by  reason  of  which  the  said 
•"—""^  judges  dare  not  to  compel  them  to  make  such  payments,  so  that 
the  said  cardinal  is  defrauded  of  his  debts ;  we  would  be  graciously 
pleased  to  provide  for  his  indemnity  in  this  behalf:  we,  having  con- 
sideration to  the  laudable  obeisance  which  the  said  cardinal  paid 
to  the  lord  Edward^  late  king  of  England^  our  father,  and  which 
be  continues  to  pay  daily  to  us  and  to  our  whole  realm,  and 
willing,  of  our  special  grace,  to  provide  for  his  indemnity  in  this 
behalf,  will  and  grant  that  the  said  cardinal  and  his  aforesaid 
proctors  may  demand  and  sue  in  the  ecclesiastical  court  for  all  debts 
which  are  owing  to  the  said  cardinal  for  the  tithes  and  fruits  of 
his  benefices  in  England^  and  that  the  ecclesiastical  judges  may 
compel  the  said  debtors  by  any  censures  of  the  church  to  make 
payment  of  the  said  debts,  any  prohibition  from  us  notwith- 
standmg. 

In  witness  whereof  ^c.  to  endure  for  two  years. 

Witness  the  king  at  Westminster^  the  twenty-sixth  day 
of  March, 
£y  the  king  and  council* 


Pat.  8  E.  III.  P.  9.  M.  34.  A.  D.  1328.  Rym.  Fcedera, 

Vol.  IV.  356. 

The  Revocation  of  the  above  Suspension  of  a  Prohibition  as  made 

against  the  Common  Law. 

The  king  to  all  to  whom,  8^c.  health.  Although  we  have 
granted  by  our  letters  patent  to  the  venerable  father,  Gaucelin^ 
cardinal  priest  of  the  title  of  St.  Maf^  and  St.  Petery  that  he  and 
his  proctors  may  demand  and  sue  in  the  ecclesiastical  court  for  all 
debts  which  were  owing  to  the  said  cardinal  for  the  tithes  and 
fruits  of  his  benefices  in  England;  and  that  the  ecclesiastical  judges 
may  compel  the  said  debtors  by  any  ecclesiastical  censures  to  make 
payment  of  the  said  debts,  any  prohibition  from  us  notwithstand- 
ing; yet  because,  at  the  prosecution  of  Robert  de  Lasey^  suggesting, 
by  his  petition,  in  our  parliament  lately  convened  at  Northampton^ 
that  he  hath  been  impleaded  in  court  christian  by  the  proctors 
of  the  said  cardinal  for  such  kinds  of  fruits  sold  to  the  said  Robertf 
and  that  he,  by  reason  of  our  said  letters  patent,  could  not  have 
[  114  ]  *°y  ^^  ^"  ^"^  court  against  the  said  proctors,  according  to  the 
law  and  custom  of  our  realm ;  it  seemed  to  the  great  men  and 
nobility  of  the  said  realm  there  present,  that  the  said  grant  was 
made  against  the  common  law  of  the  same  realm ;  we  will,  that  if 
the  said  Robert  be  hereafter,  empleaded  m  court  christian  by  the 
said  cardinal,  or  his  proctors,  under  pretence  of  the  said  grant,  for 
such  sort  of  debts  as  aforesaid,  that  the  said  Robert  may  henceforth 
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have  prohibitions  and  attachments  thereupon  in  our  chancery  if  he     1828. 
please^  our  aforesaid  grant  notwithstanding.  — — 

In  witness  whereof,  8^c. 

Witness  the  king,  at  Evesham^  the  twenty-eighth  day 
of  June, 
By  petition  of  the  council. 


Pet  Pari.  2  E.  III.    No.  3.     A.  D.  1328. 
To  our  lord  the  king,  and  his  council,  prays  his  chaplain,  the  Bishop  of 
bishop  of  Landaff,  that  whereas  he  holds  the  church  of  Newland  ^^-^^^^^ 
in  the  forest  of  Deane  to  his  own  use,  and  we  have  a  mine  of  iron 
within  the  parish  whereof  we  make  profit,  and  whereof  your  father, 
sire,  whom  God  have  mercy  upon,  commanded  by  his  writ  that 
lathe  shou'd  be  given  to  your  petitioner's  predecessor  who  lately 
died,  the  transcript  of  which  writ  is  attached  to  this  petition;  ne^- 
vertheless,  sire,  ydur  bailiffs  of  those  parts  will  not  give  the  said 
tithe  without  a  further  command  ;  wherefore  the  bishop  prays,  that 
having  regard  to  this,  that  tlie  tithe  is  due  of  right,  and  that  it 
hath  been  yielded  before  this  time,  you  wou'd  command  the  said 
bailifis,  that  the  tithe  may  be  given  as  it  belongs  to  him. 

Ansuoer. — Let  the  rolls  of  chancery  be  searched;  and  if  it  be 
found  that  such  writ  was  heretofore  granted,  let  such  writ  be  had 
now. 

The  king  to  the  keeper  of  the  forest  of  Deane,  health.      The  niewriu 
venerable  father  /.  bishop  of  Landqffl  hath  prayed  us  by  his  peti- 
tion lately  exhibited  before  us,  that  whereas  tithe  ought  to  be 
given  to  6od  and  holy  church  of  every  thing  yearly  renewing, 
and  we  yearly  receive  great  profit  from  our  mine  of  iron  in  our 
forest  aforesaid  within  the  parish  of  the  church  of  the  said  bishop 
of  Neidand,  which  he  holds  to  his  own  use,  and  are  willing  to 
yield  a  tithe  to  the  same  church  for  such  kind  of  profit  arising 
from  our  mine  within  the  parish  of  the  church  aforesaid;   we, 
though  it  fully  appears  to  us  by  the  certificate  thereupon  made 
to  us  at  our  command  by  our  treasurer  and  barons  of  the  exche-    [  115  3 
quer,  that  no  tithes  have  been  heretofore  given  of  such  kind  of 
profit,  nor  any  recompence  made  in  times  past  in  lieu  of  such 
tithes ;  willing,  nevertheless,  to  assent  to  the  petition  of  the  said 
bishop  in  this  behalf,  command  you  of  our  special  grace,  that  you 
cause  the  tithe  of  such  sort  of  profit  arising  from  oiu*  mine  of  iron 
within  the  parish  of  the  church  aforesaid,  to  be  henceforth  yielded 
to  the  same  church;   and  we  will  make  due  allowance  to  you 
thereof  in  your  account  of  the  aforesaid  profit     Witness  ourself  at 
Westminster  J  the  1 5th  day  of  November  in  the  1 4th  year  of  our 
reign. 

Per  ipsum  regent. 
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^  ^^Q'  Pet  Pari.  4  K  III.  No.  80.     A.  D.  1 330. 

To  our  lord  the  king,  and  to  his  council,  shew  his  chaplains^ 
the  prior  and  convent  of  Saint  Fredesnxode  of  Oxford^  that  whereas 
they  are  parsons  of  Acle  and  of  Brehalle^  within  which  parish  a 
great  part  of  the  forest  of  Bemwood  lies,  in  which  forest  Master 
John  Mautravers^  late  keeper  of  our  lord  the  king  of  his  forests 
beyond  Trent^  made  sale  for  the  king's  profit  of  underwood, 
whereof  the  said  prior  and  convent,  as  parsons  of  the  said  place, 
ought  by  right  of  holy  church  to  have  the  tithe ;  for  which  they 
have  lately  applied  to  tlie  said  master  John  for  so  much,  while  he 
was  keeper,  as  they  ought  to  have  for  their  tithes,  as  the  right  of 
holy  church  requires;  and  he  thereupon  did  nothing;  wherefore 
they  pray  our  said  lord  the  king,  for  his  grace,  and  that  he  will 
order  that  they  be  paid  their  tithes  aforesaid  :  * 

Answer. — Let  the  keeper  of  the  forest  be  commanded  to  cause 
the  tithe  to  be  paid  to  ....  as  it  hath  been  paid  in  the  time  of 
his  progenitors. 


Pet.  Pari.  8  E.  III.  No.  61.     A.D.  1334. 

To  our  lord  the  king,  sheweth  his  clerk  Henry  de  Kendall,  par- 
son of  the  church  of  Sye,  which  is  the  king's  advowson,  that  none 
of  the  fishermen  of  his  said  parish  yield  any  tithe  of  their  fisheries 
to  the  said  parson ;  wherefore  he  prays  that  he  may  have  our  said 
lord  the  king's  permission  to  sue  his  action  against  them  for  the 
said  tithe  in  court  christian,  without  incurring  the  indignation  or 
contempt  of  our  said  lord  the  king. 

Afiswer, — Let  him  sue  if  he  will. 


[  116  ]  ^°^  ^^^^'  21  &  22  E.  III.     No.  5.     A.  D.  1347. 

To  our  lord  the  king,  and  his  council,   his  poor  chaplains  the 
abbot  and  convent  of  Za  Roche,  parsons  of  the  church  of  Hay^ldy 

•  OM        pray,  that  whereas  they  ought  to  have  yearly  *  one  heifer  in  the 
^«yn«-         park  or  woods  of  Haytfield ;  and  also  yearly  sixteen  great  beasts 

in  the  park  or  woods  aforesaid,  in  lieu  of  tithe  of  herbage ;  and 
likewise  to  have  all  their  pigs  within  the  said  parish  f^ .  in  the 
woods  of  Haytfield,  aforesaid,  without  paying  any  pannage  for  the 
same  in  lieu  of  the  tithe  of  pannage ;    and  also  for  the  tithe  of  the 

•  QM         fishery  of  Braythemar  and  Newflet,  a  *  bind  -of  eels  yearly,  to  be 
bynde.         taken  as  of  the  right  of  their  church  of  Haytfield s  whereof  the  said 

abbot  and  convent  have  been  seised  time  immemorial,  until  the 
manor  of  Hayffield  came  into  the  hands  of  our  lord  the  king,  after 
the  death  of  John  late  earl  of  Warren,  and  is  now  in  the  hands  of 
madam  the  queen  Philippa,  who  holds  it  of  the  grant  of  the  king; 
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wherefore  may  it  please  our  said  lord  the  king  to  ordain  remedy  in      1 547. 

this  case.  — ^ 

Anrtoer. — Let  proper  persons  be  assigned  in  chancery,  to  in- 
quire, in  the  presence  of  the  queen's  keeper  there,  of  the  matters 
contained  in  the  petition;  and  the  inquest  being  returned  into 
chancery,  let  the  chancellour  call  before  him  the  said  queen's  coun- 
sel, and  the  king's  Serjeants,  and  any  others  whom  he  shall  think 
proper  to  call ;  and  having  heard  the  reasons  which  the  parties 
can  allege,  let  him  further  do  law  and  right. 


Rot.  Pari,  No.  134.     Annis  incertis^  E.  III. 

To  our  lord  the  king,  and  his  council,  the  abbess  of  Godstame 
prays,  that  whereas  our  lord  the  king^s  ancestors  have,  by  their 
charters,  granted  to  the  abbess  and  house  of  Godstowe,  at  the 
foundatTon  of  the  church,  the  tithe  of  all  the  venison  which  shou'd 
at  any  time  thereafter  be  taken  in  the  forest  of  Whittlewood ;  by 
▼irtoe  of  which  grant,  the  predecessoress  of  the  now  abbess  was 
seised,  until  Hu^  Le  Despenserj  the  father,  when  he  was  keeper  of 
the  said  forest,  disturbed  Mabille  Wq/re^  the  predecessoress  of  the 
now  abbess,  '^n  the  receit  of  the  said  tithe ;  wherefore  she  prays 
remedy. 

Ansuoer. — Let  her  shew  the  charter  in  chancery,  and  thereupon 
let  a  writ  issue  to  the  justice  of  the  forest,  or  to  his  lieutenant,  Src* 
that  he  cause  inquiry  to  be  made  whether  the  predecessoress  of  the 
said  abbess  were  seised  of  this  tithe  as  the  petition  purports ;  and  C  ^  1 7  ] 
which  of  her  predecessoresses  was  first  ousted  thereof,  and  by  ' 
whom,  and  for  what  cause,  and  of  all  other  necessary  things ;  and 
the  inquest  being  returned  into  chancery,   let  it  be  shown  to  the 

Rot  Pari.  9  H.  V.  No.  12.  M.  5.  A.D.  1421. 
Be  it  remembered,  that  whereas  master  Wantier  Cooky  parson 
of  the  church  of  Somershamy  in  the  diocese. of  Zi2na>/;f,  commenced 
a  suit  in  the  court  of  arches  of  London  for  the  recovery  of  certain 
tithes  of  a  meadow  or  marsh,  called  Cronlond  Mede^  situate  within 
the  bounds  and  limits  of  the  said  church,  or  the  tithable  places 
thereof^  as  of  right  belonging  to  the  same  church,  against  one 
WtUiam  Whithed^  and  others,  who  were  tenants  of  the  abbot  of 
Ratnesey,  regardant  to  his  manor  of  Chaiety^^  and  occupiers  thereof 
and  who  wou'd  not  pay  nor  yield  any  tithe  thereof;  and  although 
the  said  abbot  for  this  reason  made  himself  a  party  against  the  said 
master  Wantier  in  the  said  suit,  alleging  in  his  plea  which  he 
pleaded,  that  the  said  meadow  or  marsh  was  parcel  of  his  said 
manor,  situate  within  the  said  parish  of  ChaterySj  and  in  the 
diocese  of  Ely^  and  that  he  ought  not  to  pay  any  tithe  thereof^  be- 
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cause  it  was  discharged  of  the  paymait  of  all  manner  of  tithes  by 
papal  privilege,  and  by  title  of  prescription ;  yet  the  said  parson 
recovered  against  them  his  tithes  arising  from  the  said  meadow  or 
marsh,  by  the  sentence  given  in  the  said  court  of  arches ;  as  by  a 
libel  delivered  to  my  lord  chancellour  of  England^  under  the  seal  of 
the  dean  of  the  same  court  of  arches,  and  by  the  same  chancellour 
shewn  to  this  parliament,  it  more  fully  appears;  whereupon  the 
above  mentioned  abbot  lately  came  into  the  king's  chancery,  and 
prayed  upon  the  matters  contained  in  the  said  libel,  the  king's  writ 
of  prohibition  to  issue  out  of  the  said  chancery,  in  order  to  stop 
the  execution  of  the  said  sentence,  surmising,  among  other  things, 
that  the  question  between  the  said  parties  upon  the  matters  afore- 
said in  the  said  court  of  arches  was  by  the  words  of  the  said  libel 
concerning  the  bounds  and  limits  of  the  said  meadow  or  marsh, 
and  not  merely  concerning  the  tithes;  in  which  case  the  court 
christian  cou'd  not  have  conusance.    And  forasmuch  as  great  alter- 
cations  and  debates  were  for  a  long  time  had  and  moved  in  the 
said  chancery,  between  the  counsel  for  both  parties,  upon  the  mat- 
ters aforesaid,  and  my  said  lord  chancellour,  and  the  king's  clerks 
of  his  chancery,  cou'd  not,  by  reason  of  the  difficulty,  be  shortly 
[  118  ]    <^^  rightly  advised  to  do  what  the  law  wou'd  in  this  behalf,  my 
said  lord  chancellour  adjourned  the  matter  to  this  same  parliament, 
and  put  off  and  referred  the  said  parties  there  to  hear. what  might 
be  determined  by  the  advice  of  the  same  parliament,  according  to 
the  effect  of  the  old  statute  of  Weslminster  the  second.     And  after- 
wards, upon  the  shewing  of  all  the  premises  in  this  same  parlia- 
ment by  my  said  lord  chancellour,  the  said  parties  being  then 
present,   and  being  heard  as   to  what,   by  the  advice  of  their 
counsel,  they  pleased  to  say  or  declare  thereupon,  by  the  command 
of  the  honourable  prince  my  lord  John  duke  of  Bedford^  keeper  of 
England^  the  king's  justices  as  well  of  the  one  bench  as  of  the 
other,  and  also  the  chief  baron  of  the  exchequer,  then  present 
before  the  said  keeper  and  lords  in  the  same  parliament,  were 
firmly  charged,  that  having  considered  and  understood  the  matters 
in  the  said  libel  contained,  whereupon  the  said  abbot  made  his  said 
prayer,  they  should  give  their  good  advice  according  to  the  exi- 
gency of  the  law,  for  the  more  sure  exhibition  of  justice  in  this 
behalf*     Whereupon  good  and  mature  deliberation  being  had  by 
the  said  justices  and  barons,  and  their  several  reasons  afterwards 
delivered  seriatim  being  heard  and  understood,  it  was  the  opinion 
of  the  said  keeper  and  lords,  acgording  to  the  advice  of  the  said 
justices  and  baron,  that  no  prohibition  lay  upon  the  matter  afore- 
said so  prayed  against  the  execution  of  the  said  sentence  nor 
could  it  lies  ^or  was  it  grantable  in  the  case* 
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v"  [Dyer,  43  a.] 

(a)  If  the  parson  of  a  church  purchase  a  manor  within  his  parishi  If  the  par. 
now  by  this  purchase  and  unity  of  possession,  the  manor  which  SmUT*  ma- 
was  titheable  before  is  made  untitheable,  because  he  cannot  pay  norwltfim 
tithes  to  himself;  but,  if  the  parson  make  a  lease  of  his  parsonage  theuS^of 
and  rectory  to  a  stranger,  then  the  parson  himself  shall  pay  the  powmUm 
tithes  of  his  manor  to  the  lessee  of  the  rectory:  and  if  the  parson  H&t^Smi 
make  a  feoffment  of  the  manor,  the  feoffees  shall  pay  tidies  to  the  ^^  ^"*«** 
parson  so  enfeoffing,  because  tithes  cannot  be  extinguished  by  any  nou  ii  •». 
unity  of  possession,  as  a  rent-charge  may  which  is  issuing  out  of  J|^»  *^' 
the  land;  but  tithes  are  due  by  the  law  of  God  ex  debito  for  the  •[  119  1 
occupation  and  tillage  of  the  occupier  in  whose  hands  soever  the 
land  come,  if  it  be  not  the  hands  of  the  parson  himself.     And  all 
this  matter  was  agreed  by  the  judges  and  serjeant;  but  they  dif- 
fered in  opinions.  Whether  if  the  parson  let  parcel  of  his  glebe  for 
years  or  life,  reserving  rent,  the  lessee  should  pay  tithes,  or  not  ? 
Quare  inde. 

E.  7E.VL    A.  D.  1553. 

The  Dean  and  Chapter  of  Bristol  against  CUrke. 

The  Serjeants'  Case.    [Dyer,  83  a.] 
The  case  of  the  new  seijeants  was,  that  assize  was  brought  by  Assiieof  • 
the  dean  and  chapter  of  Bristol  against  one  Gierke^  for  a  portion  of  S2bi^5J*n 
tithes  in  North  Cemey^  in  the  county  of  Gloucester ^  in  which  divers  dean  and 
exceptions  were  taken  to  the  writ,  and  to  the  plaint  which  com-  deimiTiw* 
prehended  the  title  of  the  plaintiff,  upon  which  was  a  demurrer  in  theret4>; 


[a)  T.  4  Eliz,  Rot.  619.  in  B.  R.  JFHghiM'  discharged,  and  now  the  defendant  has  libelled 
belled  in  the  spiritual  court  against  Champion  for  against  him  in  the  spiritual  court,  j;c.  Resolved, 
tithes  arising  and  coming  out  of  the  manor  of  that  the  condition  was  broken ;  for,  notwithstand- 
Newton  Valence  in  ttie  county  of  SotUh  Surrey,  ing  the  unity  of  possession,  the  manor  and  the 
Champion  brought  a  prohibition,  and  tlie  matter  portion  of  tithes  out  of  the  manor  continue  sere- 
of  law  was,  A  man  di'vises  his  rectory  except  his  ral,  and  both  descend  to  the  plaintiff,  so  that  at 
Qwn  tithes,  and  afterwards  grants  his  land,  shall  the  time  of  making  the  obligation,  and  afterwards, 
the  grai^tee  be  discharged  ?  Hobart  tliought  not,  the  manor  is  discharged  of  tithes ;  wherefore 
because  they  are  in  the  grantor  by  way  of  de-  judgment  was  entered  for  the  plaintiff,  especially 

tainer. T.  S6  Elin.  Rot  506.  B.  R,     In  an  because  of  the  word  hereditament  in  the  condition. 

action  of  debt  by  Hungerford  v.  Hawland,  the  M.  31  and  S2  EIvl.   In  prohibition  between 

condition  was,  that  tlie  defendant  should  suffer  Ptrkint  and  Hinder  parson  c^  Babingtonf  [Cro. 
the  plaintiff,  &c.  quietly  to  enjoy  his  manor  of />.  Ella.  161.  11  Co.  13.  b.]  the  case  was,  That  the 
in  the  parish  of  S.  (where  the  defendant  was  par-  said  parson,  by  deed  indented,  leased  his  glebe, 
son),  and  all  his  other  lands,  tenements,  and  he-  with  the  profits  and  advantages  thereto  belonging, 
reditunents  there,  in  such  and  the  like  sort  as  the  for  ninety-five  years,  rendering  five  pounds  for 
father  of  the  plaintiff,  j-c.  enjoyed,  ^c.  without  all  exactions  and  demands  whatsoever  to  the  said 
iniemiption,  suit,  or  denial,  ^c.  The  defendant  rectory  for  the  aforesaid  close  belonging ;  and  the 
pleaded  conditions  performed ;  the  plaintiff  re-  question  was.  Whether  the  lessee  should  have  the 
plied,  that  his  father,  for  the  space  of,  ^c.  before,  said  close  discharged  of  tithes  during  the  term? 
was  seised  of  the  said  manor  of  D,  and  of  a  por-  And  resolved  by  the  court,  that  the  tithe  shall  net 
lion  of  tithes,  \»y  reason  whereof  he  held  the  land  pass  by  such  general  words. 
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1553.  law.    The  first  was,  because  the  writ  was  of  Jreehald  where  it 

j^  g^  should  be  of  a  portion  of  tithes.     Also,  that  the  writ  ought  to  have 
jeani*tCase,  been  brought  as  well  against  the  tenant  of  the  land  as  against  the 

\^c^^  disseisor,  as  in  assize  of  rent  charge.    But  see  statute  32  H.  8.  c.  7. 
1.  The  writ  which  answers  this  exception.     Also,  for  that  the  plaint  is  uncer- 

Uro  terJ^  ^">  ^'  "  ?/"  ^  certain  portion  of  tithes  of  sheaves  of  com^  hay^  woolj 

nunio,  «<  and  lambSi  annually  arising^  renewing^  and  gromng  of  and  in  two 

tmukt  wM  **  hundred  acres  of  landy  twenty  acres  of  meadow^  and  one  hundred 

"•?*i^^.  "  acres  tf  pasture,  with  the  appurtenances,  in  North  CemeyJ*   Also, 

diaMuorin  that  the  Statute  S2H.S.  c.  7.  which  gives  temporal  actions  for 

s^A^iiint  ^^®*  *"*^  spiritual  profits,  ought  of  necessity  to  be  recited  in  the 

of « a  GOT-  plaint.     Also,  for  that  the  form  of  pleading,  which  was,  s-  of  a 

Son,^c  P^^^  of  tithes,  4*c.  in  his  demesne  as  qf/ee,  is  not  good ;  for  tithes 

is  uncer-  are  not  in  demesne  any  more  than  an  advowson.     Also,  that  the 

4!"Tiie  ste-  ^^^^  ^^  double,  because  it  is  alleged  that  one  L  late  prior  of  S. 

tute  32  wasseisedj  3fc,  in  fee  in  right  of  his  church,  and  that  he  and  all  his 

u  not  Mt '  predecessors  were  seised,  S^c.  from  time  immemorial  j  and  so  the  pre- 

ou^  scription  carries  a  double  face.     Also,  for  that  the  words  in  the 

5*  The  writ  •                      . 

of  title,  5.  iy  virtue  whereof,  are  uncertain  to  what  thing  they  shall  be 


ttdiM  in  <fe.  referred.  Also,  it  is  alleired  that  kinff  H.  8.  was  seised  of  the  said 
fee.  portion  by  reason  of  the  suppression  of  the  said  late  priory,  which 

e.  For  that   ^^^  under  three  hundred  marks  in  his  demesne  as  of  fee,  without 

toe  title  was  ,  ,  • 

pleaded        saying  in  right  of  his  a  awn,  and  in  fact  by  the  act  of  suppression,  in 

ttart**/ 'late  ^"^  ^*  ^'  (^'^^^^  ^^  ^^^  printed)  [it  is  now  c.  28.]  the  possessions  of 
prior^  4-c.  such  little  abbies  and  monasteries  are  annexed  to  the  crown.  Also 
^iTr^t  '^^  ^®  conveyance  of  the  said  portion  of  tithes  by  the  grant  of  king 
of  his  i/.  8.  to  the  said  dean  and  chapter,  the  christian  name  of  the  said 

and'^t  he  ^^^  ^  omittcd.  Also  it  is  alleged,  that  the  said  king  H*  8.  gave 
and  all  his  and  granted  the  aforesaid  portion  of  tithes  inter  alia,  by  the  name 
X^f^^  of  the  entire  portion  of  tithes  arising,  &c.  out  of  the  danesne  lands 
imudpfc.  of  the  archbishop  of  York,  lying  and  being  in  North  C  in  the  said 
^  county  of  G.  called  the  late  monastery,  now  appertaining,  &c.  and 

7.  It  is  un-  then,  or  lately  being,  in  the  tenure  of  E.  Tame,  Knight,  8fc.  and 
what  the  there  is  no  averment  in  fact,  that  the  lands  put  ir\  view  of  which, 
7^*"^  "  ^  &c.  were  demesne  lands  of  the  archbis/iop,  and  in  the  tenure  of  E. 
wkeretf**  Tame.  And  this  was  the  most  doubtful  and  material  exception, 
in^the  title    ^y  ^y^^  judges.     Also,  the  matter  in  law  is.  Whether  the  dean  and 

8.  The  king  chapter,  being  a  body  politic,  of  whom  the  statute  makes  no  men- 
to'l^^sri^  tion,  only  of  a  person  or  persons,  be  within  the  benefit  of  the 
of  the  tithes  statute?  and  also.  Whether  the  tithes  in  their  hands,  being  spiri- 
'l^'mmn^  ^^^^  persons,  can  be  demanded  in  the  temporal  courts,  as  lay  or 
d.  The         temporal  things,  or  not?  and,  Whether  the  tithes,  by  the  statute 

christian 

name  of  the  dean  is  omitted.    10.  For  that  the  tithes  in  suit  are  not  averred  to  fy: parcel  of  the  demune$  tf 

thg  archliMkop  of  York,  late  in  the  tenure  of  E*  T,  t»  they  were  described  in  the  king's  grant  of  thenu 
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of  27  [H.  8.  c.  28.]  (which  b  the  statute  of  this  suppression)  or  by      1553. 
the  32  [//.  8.  c  7.]  are  made  lay  or  temporal  by  any  words  in  the     ^^  ^^ 

said  statutes  ?  jeant*t  Cok, 

(a)  1.  As  to  the  first  exception,  it  seems  that  the  writ  is  good  ;  Answer  to 
for  when  a  man  hath  a  special  remedy,  at  the  common  law  pro-  L^il^r 
Tided  for  by  writ  in  the  register,  which  serves  only  for  one  case,  for  titiiet» 
and  for  one  thing,  and  afterwards  a  like  remedy  is  provided  by  the  ^^^^^  ^  ^ 
statute  in  another  case,  and  for  another  thing  than  there  was  any  fiftwv  tene- 
help  for  at  the  common  law,  the  general  writ,  ready  framed,  shall  ^^  p|^^ 
serve  in  the  new  case,  and  the  special  matter  shall  be  shewn  in  the  •»<*  ^tl« 
count,  unless  a  special  writ  be  expressly  provided  in  the  statute;  bespedaL 
as  the  writ  of  cut  in  vita,  at  common  law,  served  only  upon  a  dis- 
continuance, in  which  the  demise  of  the  husband  is  supposed  by 
the  writ,  and  by  the  statute  of  Westm.  2.  c.  3.  a  cui  in  vita  is  given 
upon  a  recovery  by  defendant,  and  no  form  of  writ  there  framed, 
wherefore  the  common  writ  supposing  a  demise,  which  is  false  in 
&ct,  shall  serve,  &c.     So  divers  writs  of  pracipe  quod  reddat  are 
now  by  statute  against  cestuy  que  use,  and  pernor  of  the  profits, 
although  he  is  not  tenant  of  the  land :    the  form  of  the  writ  at 
common  law  is  not  altered  by  that :  so  the  statute  of  4  H.  7.  [c.  17*] 
gives  a  writ  of  right  of  ward  for  the  heir  and  land  of  cestty  que  use 
of  land  holden  by  knight-service ;  as  if  the  ancestor  had  died  seised 
in  demesne,  the  writ  of  ward  at  the  common  law  shall  serve,  which 
supposes  that  the  ancestor  held  his  land  by  knight-service,  which 
is  false,  but  the  special  matter  shall  be  declared  in  the  declaration. 
So  the  tenant  by  elegit,  or  statute,  who  hath  only  a  term  and  chat- 
tel, shall  have  assize  if  he  be  ejected,  by  the  statute,  as  offreehold, 
'  and  the  form  of  the  writ  is  of  freehold,  and  not  of  a  term,  &c.    Then 
if  a  general  writ  shall  serve  in  a  new  case  where  the  writ  in  its   . 
snpposal  is  false,  h  fortiori,  the  general  wTit  of  assize  in  this  case, 
which  is  not  false  but  true  (for  tithes  are  how  at  this  day  made  lay 
and  fireehold  by  reason  of  the  said  statute,),  shall  well  serve.     And 
although  the  said  statute  of  32  H.  8.  that  a  man  shall  have  original 
writs  for  tithes,  as  the  case  shall  require,  to  be  devised  and  granted 
in  the  king's  court  of  chancery,  yet  if  the  chancellor  think  this 
general  form  of  writ  of  assize  of  novel  disseisin  good,  without  de- 
vising a  new  form,  that  is  well  enough  in  this  court ;  but  we  have 
a  doctrine,  that  if  a  man  have  a  writ  framed  in  the  register  for  his    [  122  ] 
special  case  besides  the  general  writ,  and  he  use  the  general  writ 
for  his  special  case,  it  shall  abate,  as  in  assize  of  common,  the  writ 
shall  be  of  common  of  pasture,  and  there  are  no  forms  of  writs  of 
assize  except  those  two,  wherefore,  Sfc.     And  see  7  H.  ?•  [2.  a]  in 


« 


m)  NOI0,  that  asaiie  of  dtliei  did  not  lie  «t  common  Uw,  21  H.  7.  3.  b.  by  EUht, 
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The  &r- 
jeant*9Ca$e, 

Answer  to 
2  0bj. 
Anixeliet 
of  tithes  in 
the  tifwil* 

of  theper- 
nor  without 
nmming  the 
terre4»- 
nant. 


Answer  to 
SObj. 
In  assise, 
plaint  of  a 
cmiahi  por- 
tion of  tiihct 
is  good  and 
certain 
enough. 

[    123] 


trespass  by  the  husband  and  wife  of  a  dose  broken,  and  hi^  goods 
taken,  and  count  of  a  trespass  done  to  tlie  wife  while  single,  that 
shall  abate  the  writ,  <$r. 

As  to  the  second  exception,  s.  Whether  th^  tenant  of  the  land 
shall  be  named  in  this  case,  or  not  ?  —  it  seemed  that  he  needs  not, 
for  the  words  of  the  statute  32  [//.  8.  c.  7.  §  7.]  are,  "  that  if  any 
"  one  be  disseised^  deforced^  wronged^  or  otherwise  kept  from  their 
**  law/id  inheritance^  state^  seisin^  possession^  SfC.  by  any  other  person 
"  or  persons  claimingy  or  pretending  to  have  interest  or  title  in  or  to 
**  the  same^  that  then  the  person  so  disseised^  deforced^  wronged,  8fc. 
"  shall  have  their  remedy  in  the  kin^s  temporal  courts^  Sfc.  as  the 
**  case  shall  require,  for  the  recovery,  getting,  or  obtaining,  fyc.  by 
"  original  writs  ofprcecipe  quod  reddat,  assize  of  novel  disseisin,  mort 
**  d'ancestor,  Sfc.  in  like  manner  and  form  as  they  should  or  might  do, 
**  for  lands,  tenements,  or  hereditaments,  in  such  manner  to  be  de^ 
<*  manded;*'  wherefore  it  is  not  necessary  to  name  the  tenant  of 
the  land,  as  in  assize  of  rent  charge  or  seek,  which  are  things 
against  common  right,  ^c.  And  besides,  for  any  thing  that  is  yet 
shewn,  the  tenant  in  assize  may  be  tenant  of  the  land,  4^.  for  he 
hath  demurred  in  law  to  the  title,  and  no  plea  is  offered  that  there 
is  no  tenant  of  the  land  named  in  the  assize,  wherefore  it  seems 
that  this  point  ought  not  to  be  argued  in  this  case.  It  seems  also 
that  no  man  can  be  tenant  or  pernor  of  a  tythe  but  he  who  takes 
it ;  ami  there  is  a  difference  between  rent  and  tithe,  for  tithe  is 
not  issuant  out  of  the  land  as  rent  is,  nor  to  be  paid  by  the  hands 
of  the  tenant,  as  rent  is.  See  for  that,  the  case  40  E.  3.  [24.  pi.  25.] 
that  great  default  is  in  the  tenant  if  the  rent  be  not  paid,  and  he 
shall  be  adjudged  a  disseisor.  Also,  note  the  last  proviso  in  the 
statute  of  82,  that  against  him  who  refuses  or  denies  to  set  out  his 
tithes,  or  detains  them,  remedy  is  only  given  in  the  ecclesiastical 
courL 

**  Of  a  certain  portion  of  tithes,  4'^."  This  seems  good  enough, 
and  cannot  be  devised  any  better.  And,  first.  It  is  common  learn- 
ing in  the  Book  of  Assize  in  divers  places,  that  a  man  needs  not 
use  such  precision  and  certainty  in  the  plaint  of  an  assize  as  in 
other  writs  o(  pracipe  quod  reddat ;  for  in  8  Ass.  [1.]  wood  was 
put  before  pasture  in  a  plaint,  which  is  contrary  to  the  order  and 
form  of  a  praecipe  quod  reddat,  according  to  the  verse :  and  a  plaint 
was  of  the  annual  rent  of  one  robe,  or  twenty  shillings,  in  the  dis- 
junctive, which  would  not  have  been  good  in  a  praecipe  quod  reddcU; 
and  of  a  certain  piece  of  land,  and  that  is  good  in  assize  without 
any  contents  certain,     {a)  So  one  brought  a  plaint  in  D.  only,  and 


(a)  T.  16  Jac,  B>  R,  Land  in  the  parish  of  repairs  of  that  of  ^.  GreetCs  case. E*  43  EL 

A.  bj  prescription  may  be  liable  to  the  repairs  of  B*  R.   Sir  Mile's  Lands  v.  Druryt  [Cro.  Elis. 
the  parish  church  of  B.  and  discharged  from  the   814.],  the  question  in  this  case  was.  Whether 
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there  were  two  D/s  in  the  county,  and  neither  of  them  without     IS5S. 

an  addition,  yet  the  assize  and  plaint  was  well  enough ;  and  the    'ZT 

reason  as  I  understand  is,  that  the  judgment  in  assize  differs  from  jeant'tOm. 
other  writs,  for  he  recovers  seisin  of  the  thing  put  in  plaint  by  the 
view  of  the  recognitors,  and  it  is  sufficient  if  the  thing  in  plaint  be 
so  certain  and  plain  that  the  recognitors  can  put  the  plaintiff  in 
possession.  And  now  because  this  term  ^^  portion  of  titkes"  is  un- 
certain, and  unknown  in  our  law,  it  is  necessary  to  consider  its 
nature  and  quality  for  the  ministering  of  our  law  now,  because  it  is 
incorporated  and  made  parcel  of  the  body  of  our  common  law.  I 
understand  a  portion  of  tithes  to  be  where  a  man  hath  any  profit  of 
tithes  within  the  parish  of  another  parson,  or  vicar,  and  its  origin 
was  before  the  council  of  Lateran^  at  which  time  it  was  lawful  for 
every  one  to  distribute  and  pay  as  he  chose  his  tithes,  or  any  por- 
tion thereof,  to  any  church,  according  to  his  best  devotion :  and 
there  was  no  restraint  to  any  church  or  parish  in  certain ;  so  by 
continuance  that  grew  to  a  right  and  title,  and  it  was  therefore 
given  for  prayer,  or  devotion,  4-c.  Then  to  consider  the  certainty 
here,  in  every  word  of  the  plaint  is  certainty.  First,  the  word 
**  certain"  is  an  adjective  or  relative  which  expresses  a  certainty 
and  particularity,  and  especially  in  the  singular  number,  unless  it 
be  coupled  with  an  adjective  or  substantive  uncertain,  as  ^^  a  rer- 
"  tain  person  unknown,**  and  "  ^  the  death  of  one  unknown,  Sfc** 
for  then  it  does  not  make  any  demonstration ;  but  being  joined 
with  a  substantive  certain,  as  ^^  in  a  certain  place  called^*  it  is  other-  [  i24  ] 
wise ;  so  here  **  portion**  is  a  substantive,  and  by  the  words  follow- 
ing, 5.  of  tithes  of  sheaves  of  com,  hay,  wool,  and  lambs,  the  kind  and 
quality  of  the  tithes  are  named  and  expressed  :  and  here  the  mea« 
sure  or  quantity  of  tithes  cannot  be  expressed ;  for  although  the 
defendant,  in  the  year  of  the  disseisin  committed,  took  one  hun- 
dred sheaves  of  corn,  two  cart-loads  of  hay,  two  stones  or  pounds 
of  wool,  and  ten  lambs,  yet  the  disseisin  is  made  of  the  entire  tithe, 
which  is  a  thing  uncertain  in  number,  for  the  goodness  and  fruit- 
fulness  of  the  year  is  casual  and  uncertain,  and  for  that  reason  it  is 
impossible  to  limit  the  portion  more  certainly.  And  besides,  it  is 
allied  and  declared  that  this  portion  of  tithe  is  a  thing  of  long 
continuance  and  antiquity,  and  in  the  country  there  the  certainty 
and  quantity  is  well  known,  so  that  the  plaintiff  may  well  recover 
his  seisin  of  this  portion  of  tithes  by  the  view  of  the  recognitors, 
j^.  wherefore,  Sfc.  And  see  //.  11  H.  4.  [4>0.  a.  pi.  4.]  In  debt  — 
prcedpe  quod  reddat  a  certain  portion  of  land  is  good  by  Skrene,  and 
allowed  by  HUl  without  shewing  how  much  diat  portion  consists 

iHfaet  might  be  demised  by  copj  of  court  roll?  council  ot  Lateranf  and  lo  dieir  origin  at  to  tlib 

Bj  J)od£ndge  they  cannot ;  for  although  tithet  church  was  \fj  thoie  constittttions»  and  not  by 

lim  bM»  immemorially  to  be  paid,  yet  a  parson  custom* 
might  claim  them  bdTore  any  other  until  the 
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1553.  of.  And  besides  the  statute  32H.S.  is  plain,  that  assize  and 
"3J"^  praecipe  quod  reddat^  lie  for  a  portion  of  tithes ;  wherefore,  Sfc. 
jema'iCcte.  The  statute  of  32  H.  8.  needs  not  to  be  set  out ;  and  that  for 
Answer  to  two  reasons  :  1 .  Because  that  statute  is  general  and  universal,  and 
sa^H  8  ^^^^  ^^^^  ^^  whole  kingdom,  and  concerns  every  person  or  per- 
c  7.  it «  sons  who  have  any  such  spiritual  profit :  then  the  judges  of  every 
Sii^Mdln  ^^^^  ^^^  especially  bound  to  take  notice  of  this  law,  inasmuch  as 
Mnie  for  it  gives  them  jurisdiction  and  power  to  hold  plea  of  that,  which, 
not  be  re-  before  the  statute,  the  common  law  took  no  cognizance  of;  and 
cited.  gych  general  law  is  not  of  necessity  to  be  alleged :  and  this  was 

ruled  in  error,  37  //.  6.  [15.  pi.  5.]  subjine^  in  the  exchequer  cham- 
ber. Also  in  4  JB.  4.  [22.  a.  b.]  in  the  case  of  Lard  Hungerford^  in 
traverse,  and  other  books :  and  so  it  is,  when  a  man  is  acquitted  by 
a  general  pardon,  by  parliament ;  and  he,  being  arraigned,  does 
not  plead  it,  but  puts  himself  upon  trial,  and  is  acquitted ;  he  shall 
not  have  conspiracy,  for  he  was  not  legally  acquitted ;  since  the 
judges  ought  to  have  allowed  him  his  pardon  without  pleading  it. 
And  further,  this  statute  doth  not  give  any  new  writ  or  action 
which  was  not  before  at  common  law ;  but  joins  and  annexes  other 
things  which  are  to  be  demanded  by  writs  original  at  common  law ; 
by  which  they  were  not  demandable  before.  And  therefore  it  may 
be  well  likened  to  the  case  of  14//. 4.  [20.  a.]  in  maintenance; 
where  the  case  was,  that  conuzance  of  plea  was  granted  to  Biistol 
of  all  pleas ;  and  after^-ards,  there  was  an  action  of  debt  given  by 
statute  for  a  thing,  for  which  no  action  of  debt  lay  before ;  they 
[  125  ]  shall  have  conuzance  of  this  action,  because  the  same  action  was 
before  at  common  law :  but  if  the  statute  had  given  a  new  action 
which  never  was  before,  it  is  otherwise;  so  here,  S^c.  And  this 
statute  also  gives  a  power  and  jurisdiction  to  the  temporal  courts 
to  hold  plea  of  tithes  in  these  cases :  and  I  never  understood,  that 
the  plaintiff  shall  be  compelled  to  shew  the  power  and  authority  of 
the  judges  and  court  in  his  writ  or  declaration ;  but  that  is  for  the 
defendant  to  allege,  and  to  take  exception  to  the  jurisdiction  of 
the  court,  as  well  as  on  account  of  disability  of  the  person  of  the 
plaintiiF,  and  things  of  that  sort;  and,  for  these  reasons,  I  tliink 
that  he  is  under  no  necessity  to  allege  the  statute,  any  more  than 
it  hath  been  usual  for  the  statute  o(  R.  3.  [1.  c.  1.]  to  be  alleged, 
when  a  man  pleaded  a  feoffment  of  cestny  que  use ;  or  at  this  day, 
if  a  man  plead  a  feoffment  to  an  use,  it  is  more  than  is  necessary  to 
allege  the  use,  executed  by  force  of  the  statute  of  uses,  27  H.  8. 
[c.  10.]  And  so  at  this  day,  if  a  man  will  plead  a  devise  by  will, 
shall  he  be  forced  to  allege  the  statute  of  wills  ?  It  seems  clearly  he 
shall  not.  Wherefore,  S^c. 
Aniwer  to  It  seems  also,  that  tithes  are  demesne^  for  they  are  tangible  and 
^  ^'         visible ;  and  also  the  esplees  alleged  in  a  writ  of  right  of .advowson 
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of  the  church,  or  of  tithes,  are  in  prender  of  great  tithes  and  small     155S; 
tithes,  and  in  oblations,  4-c.  therefore  it  is  not  like  a  reversion,  suit. 


T 
fealty,  or  such  like,  which  are  not  tangible.     Wherefore,  4*^.  jmnt'tCam^ 

It  seems  also,  that  the  prescription  doth  not  make  the  title  dou-       ~    ' 
ble,  for  the  seisin  of  the  portion  (only)  doth  not  make  a  good  title  titbn  w  d»- 
in  the  prior  of  S.  any  more  than  of  a  rent,  or  any  other  thing  or  ^JJf  " 
profit  in  the  soil  or  fee  of  another,  which  commenced  against  com-  Answer  to 
mon  right :  for,  in  all  these  cases,  the  commencement  of  it  ought  «  Obj, 
of  necessity  to  be  alleged  by  him  who  is  to  make  title  to  it,  whether  for  a/wr- 
he  be  a  privy  or  stranger  thereto  :    for  it  is  contrary  to  reason  to  ^JV^^^^ 
charge  the  inheritance  or  freehold  of  another,  without  shewing  a  manduit 
substantial  foundation  for  it     Then  here  admit,  that  the  prior  had  ^T^riS^d? 
been  seised  of  this  portion,  which  ought  to  be  intended  to  be  in  ;9.    Thit  is 
the  parish  of  which  die  prior  himself  was  neither  parson  nor  vicar,  JJu!!*^'*'^ 
shall  this  seisin  make  him  a  title  to  this  portion  without  prescrip- 
tion ?  I  think  not:  and  then  the  seisin  is  not  material,  nor  travers- 
able, but  only  the  prescription ;  for  the  king  cannot  make  other 
title  to  it  than  the  prior  himself,  who  could  by  no  means  make  out 
a  good  tide  to  himself,  but  by  grant  or  prescription.     Wherefore, 
4r.     Besides,  the  prescripUon  declares  the  manner  in  which  the 
prior  was  seized,  5.  Jrom  time  immemorial :  and  there,  this  only  is 
traversible,  and  not  the  seisin,  for  he  cannot  allege  the  prescription    r  jofi  1 
if  he  do  not  allege  the  seisin  ako :  as  in  a  scire  facias  to  execute  a 
fine,  the  seisin  of  his  ancestor  with  a  feoffinent  is  not  double,  for 
he  cannot  allege  the  one  without  the  other ;  so  here,  ^c. 

'^  By  xnrtue  nxiiereof^^  it  seems  that  these  words  should,  of  neces-  Answer  to 
sity,  be  referred  to  all  the  mean  degrees  and  steps  before  expressed,  ^  ^^*  * 
by  which  the  said  portion  is  conveyed  to  the  possession  of  the 
king;  of  which,  the  first  degree  is  the  seisin  of  the  prior  by  pre- 
scription:   the  second,    the  suppression  of  the  priory  by  act  of 
parliament  in  27)  (a)  with  the  averment  that  it.was  under  die  value  (a) 
of  two  hundred  pounds  per  aim.  and  also  one  of  the  three  orders  [H^*?.] 
or  habits  of  religion,  •  s.  monksj  canons,  and  nuns ;  the  third  step 
is  that  the  king  by  the  act  is  deemed  and  judged  in  actual  and  real 
possession  of  the  portion :   and  all  these  matters  are  degrees  and 
means  to  induce  tide  to  the  possession  of  the  king,  and  no  one  of 
them  is  sufficient  to-do  this  without  the  other,  but  altogether  are. 
And  the  nature  of  these  words  "  by  virtue  *ix>hereqf!^  is  well  explained 
and  declared  in  7  //•  7.  [S,  4.]  in  trespass  for  trees  cut  and  carried 
away,  where  it  is  holden,  that  the  ^^  by  virtue  whereof"  nee  auget 
nee  minuit  sententiam  sed  tantum  confirmat  premissa :  as  if  the  de- 
fendant there  pleaded  a  feofiment  of  the  soil  where  trees  grow, 
made  to  the  plaintiff  for  the  use  of  a  stranger,  ^^  by  virtue  •whereof** 
the  stranger  granted  the  trees'  to  the  defendant,  that  is  bad ;  for 
the  feoffment  to  an  use  did  not .  make  the  grant  good,  without 
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155S.     averring  the  continuance  of  the  use  until  the  grant  of  the  trees, 

j^  g^^    which  thing  is  not  implied  by  the  "  In/  virtue  whereof  ^f*  whereof, 

jetmt*9Caae.  as  I  understand  it,  a  better  form  of  pleading  could  not  be  devised 

than  was  in  this  case. 
Answer  to        ^^  In  his  demesne  as  of  fee  P    This  seems  good  enough,  without 
It  18  fuffi-    S'^y^og  **  i^  ^g^  ^f  ^w  cramn^^  and  is  the  best  mode  of  pleading; 
dent  to  MX  for  it  appears  before  by  the  statute,  that  the  king  ought  to  have 
titha  oooM  ^^  ^^^  monasteries,  to  do  with  them  according  to  his  good  plea- 
to  the  king    sure,  for  the  honour  of  God,  and  the  weal  of  the  kingdom:  and 
pramon'^   then  to  make  the  law  clear,  and  without  any  doubt,  this  is  better 
■°^W>^»     pleaded  than  to  say  "  in  right  of  his  crctrnn  /"  for  this  might  create 
aeisedtbere.  &"  argument  and  doubt,  whether  he  could  sever  it  from  his  crown 
of  in  Ait  (2».  q^  jjot,  although  it  seems  sufficiently  clear  that  he  might;  yet  to 
/ee,  without  allege  that  which  is  dubious  and  disputable,  when  it  may  well  be 
■f^^' V*.     alleged  fully  and  clearly,  would  be  impolitick  in  pleading.  And  let 
crwm.         us  grant  also,  that  it  were  necessary  to  allege  ^^  in  right  of  his 
**  crami^^  still  the  manner  of  pleading  before  is  such,  that  the 
[  127  ]    king  necessarily  must  be  seised,  as  if  the  act  gave  it  him  by  intend- 
ment, although  it  is  not  expressly  alleged,  for  the  statute  annexed 
it  to  the  crown.     And  see  £•  34.  H.  6.  [34.  b.]  in  quare  impedit^ 
this  exception  over-ruled,  where  conveyance  was  made  of  an  ad- 
vowson  of  king  Hen.  6.  who  came  to  it  by  descent,  and  it  was 
parcel  of  the  possessions  of  alien  priors,  which  were  annexed  to 
the  crown  by  parliament  in  the  time  of  Hen.  4th.  or  5th. 
Aniwerto        {a)  It  seems  that  it  is  not  necessary  to  mention  the  dean  by 
Dam  and     ^^^  name,  any  more  in  the  conveyance  of  the  title  for  the  portion 
chapter        made  to  the  dean  and  chapter,  than  in  the  original  writ  of  assise. 
J2II?^      And  no  one  will  deny,  but  when  a  dean  and  chapter,  who  are  an 
tithes  need  entire  body  politick,  are  to  commence  any  action,  the  best  way  is 
the  dean  by  ^  ^^^^  ^^  name  of  the  dean,  for  fear  of  a  change  of  the  dean  by 
n«nie.  death,  or  otherwise,  by  which  the  writ  may  abate,  as  is  adjudged 

in  21  £.  4.  fol.  19.  [15.  a.  b.]  And  I  take  a  great  diversity  be- 
tween where  one  is  sole  seised  in  right  of  his  deanery,  and  where 
in  common  with  the  chapter;  for  it  may  be  agreed  for  law  in  the 
first  case,  that  if  the  dean  alone  be  entitled  to  an  action  real,  he 
must  call  himself  by  his  christian  name,  that  it  may  appear  whether 
the  cause  of  action  commenced  in  his  time,  or  in  the  time  of  his 
predecessor.  As  if  a  disseisin  be  made  to  a  dean,  or  an  erroneous 
judgment,  or  false  oath,  and  he  die,  his  successor  shall  not  have  an 
assize  of  novel  disseisin,  but  a  writ  of  entry  upon  dbseisin  in  the 


(a)  JSr.  SS  El.  [1  And.  S48.]  Carter  ▼.  Crtcm-  and  it  was  adjudged  unnecessary ;  and  a  di£te- 
imI ,  in  ^ectionefrmmt  the  plaintiff  declared  upon  ence  taken  where  the  corporation  consists  of  one 
a  lease  made  bj  the  warden  and  coUege  of  AU  person  only,  as  a  bishop,  there  he  should  bt 
AMi  in  QgfM,  and  exception  was  taken  because  named ;  otherwise,  if  of  many,  as  •  dtan  and 
tha  cfansiiaii  Bamo  of  the  watdea  was  omitted,  chapter,  mayor,  aad  commooal^. 
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quibiiSf  or  a  writ  of  error,  or  attaint,  and  name  himself,  because  lie  ISSS. 
was  not  a  party  to  the  judgment ;  but  in  the  other,  s.  where  the  \^ 
dean  is  seised  in  conunon  with  the  chapter,  there,  although  he  die,  J^*sOa$e, 
still  his  successor,  and  the  chapter  together,  shall  have  assize  of 
novel  disseisin,  or  error,  or  attaint,  as  the  case  is,  without  naming 
the  dean  in  certain,  because  the  dean  is  not  dead,  but  hath  always 
continuance.  And  therefore  in  14  H.  7.  [SI.  b.]  it  is  holden,  that 
a  dean  and  chapter,  or  a  prior  and  convent,  without  naming  the 
superior  by  his  proper  name,  granting  by  their  common  seal  an 
annuity  until  promotion  to  a  benefice  by  the  aforesaid  dean  or  prior, 
their  successor  may  tender  a  benefice;  but  if  they  be  named, 
there  the  contrary  is  holden,  because  the  aforesaid  dean  or  prior  [  l^B  ] 
shall  refer  only  to  the  dean  or  prior  by  name,  and  to  none  others. 
And  here  the  proper  name  of  the  corporation  and  body  politick  is 
the  dean  and  chapter  of  B.  &c. ;  and  by  this  name  they  are  enabled 
to  purchase,  sue  and  be  sued,  and  not  by  any  christian  name.  And 
also  the  truth  in  this  case  is,  that  the  dean,  who  was  the  plaintiff 
in  the  assize,  was  the  first  dean  of  this  corporation,  the  com- 
mencement of  which  was  only  in  the  24th  of  Hen.  8.  which  is 
only  seven  years  since  the  erection ;  wherefore  it  can  no  otherwise 
be  intended  but  the  same  dean  to  whom  the  first  grant  was  made ; 
and  see  13  £.  4.  8.  b.  holden  by  Chokef  that  although  it  is  usual 
to  all^e  the  name  of  the  mayor,  who  is  the  head  of  the  corpor- 
ation, yet  he  had  seen  such  general  pleading,  without  naming  the 
head,  adjudged  good.  And  see  a  good  case  of  that,  H.  17.  E.  S. 
[1.  b.]  of  a  scire  facias  brought  by  the  successor  of  a  dean  and 
cbiqpter,  upon  a  recovery  against  an  abbot,  since  dead,  without 
Darning  the  proper  name*  of  the  dean,  but  of  the  abbot;  he  shewed 
a  diversity  between  the  late  abbot  and  the  present  abbot,  but  that 
cannot  be  of  a  dean  and  chapter. 

It  seems  too,  that  no  averment  is  necessary;  and  that  for  divers  Answer  to 
reasons:    1st.  The  plaintiffs,  in  the  premises  and  commencement  Jn^^eof 
of  their  title,  shew,  that  the  portion  of  their  tithes,  now  in  plaint,  titbes^iaint 
is  issuant  out  of  two  hundred  acres  of  land,  S^c.  in  N.  whereof  the  h.*8.  iave 
late  prior  was  seised  in  fee  by  prescription ;    and  that  before  any  them  per 
tide  or  seisin  in  the  king ;    and  then  they  proceed  in  their  title,  ^hosemet 
and  convey  it  by  due  and  legal  means  to  the  king ;    and  that  the  amtng  out 
king  was  seised  of  that  in  fee,  and  so  being  seised,  made  a  grant  mesne  hntU 
to  them  of  the  portion  aforesaid,  by  the  name,  4*^.  so  that  the  eif^««A- 
foundation  of  their  title  was  not  of  the  king  only,  but  they  also  York,  and 
make  conveyance  of  the  king's  title,  s.  from  the  prior :   and  then  ^°^  *" '*f 
it  much  varies  the  case,  whether  the  title  have  its  origin  of  the  It  ii  not 
king  only,  for  then  perchance  all  the  words  in  the  king's  grant  °^^TS^ 
ought  to  be  verified,  and  especially  when  it  wants  certainty.     As  itadbputin 
where  the  king  granted  all  his  lands  lohich  he  had  ly  the  attainder  of  J^^^^^H^ 


1S8  CASES. 

/ 

1553.     L  S.  if  a  man  would  convey  by  such  grants,  he  ought  to  aver  that 
/*  &  had  such  landsj  &c.     Tlie  law  is  the  same  in  the  case  of  a 


The  Ser* 

Jemu*9  Cote,  common  person  who  releases  aU  his  right  in  all  such  lands  as  descend 
iandToir  the  ^  ^'^  of  the  part  of  his  mother  in  JD.  there  ought  to  be  an  averment 
archbukop  that  the  landSf  <^c«  descend  of  the  part  of  his  mother ;  for  otherwise^ 
nwnofT»  the  release  is  void,  by  reason  of  the  generality  and  uncertainty,  ^fc* 
And  see  this  2  E.  4.  fol.  ult  And  yet  in  1.  H.  7.  [28.  b.  29.  a.] 
[  129  ]  in  assize,  it  was  ruled  by  all  the  judges,  that  if  a  feoffment  be  made 
by  deed  of  lands  by  the  name  of  all  the  lands  which  he  hath  of  the 
gift  of  such  a  one,  the  tenant  ought  to  plead  this  feoffment  by  deed, 
without  taking  any  averment :  as,  if  it  were  made  to  him  by  the 
name  of  /.  S,  where  his  name  is  also  /.  D.  because  he  may  be 
known  by  one  or  the  other;  otherwise  is  it  of  a  christian  name; 
but  there  it  is  holden,  that  the  best  pleading  is  by  the  name  com- 
prised in  the  deed:  and  therefore  in  26.  Ass.  [119.  a.  pi.  2.]  it  was 
ruled  in  an  assize  brought  in  Z).  where  the  tenant  pleaded  joint- 
tenancy  of  the  land  in  plaint,  by  a  deed  of  land  in  S.  that  that  was 
good  enough,  without  averring  that  S,  is  an  hamlet  of  D.  because 
the  vill  may  have  two  names,  the  one  true,  and  the  other  a  nick- 
name, (a)  So,  when  any  certainty  is  in  the  grant,  although  there 
be  a  superfluous  addition  in  the  grant,  that  is  not  material,  nor 
shall  impair  it:  as  is  the  case  in  20.  Ass.  [8.]  A  man  made  a 
grant  of  twenty  cart-loads  of  wood  in  the  wood  of  D.  which  he  had 
of  the  gi/i  and  grant  of  his  father :  the  grantee  was  not  driven  to 
shew  any  writing  of  the  &ther,  because  by  the  premises  the  soil 
was  sufficiently  charged,  Spc.  And  so  in  the  case  of  9  //.  6.  [12.] 
of  an  annuity  granted  by  the  queen,  percipiend^  de  magna  custumai^ 
of  Londouj  the  grant  was  ruled  good,  and  the  percipicnd*  void,  S^. 
And  so  in  2  £.  4.  [29.  b.]  A  man  released  all  his  right  in  Whiter 
acre  in  D.  which  he  had  by  hereditary  descent  from  his  father,  al- 
though he  had  it  by  purchase  or  disseisin,  it  is  well  enough,  4*^. 
llien  here,  at  the  time  that  the  king  granted  this  portion  of  tithes 
which  appertained  to  the  said  late  prior,  it  may  be  that  the  said 
two  hundred  acres  whereof,  Sfc.  were  the  demesne  of  the  archbishop 
of  York ;  and  then  the  king  inserted  those  words  in  his  grant,  to 
make  it  more  certain,  and  to  give  another  name  to  the  portion 
which  it  had  before;  for  before,  it  was  known  by  the  name  of  a 
portion  of  tithes  in  N.  belonging  to  the  priory  of  S.  and  by  that 
name  it  appears  that  the  king  in  his  grant  assented ;  but  he  added 


(a)  Customs  and  subsidies  have  been  fonnerly  ampion*     So  Edward  4.   anno  12.  secured  his 

MSigiMd  bj  our  kings  Co  their  subjects,  as  H,  6.  debts  by  assigning  over  the  next  subsidy  and  ail 

aangned  over  to  Cardinal  Beaufort,  ann,  22.  for  that  should  be  granted  from  the  church  or  laitjr. 

his  security  for  a  debt  of  sixteen  hundred  pounds  Act,  Cons.  22  if.  6*     Bill  Slgnat.  12  J^  4» 
due  to  him,  the  customs  of  Xoiuion  and  Sauik" 
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more  to  that  as  above,  w.hich  addition  is  peradventare  false,  and     165$. 
perhaps  true :  and  so  of  the  tenure  of  E.  Tame.    And  if  neither  of    xheSer^ 
them  were  true,  yet  by  the  statute  34  <$-  35  H.  8.  c.  21.  this  mis-  jeant'tQue. 
recital  of  late  farmer  or  occupier  does  not  make  the  patent  void.    [ISO  3 
Then  if  the  portion  passed  by  the  patent,  that  sufficeth  for  the 
plaintiff;  for  it  would  have  been  folly  to  take  an  averment  of  this 
title  to  a  thing  which  was  false,  and  which  is  immaterial  whether 
&Ise  or  true,  as  the  case  is  here.     And  the  counsel  of  the  plaintiff 
would  ill  have  deserved  their  fee  (of  whom  I  was  one),  had  they 
allied  this  averment  of  the  tide  in  the  plaint,  which  had  it  been 
found  false,  ought  to  destroy  the  entire  title  of  the  plaintifis,  ^c. 
Wherefore^  in  my  opinion,  as  it  is  here  pleaded,  the  portion  of 
tithe  is  conveyed  sufficiently  from  the  prior  to  the  king,  and  from 
the  king  to  the  plaintiff  by  name,  Spc.     And  the  pleading  is,  "  the 
aforesaid  portion^^  which  cannot  be  any  new  one,  or  other  portion 
derived  from  the  king;  and  since  the  defendant  hadi  demurred  in 
law  npon  this  plaint,  he  hath  acknowledged  that  the  king^s  grant 
was  of  the  same  portion  that  issued  out  of  the  land   put  in 
view,   8^c.     And,  therefore,   I   think  the  pleading  good  without 
averment,  8fc. 


M.  1  &  2  Eliz.  A.  D.  1558-9. 

Pelles  against  Saanderson  in  B.  R.  [Dyer,  170  b.] 
[a)  The  former  of  a  rectory  sued  one  of  his  parish  in  the  eccle-  On  •  pro- 
nastical  court  for  tithes  of  *mheat  and  rye  growing  in  sixty  acres  of  ^^^^^^J  ^ 
land,  and  the  defendant*   sued  a  prohibition   upon   the  statute  tithes  of 
2  8c  3  J5.  6.  [c«  IS.]  suggesting  that  all  the  sixty  acres  were  bar-  £^fStoi/ 


(a)  Fent  or  marsh  grounds  which  are  drained  The  case  of  Tanner  and  Xirkham  in   [Coke*i] 

ihul  paj  tithes  in  67  [7]  years,  and  not  sooner,  New  Book  of  Entries,  463. Barren  ground 

S  J9.  ^  c.  IS.   TVm.   SS  EL  B,  R, HU.  is  understood  by  the  opinion  and  judgment  of  the 

S  Car.  C.  B.  Sconie*s  case.     It  was  resolved  that  common  law,  to  be  whereof  no  profit  ariseth  or 

tithes  are  due  and  payable  of  all  mills,  unless  groweth ;  and  that  ground  which  bath  been  stub- 

tbey  be  as  ancient  as  9  jC.  3.  and  before ;  for  bed,  and  after  beareth  com  or  grass,  is  not  barren, 

mills  more  ancient  are  discharged  of  tithes  by  the  Waste  ground  is  understood  such  ground  as  no 

ttat   Art^  CUr,    [c  5.] HU,   5  Car.  C,  B.  man  doth  challenge  as  his  own,  or  no  man  can 

Between  Pain  and  EiHxns,  a  prohibition  was  tell  to  whom  it  certainly  belongeth,  and  lieth  un- 
awarded  to  the  bishop  of  St.  jisaph,  where  it  was  inclosed  and  unbounded  with  hedge  and  ditch ; 
awarded  that  tithes  shall  not  be  paid  of  ancient  but  the  ground  that  lieth  inclosed  and  hedged  and 
miUs,  «.  before  the  time  9  E*  2.  and  there  also  it  ditched  in,  and  the  land  known,  is  no  waste 
ivas  holden  by  the  court,  that  if  such  ancient  mill  ground.  Quod  nota  per  Curiam*  Heath  ground 
fall,  and  be  rebuilt  upon  the  ancient  founda-  is  understood  that  ground  that  is  dispersed,  and 
tion,  the  discharge  of  tithes  shall  hold  good  and  lieth  at  common.  Bendloes  [sa  pL  13S.]  — — . 
KfiTe.  — —  East.  10  Car.  Serjeant  Hitcham  E.  41  Elix,  A,  sued  in  the  court  christian  for 
noted,  that  before  the  statute  de  dero  no  tithes  at  tithes  of  pigeons,  and  other  tithes,  and  had  sea- 
all  were  payable  for  mills,  but  the  said  statute  tence,  although  the  defendant  had  tendered  one 
'  wai  Ux  inde  creatwa*  But  per  Cur*  it  was  ad-  single  witness  of  the  payment  of  tithes  of  pigeons  ; 
judged  that  the  common  tradition,  that  no  tithes  andupon  this  suggestion  a  prohibition  was  awarded* 
ave  doe  of  ancient  mills,  is  to  be  understood  of  and  afterwards  a  consultation  for  the  residue ; 
▼cry  ancient  mills,  «.  before  9  E.  8.  only ;  for  with  exception  that  tbey  in  the  court  chrisliaa 
aAer  that,  and  before  memory  of  our  ancestors,  should  not  proceed  to  give  costs  for  the  pigeons, 
th^  ought  to  pay  tithes.     Bro.   [Prohibition.] 

Vot.  I.  K 
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1558-9.  ren  heath  and  waste  grounds,  and  by  reason  of  the  barrenness 
have  not  been  charged  within  time  of  memory  with  any  tithes 
V.  until  the  plaintiff  had  improved  thirty  acres  of  it,  and  converted  it 
Saundenon,  ^  tillage,  ij-c.  SO  that  by  the  intendment  of  a  proviso  in  the  said 
^  land  statute,  (although  by  express  words  such  ground  is  not  discharged 
Mt^^be  ^^  tithes  for  seven  years  after  the  improvement),  he  ought  to  pay 
lately  im-  qq  tithes  within  seven  years,  S^c.  and  proved  that  suggestion  within 
prov^M^**  the  six  months  by  witnesses  according  to  the  act  And  upon  the 
but  that  attachment  the  parties  appeared,  and  the  defendant  in  it  defended 
wooimd  the  contempt,  4*^.  but  he  took  no  traverse  to  it;  for  it  is  not  the 
tambs  had     practice  in  B.  R.  as  it  is  said ;  and  pleaded  that  the  said  sixty  acres 

DAcn  alwavs 

paid  for  it:   Were  fruitful,  and  not  barren,  as  the  plaintiff  supposed,  and  upon 
Se^ute    ^^^  joined  issue  with  the  plaintiff;  and  it  was  found  by  verdict, 
the  same      that  as  for  thirty  of  the  said  acres  they  were  barren,  as  the  plaintiff 
tinue  Mya-  ^^  suggested ;  and  as  to  the  residue,  they  found  that  it  had  paid 
ble  for  7      tithes  of  wool  and  lambs  at  all  times,  4*^.  (a)    And  by  the  opinion  of 
^^j^„    the  judges  of  both  benches,  (except  Whyddon\  the  party  who  sued 
cannot  have  in  the  spiritual  court  shall  have  a  consultation  for  the  said  residue : 
tion,  for  he   ^  which  Saunders,  Chief  Baron,  agreed.     Note,  the  above  statute 
f*"vh*"^  was  mistaken,  for  the  parliament  was  supposed  to  commence  on  the 
these.      ^    ^th  day  of  November^  in  the  2d  year  of  E.  6.  which  was  false^ 
[  132  ]    for  it  was  a  session  by  prorogation.     And  yet  afterwards,  upon  bet- 
ter advisement  and  examination  of  the  verdict,  which  in  the  pre- 
mises of  it  is  found  for  the  plaintiff  in  the  prohibition,  5.  that  it 
was  barren,  as  the  plaintiff  had  supposed,  and  that  it  was  so  bar- 
ren, that  on  account  of  the  barrenness  tliereof  none  had  paid  tithes, 
although  afterwards  they  find  that  for  thirty  acres  they  had  paid 
*uoool  and  lambs ;  and  because  by  another  proviso  in  the  same  act 
such  tithes  as  were  paid  before  shall  be  paid  within  the  seven  years 
after  the  improvement,  S^c.  and  not  any  tithes  of  other  nature; 
and  because  the  libel  was  not  for  other  tithes  in  the  said  sixty ^acres, 
but  only  for  "wheat  and  i-yei  the  party  could  not  have  a  consult- 
ation, but  was  told  that  he  might  commence  a  new  suit  in   the 
court  christian  for  tithes  of  vx)ol  and  lambs  in  the  thirty  acres  not 
improved. 


(a)  If.  4S  and  43  EU%.  Rot.  237.  B.  R.  Webb  the  spiritual  court  has  no  cause  to  proceed  for 

▼.  Real  [Cro.  Elis.  819.]     Upon  prohibition  the  tithes  in  kind.     JDodderidge  said,  that  M.  S4  and 

plaintiff  suggested  that  he  had  been  used  from  35  JEl.  Bird  and  CoUingwortht  in  a  like  case  aooo- 

time  whereof,  ^c»  to  pay  three  shillings  and  four-  sultation  was  awarded.     Poj}ham  answered^  that 

pence  for  aU  great  and  *  tmaU  tithes  except  corn  &e  opinion  of  the  judges  of  C  S.  is  now  to.  tha 
growing  upon  seventy  acres  of  land,  and  made  hia  contrary,  for  when  a  modus  dedmandi  in  one  tort 

proof  by  two  witnesses  according  to  the  statute ;  is  suggested  and  another  proved,  we  ought  nol  to 

but  they  testified  that  the  course  was  to  pay  four  award  a  consultation   to  give  them  authori^  to 

sfailHngSy  and  by  the  judges  a  prohibition  was  sue  for  tithes  in  kind,  but  to  sue  for  tithes  in  fiidb 

awarded ;  for  although  he  has  failed  in  the  proof  kind  as  is  proved. 
of  hb  prescription,  yet  so  much  is  proved,  that 

• 

*  The  original  is  nicon/,  perbq>9  for  nient  (less},  by  mistake. 
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T.  10  Eliz.   A.  D.  1567.  ^^^7. 

Stathome's  Case,    [Dyer,  277  b.]  staiktme*s 

[a)  The  prior  of  the  dissolved  house  of  St,  John's  of  Jerusalem       ^'^ 
had  this  privilege  from  Romej  s.     "  That  the  Cistertians,  Temp-  ^^^ 
**  lars,  and   Hospitalers,  should  not  be  bound  to  pay  the  tithes  of  the  prior 
"  of  their  fiurms  which  they  cultivate  with  their  own  hands,  or  at  of /cnao-* 
•*  their  own  expence;"  but  their  farmers  and  all  other  occupiers   [  13S  ] 
paid  tithes  according  to  the  statute  2  H.  4.  c.  4.     The  s^d  prior  '^  f?^* 
with  his  brethren  made  a  lease  of  a  manor  for  years,  two  or  three  tithai,  but 
years  before  the  dissolution,  which  lessee  paid  tithes  to  the  church  '"l^^^ 
o{  Rochester  J  as  appropriate.     And  after  the  dissolution  the  king  uakm% 
granted  the  reversion  of  the  manor  to  one  Stathonie,  and  to  his  ^Sringthe 
heirs,  in  as  ample  manner  as  the  prior,  4)C»     The  lease  is  expired;  tennth* 
Whether  he  and  his  heirs,  having  the  manor  in  their  own  hands,  aiawl^' 
shall  be  discharged  of  tithes  or  not,  was  in  question  in  the  chancery.  ^  **» 
And  upon  considering  the  statute  31  H.S.  c.  13.  it  seemed  before  Scw^T* 
the  lord  keeper  to  Cath/tij  Saunders^  Southcot,  and  Dyer^  and  to  his  ^^*  •**• 
lordship  himself,  that  they  shall  be  discharged  until  they  let  and  ihau  hoJd 
set  it  to  farm,  %c.  ib)  ^  '"«^ 

titbei,  but 


H.  17  Eliz.    A.D.  1574.  h»i 

[Plowd.  470.]  *^  P^ 

It  appears  by  the  record,  that  the  plaintiff  complains  against  The 


the  defendant,  for  that  whereas  by  the  statute  of  45  Ed.  3.  c.  3.  it  is  -^  ^'^'^ 
oniained  that  no  tithes  shall  be  given  of  great  trees  of  the  growth  HornbMm- 

(•)  Hus  privilege  of  the  Cistertians  extends  to  discharged  in  manner  and  form :  the  jury  fbnnd 

tbor  woods,  and  meadows,  and  pastures,  as  Foster  as  above,  and  moreover,  that  in  15  £r.  8.  WUlianh 

dtes  to  have  been  adjudged,  that  pasture  near  then  abbot  of  R,  leased  for  thirty  years,  and  that 

Londom  which  was  in  the  tmndbi  of  the  hospitalers  during  this  lease  the  abbey  was  diraolved,  and  the 

ivas  discharged  from  tithes. MickASJac.CB.  lessee  at  the  time  of  the  dissolution  paid  tithes^ 

It  was  said  by  the  court  that  the  council  of  Lateran  And  whether  that  shall  be  a  sufficient  discharge 
made  in  17  John  [See  2  Inst.  652.]  discharged  for  the  now  feoffee  who  manures,  and  occupies  it 
the  fiiars  of  the  order  of  Cistertians ;  and  that  this  in  his  own  hands,  was  the  question.  And  judg- 
odIt  discharges  all  possessions  then  in  their  hands  ment  was  given  that  tithes  should  not  be  paid, 
ttdnot  otliers.  [Bui.  Ni.  Pr.  189.]  HU>  2  Jac,  Montague,  Chief  Justice.  Where  the  suspense  is 
between  Quarles  and  Spurting  [Cro.  Jac.  57.  by  lease,  and  [there  was]  payment  of  tithes,  in 
Mo,  91 S.],  it  was  adjudged,  that  the  lands  of  the  case  of  unity  there  the  prescription  is  destroyed, 
prior  of  St.  John's  should  pay  tithes  in  whatever  but  where  the  prescription  is  by  reason  of  the  or- 
hands  they  are,  because  they  were  not  dissolved  der,  there,  although  it  be  in  lease  at  the  time  of 
by  the  statute  of  Sl  H,  B,  [c  1 3.]  but  by  a  special  the  dissolution,  still  the  privilege  of  the  order 
statute  of  .39  H.  8.  [82  H-  8.  c.  24.]  whidi  is  as  remains  when  the  land  comes  back  into  their  own 
hig^  a  means  as  the  statute  of  31  ^.  8.  And  the  sU-  hands.  It  was  resolved  by  aU  the  justices,  B,  R, 
lute  of  31  H.  8.  which  says  that  the  lands  shaU  be  If .  2  Car,  that  tithes  should  not  be  paid  by  far- 
discharged  which  afterwards  come  bt/  aw/  means,  mers  of  the  lands  of  St.  John  of  Jerusalem,  of 
ihall  be  construed  by  any  inferior  means,  accord-  such  land  as  was^in  the  hands  of  the  priory.  See 
iqg  to  the  resolution  in  the  archbishop  of  Canter*  the  case  between  Quarles  and  Spurting  in  prohibit 

tioy'scase.     [2  Co.  46.] Hil.  17  Jac.  R,  R*  tion,  M,  1  Jac.   in   the  star-chamber,  adjudged 

fMer  ▼•  Rathurst.    [Palm.  118.    2  Eol.  142.  con/ra  to  this,  and  this  house  of  iS/.  JbAn*s  came  to 

Cr».  Jac.  559.]     In  a  prohibition  a  suggestion  the  king  by  the  act  of  32  H.  8.     And  it  did  noC 

wit,  that  the  abbot  of  R.  was  seised  in  fee  of  the  give  exemption  of  tithes,  as  tlie  statute  31  H,  8. 
minor  of  A.  from  time  whereof,  j^c.  and  that       ((6)  See  ComwalUs  v.  Spurting,  Cro.  Jae.  57. 

t^  abbot  was  of  the  order  of  Cistertians,  which  or-  post.  224.     WhUtan  v.  Weston,  past,  410.     Han- 

dor  was  discharged,  ^c  and  died.     Sut.  31  H.  8.  sonr.  Fielding,  Gilb.  £qa.  Rep.  225.  post.  653. 

bNtt  was  joined  that  the  abbot  did  not  bold  it  Fossety,  FrankUn,  See  T.  Kaym.  285. p^st,  1579.) 
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1574.  of  20  years,  and  more^  yet  the  defendant  bath  drawn  him  into  the 

■""^^^  court  christian^  the  20th  day  of  Aprils  in  the  l^th  year  of  the  pre- 

sent  queen,  for  withdrawing  the  tithes  of  branches,  called  Loppings, 

Swuffb  of*  of  certain  great  trees  growing  in  a  place  called  Gine*s  Park,  within 

the  age  of  the  parish  of  ThaidoTP-Gamoti^  and  cut  down  by  the  plaintiflT,  where 

im/more,  ^"  ^^^^  ^^  ^^^  trees,  and  also  the  branches  cut  down,  were  of  the 

are  not  such  growth  of  20  years,  and  more.   And  to  this  the  defendant  has  pleaded 

2i, in.  in  bar,  that  the  branches  called  Loppings  of  trees,   for  the  tithe 

•f''^*^**^  whereof  he  sued,  were  branches  of  trees  called  Hornbeam-pollen- 

the  statute  •  i  •      T         • » 

oi4SEd.s,  gers,  growing  in  the  said  place  called  Gtnei's  Park,  within  the  said 
Act  ^^  ot  P*^^*  ^^^  ^^*  ^®  ^^  trees,  upon  which  the  said  branches  grew, 
timber,  nor  Were  topped  and  lopped  before  any  of  the  branches,  for  which  the 
!^^2^^  tithes  were  demanded,  grew,  and  therefore  that  he  (the  defendant) 
but  onlj  fit  being  parson  at  the  time  of  cutting  them  down,  drew  the  plaintiflT 
imd  Uiere-  ^"^  ^^^  ^^^  ^^^  tithes,  as  it  was  lawful  for  him  to  do*  And  upoo 
ifereif  they    this  they  demurred  in  law. 

down^at  ^"^  ^^  matter  was  argued  at  large  at  the  bar,  by  AUnnson  oa 

^or  any  the  one  side,  and  by  Anderson  on  the  other  side.  And  Belly  an  ap- 
whaiemf^  preudce,  was  also  of  counsel  in  the  case.  And  he  spoke  ta  the 
Odie  ^1^  matter  the  same  day  with  the  other  counsel,  after  their  arguments 
tfaem,  and  on  both  sides.  And  it  was  said  against  the  defendant,  that  he  ought 
by  the  aeme  ^ot  to  have  tithes  here,  because  the  trees  are  old  trees  above  the 

reason  tithe 

shallaisobe  age  of  20  years,  in  which  case  they  are  an  inheritance;  and  for 
^Bbiiuches  ^"^^"8  down  trees  above  the  age  of  20  years,^  a  m^  shall  have  mi 
and  lop.  action  of  waste,  and  shall  say  therein  that  the  termor  has  cut  them 
SietT  down  to  his  disherison.     And  if  a  man  has  an  inheritance  in  the 

though  they  trees,  and  they  themsdves  are  an  inheritance,  thence  it  follows 

age  of  90  ^^^  "^  ^^^  ^^^^  ^  P^^  ^^  them,  for  tithes  are  payable  of  the 
years  and  increase  of  the  inheritance,  as  of  hay,  apples,  and  such  like, 
which  are  chattels,  but  not  of  that  which  is  an  inheritance  in  itself 
as  trees  above  the  age  of  20  years  are.  And  this  is  proved  by  the 
said  statute  of  ^5Ed,S.  c.  3.  which  ordains  that  touching  tithes 
of  great  vx)od  of  the  age  of  20  years,  or  of  greater  age,  a  prohibition 
in  such  case  shall  be  granted  upon  attachment,  as  hath  been  used  before 
this  time  /  which  words  {as  hath  been  used  before  this  time)  shew  us 
what  the  common  law  was,  and  that  at  the  common  law  tithes 
were  not  payable  for  great  wood  before  the  said  statute,  so  that 
.  the  statute  is  made  in  confirmation  of  the  common  law.  And 
to  this  purpose  was  cited  the  opinion  of  Belknap,  in  50  Ed.  3.  in 
the  case  of  an  attachment  upon  a  prohibition  for  a  suit  in  the 
spiritual  court  for  the  tithes  of  great  trees,  where  he  says,  ^  it 
*'  never  was  seen  that  tithes  were  demanded  of  great  trees,  nor  of 
[  135  ]  **  timber;"  which  saying  of  his  was  within  five  years  of  the 
making  of  the  said  statute  of  45  Ed.  3.  So  that  he  who  lived  in 
the  time  before  the  act  was  made,  testifies  that  there  never  was  an 
instance  before  the  act  where  tithes  had  been  paid  of  such  great 
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trees,  and  the  reason  thereof  is,  because  they  were  an  inheritance  1574. 
of  themselves.  And  as  tithes  shall  not  be  paid  of  the  trees  them-  " 
sdves,  so  shall  not  they  be  paid  of  the  branches  which  come  of  the 
toppings  and  toppings  of  the  great  trees;  for  if  the  tree  itseli^ 
which  is  the  principal,  be  excused  from  paying  tithe,  so  shall  the 
branches  thereof  which  follow  the  degree  of  the  principal,  be  also 
excused,  and  especially  in  this  case,  because  the  branches  are  of  the 
age  pf  20  years  and  more,  which  age  makes  them  to  be  accounted 
great  trees  themselres.  And  for  these  reasons  it  was  prayed,  diat 
die  defendant  might  be  convicted  of  the  contempt. 

And  the  justices  did  not  argue  the  matter  openly,  but  at  last  they 
agreed  among  themselves,  that  tithes  were  due  to  the  defendant  in 
diis  case,  and  they  granted  him  a  consultation.  And  because  they 
did  not  openly  declare  the  reasons  of  their  judgment,  I  afterwards 
inquired  them  of  Wray^  chief  justice  of  England,  who  told  me  that 
the  reason,  upon  which  he  and  his  companions  gave  the  judgment, 
was,  because  the  trees  are  of  a  base  nature,  and  are  not  timber,  nor 
can  be  of  any  service  in  building,  for  they  cannot  in  their  nature 
endnre  long,  but  they  are  only  fit  for  fuel,  and  other  trifling  uses. 
And  therefore,  if  the  hornbeams  themselves  had  been  cut  down, 
tithes  should  have  been  paid  for  them,  and  by  the  same  reason  they 
shall  be  paid  for  the  boughs  and  branches  of  them ;  for  the  branches, 
which  are  of  the  age  of  20  years  and  more,  shall  be  of  the  same 
nature  with  the  trees  out  of  which  they  spring  and  grow,  and  of 
no  other  nature.  For  if  the  tree  itself  is  privileged  from  tithes, 
ISO  shall  the  germins  above  20  years  of  age  which  grow  from  it 
be  privil^ed,  as  the  germins  of  that  age  of  oak  and  ash,  and 
such  like,  shall  be  exempt  from  the  payment  of  tithes  as  well  as 
the  oak  or  ash  itself  shall ;  for  he  said  that  a  branch,  above  20 
years  of  age  of  an  oak,  or  ash,  or  the  like,  may  be  of  service 
b  building,  and  therefore  it  shall  be  exempt  from  tithe,  as  well  as 
the  principal  tree  shall.  But  hornbeams  shall  pay  tithes,  though 
they  are  of  the  age  of  40  or  50  years,  as  hasels,  or  sallows,  and 
the  like,  shall  do :  and  the  great  wood  specified  in  the  said  statute 
is  to  be  intended  of  wood  which  consists  of  trees  of  value,  as  of  > 

oaks,  and  ashes,  and  elms,  and  such  like,  but  not  of  hornbeams,  (ir)    [  136  7 
sallows,  hasels,  maples,  and  the  like,  which  in  all  ages  ought  to  pay  ^^pi)^ 
tithes,  and  so  shall  the  branches  which  sprout  from  them,  of  what  Ineum. 
age  soever  the  same  be.     And  all  this  he  said  to  me,  and  for  this  ^SUdven. 
reason  thev  granted  the  consultation,  as  he  said.  ^'"'Ifi'^^^ 

odwr  timber,  and  the  custom  of  the  country  to  put  thew  lert  of  trees  to  the  um  of  good  timber,  may 
tm  them,  being  20  years*  growth  or  more,  from  the  payment  of  tithes.  Noy  30^  PintUr  f,  Speneen^ 
(and  see  f9^aUon  ▼.  7\yon,  poti.  827.    Duke  ofChandot  v.  Talbot,  2  P.  Wins*  606.) 
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1575. 

fFrndham 

▼. 
Norri$» 

Chancery 
hath  juris- 
diction of 
titliet. 


Probibition 
lies  torn  suit 
lor  tithes  of 
kt^and 
gntm^'whtre 
theluidsin 
the  hands  of 
an  abbot 
and  his  fiur« 
men  have 
from  time 
immemtf" 
rial  been 
charged 
with  tithes 
niwooiand 
ism&ioid^. 


17Eliz.    A.D.  1575. 

Windham  against  Norris.    [Toth.  285.     In  Cli.] 

A  DEMURRER,  because  the  matter  concemeth  tithes,  over-ruled 
and  ordered. 


E.  ISEliz.     A.  D.  1576. 
The  Parson  of  Peykirk^s  Case.     [Dyer,  349  b.] 
The  parson  of  Peykirke  and  Elmeton  juxta  Peterborough^  of 
which  the  abbot  of  Peterborough  was  patron,   and  also  owner  of 
the  manor  of  Elmeton^  being  a  hamlet  of  that  parish,  at  this  day 
demanded  tithe  of  hay  and  corn  out  of  the  demesnes  of  Elmeton 
manor,  of  which  the  present  dean  and  chapter  of  P.  are  both  patrons 
and  owners ;  whereas  within  time  whereof  memory  runneth  not 
to  the  contrary  before  the  dissolution  of  the  abbey,  and  at  the 
time  of  the  dissolution,  no  such  tithes,  but  only  other  tithes,  as 
of  wool  and  lambsy  Sfc»  were  paid  by  the  farmers  by  lease,  or  at  / 
will,  being  lay  persons.     Whether  a  prohibition  upon  the  statute  of 
31  //.  8.  [c.  13.]  by  virtue  of  this  word  discharged^  will  lie  or  not? 
And  by  the  opinion  of  the  justices  and  clerks  of  B.R.  prohibitions 
the  this  case  are  common,  Sfc. 


The  case.  * 
The  king 
being  seiied 
of  an  ad* 
▼owson  in 
right  of  his 


grants  it  by 
his  letters 
patent  to 
dean  and 
chiqrter, 
when  the 
dnirch  is 

C1S7] 

fuU, and 
fhdtiwy 
maj  hold 
the  rectorr 
of  the  said 
churdit  im- 
mediatelj 
after  it  be-r 
comes  ?oid» 
to  their  pro* 
per  use,  to 
them  and 
their  sue- 
cessorsftr 
evei^wHb- 


M.  18&19Eliz.    A.D.  I576. 

Grendon  y.  Bishop  of  Lincoln.     (Plowd.  493.) 

It  appears  by  the  record,  that  the  plaintiff  has  declared,  that 
king  Edward  6.  was  seised  of  the  advowson  of  the  church  o(  Dean 
as  of  gross  by  itself,  as  of  fee  and  right,  in  right  of  his  crows, 
and  the  same  being  vacant,  he  presented  to  it  one  WiUiam  Cham^ 
berlain  his  clerk,  who  was  admitted,  instituted,  and  inducted :  that 
the  king  died,  and  the  advowson  descended  to  queen  Mary^  who 
iOythe  first  year  of  her  reign  granted  it  to  George  Rotherham  and 
jioger  Barber^  and  to  their  heirs,  who  granted  it  over  by  deed  in  the 
first  and  second  years  oi  Philip  and  Mary  to  Thomas  Grendon^  and 
to  his  heirs,  who  died  thereof  seised,  and  the  advowson  descended 
to  Roger  Grendon  the  plaintiff,  as  his  son  and  heir;  and  afterwards 
the  church  became  vacant  by  the  deprivation  of  the  said  Chamber^ 
lainf  whereby  it  belonged  to  the  plaintiff  to  present,  and  the  de- 
fendants disturbed  him.  To  this  the  bishop  pleaded  that  he  clain^ 
nothing  but  as  ordinary.  And  the  dean  and  chapter  said,  that  kmg 
before  the  said  king  Edward  6.  had  any  thing  in  the  advowson, 
king  Henry  8.  was  seised  of  the  said  advowson  as  of  gross  by 
itself  as  of  fee  in  right  of  his  crown,  and  being  so  seised,  he  pre- 
sented one  Edmund  Haltman  his  clerk,  who,  on  his  presentation, 
was  admitted,  instituted,  and  inducted ;  and  the  kjpig  died  seided^ 
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and  the  advowson  descended  to  the^said  king  Edward  6.9  and  he  be-     1576. 
ing  seised  thereof,  the  22d  day  ofMm/^ln  the  first  year  of  liis  reign,     Crendon 
by  his  letters  patent  shewn  forth,  of  his  certain  knowledge  and         ▼. 
mere  motion  gave  and  granted  the  said  advowson  to  the  said  dean     j^^^ 

and  chapter,  to  have  and  to  hold  to  them  and  to  their  successors       

for  ever :  and  further,  the  same  king  of  his  special  grace,  certain  ^q|^^ 
knowledge,  and  mere  motion,  and  by  his  royal  authority  supreme  of  any  in- 
and  ecclesiastical  which  he  then  had,  for  himself  and  his  succes-  the  muds 
SOTS,  granted  and  gave  licence  to  the  same  dean  and  chapter,  and  ■'^c^  •^ 
to  their  successors,  that  whensoever  by  death,  resignation,  de-  after,  and 
privation,  or  in  other  manner  the  said  church  should  be  vacant,  ^[^^"* 
the  same  dean  aud  chapter,  and  their  successors,  might  immediately  lldatet,  - 
hold  the  parsonage  of  the  said  church  to  their  proper  use,  to  them  j^^V^^ 
and  to  their  successors  for  ever,  without  molestation  or  hindrance  the  tame 
of  the  same  king,  his  heirs  and  successors,  and  that  without  any  ^^[^^^ 
presentation,  induction,  or  admission   of  any  incumbent  to  the  •^h  &c.  be- 
same  parsonage  from  thenceforth :  and  further,  the  same  king  willed  i^^lem, 
and  granted,  of  his  certain  knowledge  and  mere  motion,  and  by  ^^^  *w 
his  authority  aforesaid  which  he  then  had,  for  himself,  his  heirs  to  hold  to 
and  successors,  to  the  same  dean  and  chapter,  and  to  their  sue-  ***^?r2^ 
cessors,  and  to  the  said  cathedral  church  appropriated,  consolidated,  ii  a  good 
united,  and  incorporated  the  aforesaid  parsonage  and  church  of  'S^'^'^ 
Deatij  as  it  should  afterwards  happen  to  be  void,  as  is  aforesaid,  ^/^q 
and  all  messuages,  lands,  tenements,  glebes,  tithes,  and  heredita«  407.  b. 
ments  whatsoever,  as  well  spiritual  as  temporal,  to  the  same  par-  ^^^^ 
sonage  and  church,  so  as  is  aforesaid  being  vacant,  in  any  manner 
appertaining ;  to  have,  hold,  enjoy,  and  convert  the  same  parsonage 
and  church  of  Dearth  and  all  other  the  premises,  to  the  said  dean 
and  chapter,  and  to  their  successors,  as  is  aforesaid,  to  their  pro- 
per use,  without  any  presentation,  nomination,  induction,  or  ad-    [  13SJ 
mission  of  any  incumbent  to  the  same  church  thenceforth,  as  by 
the  same  letters  patent  among  other  things  appears :  by  force  of 
which  letters  patent,  the  said  dean  and  chapter  were  seised  of  the 
said  advowson  as  of  gross  by  itself,  as  of  fee,  in  right  of  their  ca- 
thedral church :  and  they  being  so  seised,  the  said  Haltman  died  the 
6th  day  of  Naoember^  in  the  4th  year  of  the  reign  of  the  said  king 
Edward  6.,  by  whose  death  the  church  became  void,  whereby  the 
said  dean  and  chapter,  immediately  after  the  death  of  the  said 
Halimany  became  parsons  of  the  said  church,  and  the  said  parsonage 
and  church  oi  Dean  to  their  proper  use  held  and  yet  hold,  and 
thereof  then  immediately  and  ever  since  have  been  and  yet  are  seised 
in  their  demesnes  as  of  fee,  in  right  of  their  cathedral  church :  and 
after  the  death  of  the  said  Edmund  HaUman^  the  said  king  Edward  6. 
presented  to  the  said  church  the  said  Chamberlain  as  his  clerk, 
which  presentationy  admissbn,  and  institution  of  the  said  Chamber^ 

K  4 


13S  CASES. 

1 

1 576.     lain  thereto  specified  in  the  count  was  void,  and  of  no  eifect  in  Iaw»« 
Grendon    ^^^^®  ^^  ^^^  church  was  then  full  of  the  said  dean  and  chapter : 


▼. 


and  thereupon  they  demanded  judgment.  And  the  plaintiff,  as  to 
^1^^^  the  bishop's. plea,  prayed  judgment,  and  had  it,  but  execution 
thereof  to  cease  until  the  plea  between  the  plaintiff  and  the  defend- 
ants was  determined.  And  as  to  the  plea  of  the  dean  and  cbaptery 
he  demurred  in  law. 

And  the  matter  was  argued  at  the  bar  and  also  at  the  bench  in 
Michaelmas  term,  in  which  the  18th  year  of  the  reign  of  queen 
Elizabeth  ended,  and  the  19th  year  of  her  reign  began.     And  I 
heard  the  whole  argument  oi  Dyer^  chief  justice,  and  a  great  part  of 
the  arguments  of  eacli  of  the  other  justices. 
T**  jj^        As  to  the  matter  in  law,  it  was  digested  into  divers  points.  First, 
matter.        what  person  is  capable  of  an  appropriation ;  secondly,  what  per- 
sons may  make  an  appropriation,  and  how  many  ought  to  assent  to 
it;  thirdly,  at  what  time  an  appropriation  may  be  made,  viz.  if  it 
may  be  made  as  well  when  the  church  is  full  as  when  it  is  void ; 
fourthly,  if  a  usurpation  may  be  had  upon  a  parson  imparsonee^ 
and  if  by  the  usurpation  of  a  stranger,  the  church  may  be  disap- 
propriated; and   lastly,  if  all  the  things  requisite  concur  in  the 
appropriation  here  pleaded. 
1st  Fbint.        And  as  to  the  first  point,  the  justices  were  of  opinion,  that  none 
Bytiie         but  a  spiritual  body  politick  or  corporate,  which  hath  succession,  is 
liiwnone     capable  of  an  appropriation.     For  the  effect  of  an  appropriation, 
^^  *  £iL   ^  ^  ^^  original  institution,  was  to  make  somebody  perpetual  in- 
politic  or     cumbent,  and  as  such  to  have  the  rector}',  and  the  houses,  glebe, 
^o^V^^^  and  tithes  which  are  parcel  thereof     And  in  that  he  is  made  par- 
r  139  1     ^"'  ^^  ^^^  ^^  ^^^^  of  the  souls  of  the  parishioners,  in  which  case 
anaiypro-     he  ought  to  be  a  spiritual  person :  for  as  a  patron  ought  to  present 
^^[^11^*^     to  a  church  a  spiritual  and  not  a  temporal  person,  so  for  the  same 
natural  per-  reason  an  appropriation  ought  to  be  made  to  a  spiritual  and  not  to 
Uymao!       ^  temporal  person,  for  the  one  has  cure  of  souls  as  well  as  the 
At  first  ap-  other,  and  diere  is  no  difference  between  them,  but  that  the  one  is 
P*^"^"*  parson  for  life,  and  the  other  and  his  successors  are  parsons  for 
to  sole  cor.  ever;  and  therefore  appropriations  were  originally  made  to  abbots, 
P?JJ^"     priors,  deans,  prebendaries,  and  such  others  who  could  minister 
who  could    the  sacraments  and  perform  divine  service,  and  to  none  else.     And 
^^I'JJJ^^    upon  this  principle  it  was  originally  taken,  that  such  parsons  im- 
ments,  and  parsonees  could  not  grant  over  their  estates  to  any  other ;  for  at 
T^imio^  this  day  an  incumbent  of  a  parsonage  presentable  cannot  grant 
as  abbots,     over  his  incumbency  to  another,  altho*  he  may  make  a  lease  of  the 
SiM^'pi«-    glebe  and  tithes,  but  he  ought  to  resign,  and  then  the  patron  and 
bendwie%     bishop  may  make  a  new  incumbent,  so  that  the  incumbency,  which 
>Appropri-    is  a  spiritual  office,  cannot  be  granted  over  to  another ;  and  by  the 
aUons  not     ^mne  reason  a  perpetual  incumbent  .could  not  originally  grant  ove» 


•/ 
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to  another  his  estate,  which  contains  the  incumbency  and  the  rec-     1576. 
toiy  itself,  which  was  the  revenue  of  the  incumbent.     And  upon     crendan 
diis  ground  is  the  saying  of  Herle  in  3  Ed.  3.  where  a  qtutre  impedit       .  ▼• 
was  brought  against  the  prior  of  St  JohrCs  oi  Jerusalem  in  Englandf 
(to  whom  the  possessions  of  the  dissolved  order  of  templars,  who       "^r: 
had  certain  parsonages  appropriated  to  them,    were  conveyed),  over, 
upon  a  disturbance  to  present  to  a  church  which  was  appropriated 
by  the  earl  of  Richnumd  to  the  said  templars ;  and  there  Herle  said, 
if  the  templars  after  the  appropriation  hod  granted  over  their  estate* 
of  the  appropriation  to  hospitalers,  the  hospitalers  should   not 
thereby  have  had  the  appropriation,  for  it  was  granted  only  to  the 
templars,  who  could  not  by  tlieir  deed  make  an  appropriation  to 
others;  and  he  said  further,  that  that  which  was  appropriated  to 
the  templars  was  become  disappropriate  by  the  dissolution  of  their 
order;  wherefore  it  was  thereupon  said  to  the  court,  that  the  same 
estate  which  the  templars  had  was  conveyed  to  the  prior  of  St.  John's 
by  the  grant  of  the  pope,  and  of  the  king,  and  by  parliament.     So 
that  by  the  opinion  of  Herle  an  appropriation  could  not  be  trans- 
ferred from  one  to  another.     And  not  without  great  reason ;  for  it 
contains  a  perpetual  incumbency  (which  is  a  spiritual  function)  ap- 
propriated to  a  certain  spiritual  person,  which  could  not  by  law  be 
removed  from  them  to  whom  the  church  was  first  appropriated,  by 
any  grant  afterwards  to  be  made  by  them. 

And  although  originally  appropriations  were  only  made  to  such    [  140  1 
spiritual  persons  as  could  minister  the  sacraments,  and  perform  di-  AfterwBrdi 
vine  service,  as  abbots,  priors,  deans,  and  such  like,  yet  in  process  ^^^^Itflm 
of  time  they  began  by  degrees  to  shake  off  that  restraint;  and  they  ma^^ 
were  afterwards  made  to  others,  as  to  a  dean  and  chapter,  (which  is  corpom- 
abody  corporate  consisting  of  many  persons,  which  body  together  tioi»«M^ 
cannot  say  divine  service),  and  to  nuns,  (who  were  prioresses  of  cannot  aU 
any  nunnery,  and  could  not  minister  the  sacraments,  nor  say  di-  2*^?**^*^ 
vine  service  to  the  parishioners),  which  was  grande  neftiSj  as  Dyer  vice,  as  to  • 
termed  it ;  and  this  was  done  under  the  pretence  of  maintaining  ^^|^|^ 
hospitality.     And  in  order  to  supply  these  defects  in  the  persons  to  and  at  but 
whom  such  appropriations  were  made,  who  could  not  themselves  *°  "**"* 
perform  divine  service,  a  vicar  was  afterwards  devised,  who  was 
deputed  to  priors,  or  to  dean  and  chapter,  and  at  last  to  abbots 
themselves,  and  to  others,  to  say  divine  service  for  them,  and  he 
had  but  a  small  portion  allotted  him,  and  they  to  whom  the  appro- 
priations were  made  retained  the  great  revenue,  and  did  nothing 
for  it,  and  as  the  revenue  decayed,  so  did  preaching  and  hospita- 
lity in  the  parsonage,  and  other  good  works,  which  was  a  great 
misuse  as  it  seemed  to  the  judges.     And  all  this  was  done  under 
pretence  of  hospitality,  which  in  fact  was  the  ruin  of  hospitality, 
«Dd  especially  in  the  parish,  where  it  should  chiefly  be  kept  up. 
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1 576.      But  yet  such  appropriations  were  never  made  but  to  a  spiritual  bodjr* 
Grmdon     ^^^^^  ^^  successors  and  not  heirs,  in  which  succession  the  pa- 
▼•         tronage,  incumbency,  and  the  fruits  of  the  benefice  might  for  ever 
j[SZ£'    I'^ni&in ;  and  a  marriage  was  made  between  them,  (as  the  lord  Di^  * 
termed  it),  so  that  the  one  should  not  be  divorced  or  separated 
from  the  other  at  any  time.     And  in  order  to  perfect  such  mar- 
riage, it  was  requisite  that  the  patronage,  which  is  another  thing 
than  a  spiritual  body,  should  be  in  such  spiritual  body  politick  or 
corporate  as  should  be  perpetual  incumbent ;  for  the  patronage  is 
a  thing  temporal,  to  which  the  incumbency  which  is  a  thing  spiritual 
ought  to  be  conjoined,  and  that  cannot  be  if  they  a|^  in  several 
hands,  for  separation  and  conjunction  are  directly  opposite  and 
contrary  to  each  other.     Wherefore  a  spiritual  body  politick  or 
corporate,  being  the  patron,  is  only  capable  of  an  appropriation, 
sd  Point.         ^s  to  the  second  point,  viz.  what  persons  may  make  an  appro- 
.i^propn-    priation,  and  how  many  in  number  ought  to  assent  to  it ;  all  the 
ought  to  be  justices  unanimously  agreed  that  the  ordinary,  the  patron,  and  the 
]]^^£      king  ought  to  agree  to  it,  and  these  are  adores  fabuUe,  as  Dyer 
tiie  ordi-      termed  them.     And  first  the  ordinary  inferior  or  supreme  ought  to 
pSon  and  ^^  ^  ^U  because  he  is  the  principal  agent  in  it,  for  he  has  the 
tiiekiBg.       spiritual  jurisdiction,  and  the  act  of  appropriation  is  a  spiritual 
L  1^1  J  thing;  ^nd  the  ordinary  says,  appropriamus^  cothsoHdamus^  etwU" 
muSj  as  principal  actor  in  the  cause,  (as  Manwood  justice  said),  be- 
cause the  cure  of  the  church  principally  concerns  the  souls  of  the 
parishioners,  of  whom  the  bishop  hath  the  charge  within  his  dio- 
cese^ for  which  reason  the  law  has  attributed  to  him  the  principal 
part  in  the  appropriation.     And,  it  was  said,  it  appears  in  a  case 
in  6  H.  7*  (which  then  commenced,  but  was  not  adjudged  until 
11  if.  70  that  a  union  and  an  appropriation  belong  to  the  bishop 
to  do,  and  where  a  union  was  there  made  of  a  chapel  in  one  diocese 
to  a  college  in  another  diocese,  the  assent  of  both  the  bishops  was 
pleaded,  and  a  great  number  of  cases  and  precedents  in  the  book  of 
entries  were  cited,  where  the  bishop  of  the  diocese  had  made  ap- 
propriations, (which  cases  I  will  not  here  recite,  my  intent  being 
only  to  make  a  brief  report  of  the  matter,  sed  summa  sequorfastigias. 
rerum.) 
^P<^         And  that  which  the  ordinary  of  the  diocese  might  do,  the  ^ame 
looked         was  used  to  be  done  within  the  realm  by^  the  pope,  as  supreme  or- 
uponasMi-  dinarVf  who  claimed  to  himself  a  supreme  jurisdiction  above  all 

pfOTM  oral-  '^  , 

nary, and  Ordinaries;  and  it  was  long  suffered  to  be  done  by  him,  so  that  he 
"y^J^  used  to  make  visitations,  corrections,  dispensations,  and  tolerations 
without  the  within  every  diocese  of  this  realm,  as  the  ordinaries  use  to  do,  (as 
5^|jJ*J^y  ****  Maunson  said),  and  he  took  from  the  bishops  of  this  realm  whatever 
deemed  in-  and  as  much  as  he  pleased.  In  consequence  of  this  custom  he  used 
^^         to  make  appropriations  without  the  bishop^  which  were  takffii  to  bt 
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goody  and  the  bishopt  who  was  only  looked  upon  as  inferior  ordi-     1576. 
nary,  never  contradicted  or  opposed  this  practice,  but  it  was  sub-   "^j^jjjj^ 
nutted  to  and  accepted  as  good ;  for  (as  Manwood  said)  inpresentia        t. 
majaris  eessat  poientia  mimnis.    And  so  an  appropriation  made  by    ^J^^ 
the  pope  alone,  without  the  ordinary,  was  taken  to  be  good.     And 
hereupon  Manwood  cited  the  case  in  29  Ed,  S.  in  a  quare  impedit 
brought  by  the  earl  of  Salisbury  against  the  prior  of  Mountaguef 
where  an  appropriation  was  pleaded  to  be  made  by  the  apostle, 
with  the  assent  of  the  king,    without  mention  of  the  ordinary, 
which  appropriation  was  allowed  to  be  good ;  and  he  said  that  the 
pope  was  called  by  the  name  of  apostle.     And  many  other  cases 
were  cited  to  the  same  purpose.     And  the  pope  used  to  make  pro- 
visions until  he  was  restrained  by  the  statute  of  25  EtL  3.  which  pro- 
vision was  a  designation  of  the  person  who  should  be  incumbent, 
and  an  admission,  institution,  and  induction  of  him  without  going 
to  the  bishop.     So  that  his  authority  was  looked  upon  as  absolute, 
and  bound  the  bishop  as  his  inferior  in  all  his  acts.     And  so  it  was    [  142  1 
agreed  by  the  whole  court. 

And  such  authority  and  jurisdiction  as  the  pope  used  to  exercise  Hm  auUio. 
within  this  realm  was  acknowledged  by  the  parliament  in  25  H.  8.  'jjf  JJ^ 
and  in  other  statutes,  to  be  in  the  said  king  Henry  8. ;  so  that  he  exerdaed  in 
might  lawfully  exercise  such  jurisdiction  as  the  pope  used  or  was  i^^iiig  ac- 
accustomed  to  exercise  within  this  realm.     And  firom  him  this  au-  knowledg. 
thcMrity  descended  to  king  Edward  6.  who  made  the  appropriation  lianMnTto 
here,  so  that  he  being  supreme  ordinary  might  make  an  appropria^-  be  in  the 
tion  of  his  own  authority  and  jurisdiction  without  the  bishop,  for  le^uentl/ 
which  purpose  he  inserted  in  his  charter  these  words,  by  our  roual  ^>  "*  *^' 

,  *^        preme  or- 

mttharity  supreme  and  ecclesiastical  which  we  enjoy.     And  other  like  dinery^may 
acts  of  jurisdiction  and  authority  he  might  do,  which  the  bishop  n»^«.*n.^- 
of  Hom^  was  used  to  do  in  this  realm.     And  hereupon  Dyer  said^  of  his  own 
that  in  a  late  case  in  the  common  bench  between  sir  John  Pollard  ^^^^^^ 
and  JValrondi  he  and  all  his  companions  declared  the  law  to  be,   bishop, 
that  a  resignation  which  the  dean  of  fVells  had  made  to  the  king  hkuelf  b 
was  good  and  effectual,  inasmuch  as  the  king  was  head  of  the   patnm. 
church  of  England^  and  that  it  was  as  good  as  if  it  had  been  made 
to  the  bishop,  and  thereby  the  deanery  became  void.     Wherefore 
aD  the  justices  agreed  that  an  appropriation  made  by  the  king 
alone  without  the  bishop  is  as  good  as  if  the  bishop  had  made 
it,  or  as  it  was  taken  in  ancient  time  to  be  when  the  pope  made  it. 

But  although  the  ordinary,  inferior  or  superior,  is  the  person 
who  ought  to  make  the  appropriation,  yet  he  cannot  do  this  with- 
out the  will  of  the  patron.  For  the  patron  has  a  temporal  inheri- 
tance in  tbk  advowson,  viz.  a  fee-simple,  which  neither  the  ordi- 
nary, nor  in  imcient  time  the  pope,  could  take  away  from  the 
fttamh  nor  alter  without  his  will  and  assent.    And  therefore  in  all 
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1576.     appropriations  the  patron  is  a  party,  for  he  ought  to  accept  it;  and, 

"^^^^^    the  ordinary  is  the  agent,  and  the  patron  is  the  patient,  and  his. 

▼.         assent  in  submitting  himself  to  the  will  of  the  ordinary,  and  in  ac« 

^S^^    cepting  his  order,  and  in  executing  that  which  he  ordains,  is  a 

declaration  of  his  will,  and  the  whole  shall  be  intended  to  be  done 

at  his  request,  for  the  benefice  is  his  own.     So  that  the  ordinary 

and  the  patron  are  two  actors  in  this  drama. 

But  besides  these  there  is  a  third  who  has  a  part  to  act  herein, 
and  that  is,  the  king,  as  king,  for  he  might  be  hurt  by  this  mar- 
riage or  appropriation,  because  the  advowson  is  held  of  him  me-, 
diately  or  immediately.  And  if  it  is  held  of  him  immediately,  then 
[  143  ]  all  possibility  of  having  any  advantage  of  wardship,  relief,  or  the 
like,  accruing  from  the  tenure,  is  taken  away  by  this  conjunction ; 
for  then  it  cannot  be  expected  that  the  patronage  will  ever  come 
again  into  lay-hands,  or  that  ihe  king,  who  had  the  patronage,  if 
he  was  the  founder  of  the  abbey,  priory,  or  other  spiritual  plac^ 
shall  in  any  mean  vacation  have  the  presentment.  And  if  the 
advowson  is  held  immediately  of  a  subject,  yet  it  is  held  mediately, 
of  the  king,  for  all  lands  within  this  realm  are  held  either  mediately 
or  immediately  of  the  king,  and  before  the  church  was  built  the 
land  upon  which  it  stands  was  held  of  the  king,  and  so  shall  th^ 
advowson  be  held  of  him,  which  is  reposed  in  the  patron  in  lieu  oi 
the  land  upon  which  the  church  is  built,  and  this  patronage  may 
possibly  come  to  the  king  by  escheat  or  otherwise,  and  if  it  does 
not,  yet  the  king  may  have  the  benefit  of  it  by  lapse.  For  if  the 
patron  does  not  present  within  six  months,  then  the  ordinary  may 
present  within  the  next  six  months,  because  it  is  his  duty  to  see 
that  the  parishioners  have  divine  service  performed ;  and  if  be 
does  not  present  within  these  six  months,  then  the  metropolitan 
may  present  within  six  months  next  after,  in  respect  that  it  lies 
upon  him  to  see  that  the  parishioners  have  divine  service;  if  the 
ordinary  is  remiss  in  providing  it,  and  if  the  metropolitan  does  not 
present  within  these  six  months,  then  the  king  may  present  when 
he  pleases,  for  in  respect  that  the  land  is  held  of  him,  the  present- 
ment accrues  to  him  by  lapse,  for  default  of  the  other  three^  as 
supreme  patron  (as  Dyer  called  him,  and  Harper  and  the  other  jus- 
tices called  him  supreme  patron  as  king,  and  not  in  respect  of  the 
supreme  jurisdiction  which  the  realm  had  acknowledged  in  him  by 
the  statute,  with  reference  to  that  which  was  before  exercised  by 
the  pope).  And  all  this  benefit  which  might  accrue  to  the  king 
firom  the  advowson  is  lost  by  the  appropriation,  because  it  will 
never  come  out  of  the  hands  of  the  incumbent  again,  so  that  the 
king  can  never  have  any  hopes  of  presenting  an  iqcumbent  by 
lapse  or  otherwise.  And  therefore  in  respect  of  the  loss  which  the 
king  sustains  by  an  appropriation,  the  law  has  given  him  a 


••  ■•  ff 
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gitiTe  that  he  shall  be  privy  and  shall  give  his  consent  to  every     1 576. 
appropriation,  as  well  where  the  church  is  of  the  patronage  of  Tji^jj^ 
another,  as  where  it  is  of  his  own  patronage.     So  that  the  king  is         ▼. 
the  third  actor  in  thb  drama.  ^^Sif 

[But  quare^  if  the  appropriation  be  made  without  the  king's  ^^niercan 
assent,  what  damage  the  parson  imparsonee  shall  sustain  by  it.  advowMm 
For  the  appropriation  is  not  mortmain,  as  it  appears  in  21  Ed.  3.  5.  j^eld  of  the 
in  a  quare  impedit^  where  the  lord  of  whom  an  advowson  was  king  or  of  a 
held  brought  a  quare  impedit  upon  an  avoidance,  and  took  his  title  J2„q^„ 
iip<m  an  entry  for  an  appropriation  as  for  mortmain,  and  there  it  pcnon)  is 
was  said  against  him,  that  the  lord  had  no  damage  by  the  appro-  ^|2|^^ 
priation,  for  the  advowson  was  held  of  him  afterwards  as  well  as  out  the 

kinir'fl  IS. 

befinne^  and  the  appropriator  purchased  no  lay-fee  nor  thing  tem-  ^^J^  ^i^ 
poral,  but  tithes,  and  oblations,  and  things  spiritual,  so  that  the  ■^▼o^'op^i* 
case  was  not  within  the  statute  of  mortmain ;  and  there  the  jus-  forfeltlS! 
tices  were  of  opinion  to  give  judgment  against  the  plaintiff,  for  buttbelOng 
which  reason  he  was  nonsuited.    So  that  it  appears  from  this  case,  it,  and  pra- 
tbat  an  appropriation  is  not  mortmain.     But  in  P.  19  Ed.  S.  the  '^J^^ 
king  brought  a  quare  impedit  against  the  prior  of  Bentsey^  and  » the  name 
counted  that  the  prior  held  the  advowson  of  the  king  as  of  his  ^^^^'^ 
crown,  and  presented,  and  afterwards  without  his  license  appro-  is  made  to 
{mated  it,  whereby  the  right  of  the  advowson  by  the  law  of  the  iJJ"ihaUnot 
land  accrued  to  the  king:  and  the  prior  pleaded  that  the  king  by  haveaaefr- 
his  charter  there  shewn  forth  gave  him  license  to  appropriate  it,  ^J^^ 
and  he  said  that  the  advowson  was  held  of  one  JV.     And  it  was  freehold  ia 
there  held  by  Siotief  that  if  the  advowson  was  holden  of  the  king  ^^  fo? the 
as  of  his  crown,  or  as  an  escheat,  the  charter  which  did  not  ^ropria- 
make  mention  of  the  tenure  should  be  void,  and  that  tlie  king  ucenceit 
should  not  be  foreclosed  of  his  presentment:  and  afterwards  they  notmort- 
were  at  issue,  whether  the  advowson  was  holden  of  the  king^  or 
not.     By  the  purport  of  which  case,  and  by  the  said  words  (that 
the  right  of  the  advowson  by  the  law  of  the  land  accrue  to  the 
kii^),  and  also  by  the  words  of  Stone  (that  the  king  should  not  be 
foreclosed  of  his  presentment),  it  seems  that  they  took  the  law  to 
be^  that  for  such  offence,  viz.  for  an  appropriation  without  the 
king's  license,  the  king  should  present     But  what  estate  the  king 
diall  have  in  the  advowson  is  not  there  expressed.    And  inasmuch 
as  it  is  not  mortmain,  I  do  not  see  that  the  king  can  have  any 
estate  of  inheritance  or  freehold,  or  that  he  can  have  more  when  it 
is  held  of  him  immediately  than  when  it  is  held  of  a  subject;  for  the 
advowson  remains  as  it  was  before,  and  there  is  no  transmutation 
of  the  possession,  nor  any  subtraction  of  the  services  of  the  tenure, 
-  nor  any  damage  in  the  one  case  more  than  in  the  other,  but  the 
*king  shall  have  as  great  an  estate  in  the  one  case  as  he  shall  have 
tin  A^  other,  and  the  offence  to  the  prerogative  b.the  sane  in- the 
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1576.     one  case  as  it  is  in  the  other.    And  it  seems  to  me  that  the  ad^ 
— --—    vowson  shall  not  be  forfeited  to  the  king  either  in  the  one  case  or 
T.         in  the  other;  but  I  am  of  opinion  with  Shard,  in  the  case  of  21 
•^J^^    Ed.  3.  above  cited,   where,  upon   WiUn/s  saying  that  if  the  ad- 
r  145  1    ^^^^^^  ^^^  hteii  held  of  the  king,  and  it  had  been  appropriated 
without  his  license,  although  another  had  been  the  founder,  the 
king  might  have  seized  the  advowson,  and  yet  it  was  a  damage  to 
none ;  to  that  Shard  replied,  "  What  you  say  is  the  king^s  prero- 
gative, and  has  always  been  adjudged  as  well  touching  advowsons 
which  are  not  held  of  him,  as  touching  those  which  are  held  of 
him,  for  he  who  appropriates  a  church  ought  to  have  the  king^s 
license ;  but  if  the  king  in  such  case  seizes  the  advowson,  it  is  not 
forfeited,  but  he  shall  present  to  the  avoidances  in  the  name  of 
distress,  until  a  fine  be  made  to  him  for  making  the  appropriation 
without  license."     These  are  the  words  of  Shard ,  which  I  thought 
proper  to  cite  at  large,  and  the  more  so  because  I  did  not  hear  the 
judges  speak  to  this  matter.] 

And  so  all  the  justices  unanimously  agreed,  that  the  ordinary 

inferior  or  superior,  the  patron,  and  Uie  king,  ought  to  assent  to 

every  appropriation. 

ad  Point.        As  to  the  third  point,  viz.  at  what  time  an  appropriatioa  may 

^J||^J]»^     be  made,  that  is,  if  it  may  be  made  when  the  church  is  full;  as 

ftrmakiiig   to  this,  all  the  justices  unanimously  agreed  that  an  appropriation 

^L^*^     "**^y  ^  made  by  apt  words  when  a  church  is  full,  that  is  to  say, 

when  tbe      by  words  which  serve  to  appropriate  it  afterwards  when  it  shall  be 

^^•tit   ^^^^"     ^^^  ^^  ™^'^  proper  time  to  make  an  appropriation  is, 
nii^  be        when  the  church  is  void,  because  then  the  appropriation  may  be 
2^j^[^  executed   presently.     But  if  the  church  is  lull,  then  if  proper 
is  foil,  hf     words  are  used ;  as,  that  the  patron,  who  is  a  spiritual  person,  after 
^rdiu      ^^  church  shall  be  void,  shall  be  parson,  and  may  retain  the  glebe 
will  serve     and  the  fruits  to  his  own  proper  use;  this  shall  make  a  good  appro- 
prU^u"      priation  when  the  present  incumbent  is  dead,  or  an  avoidance  hq>- 
when  it  be-  pens.     So  that  the  effect  of  the  words   shall  be  there  executed 
afterwards  when  the  church  is  void.     And  the  reason  whereupon 
some  have  heretofore  doubted  of  this,  is,  because  the  present  in- 
cumbent has  a  fee-simple  in  the  mansion,  and  in  the  glebe,  and  in 
the  tithes,  and  there  is  no  reversion  or  interest  in  any  other  besides 
the  incumbent,  when  there  is  an  incumbent.      In  which  case  k 
has  been  said,  that  the  ordinary,  and  the  patron,  and  the  king,  can- 
not grant  to  a  stranger  that  he  shall  retain  in  time  to  come  the 
glebe  and  tithes,  in  which  they  have  then  no  estate  or  interest,  but 
which  another  is  seised  of  in  fee,   and  that  they  cannot  unite, 
anpex,  or  consolidate  to  the  patron  and  his  successors  the  rectory 
in  which  they  have  no  estate.     But  as  to  this,  true  it  is  that  neidier 
ihepatroiH  Bor  the  ordinary^  nor  the  king,  have  any  estate  m  the 
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penonage,  but  the  whole  estate  and  inheritance  thereof  is  in  the     1576. 
incumbent,  and  therefore  neither  the  patron,  nor  the  ordinary,  nor     cmiA* 
the  king,  have  any  thing  to  do  with  it  in  the  life  of  the  incum-       .  ▼• 
bent :  but  the  matter  rests  upon  another  point ;  for  although  they    'j^^n. 
have  nothing  to  do  with  the  parsonage,  yet  the  ordinary,  inferior,  or 
superior,  may,  with  the  assent  of  the  patron  and  of  the  king,  assign 
the  patron,  being  a  spiritual  body,  to  be  incumbent  when  the  pre- 
sent incumbent  shall  be  dead,  or  an  avoidance  happens.     And  in  jyi^^g^ 
this  case  there  is  a  diversity  between  the  presentation  of  an  incum-  bctweoi  an 
bent  by  the  patron,  and  this  assignation  of  an  incumbent  by  the  ^^'^n 
ordinary*.    For  while  the  church  is  full,  the  patron  cannot  present  perpetual 
one  to  the  bishop  to  be  incumbent  when  the  church  shall  be  void,  (bj  wi^  of 
but  he  ought  to  wait  until  the  church  is  void,   and   before  the  'PP'^J^T 
avoidance  happens  he  has  no  title  to  present,  nor  is  the  ordinary  o^naiy 
bound  to  accept  the  person  presented  to  be  parson  at  a  time  to  '"^^V^ 
come,  but  such  presentation  shall   be  void.     But  the  ordinaxy,  patrooaod 
with  the  assent  of  the  patron  and  of  the  king,   may  assign  the  ^jj^^ljf* 
patron,  being  a  spiritual  body,  to  be  incumbent  when  the  present  charch  b 
incumbent  shall  die,  or  an  avoidance  happen,  for  this  is  prejudicial  ni^  !,„,„ 


to  none,  and  the  person  assigned  may  be  so  fit  for  it  that  it  may  ■>»»  of  i 
be  beneficial  to  the  church  and  to  religion.    And  upon  this  reason  {^^^  pn. 
the  pope,  before  he  was  prohibited  by  the  act  of  25  EcL  3.  used  to  tn»  ^^'^  I 
make  provisions  to  the  benefices  of  other  patrons,  and  especially  i.  AiU. 
to  the  benefices  which  the  clergy  had,  which,  although  injurious 
to  the  patrons,  yet  such  provision  as  to  incumbents  was  undoubt- 
edly allowed  in  the  law  as  good,  and  such  provision  was  nothing 
more  than  a  designation  of  one  to  be  an  incumbent  after  the  pre- 
sent incumbent  should  be  dead,  or  an  avoidance  should  happen, 
and  that  such  person  assigned  might  enter  into  the  rectory,  and  re- 
tain the  profits  during  his  life  without  admission,  institution,  and 
induction.     And  if  the  pope  could  do  so  in  such  case  where  it  ad  appro- 
was  injurious  to  the  patron,  and  the  clerk  so  appointed  was,  after  prMtkm 
the  death  of  the  incumbent,  adjudged  in  law  a  sufficient  incum-  tiM  dmrakk 
bent,  without  admission,  institution,  or  induction;  a  fortiori^  he  ^^»U»^»ot 
might  have  done  this  to  the  patron  himself,  in  which  case  no  injury  ^«ntof  tiie 
would  have  been  done  to  the  patron,  and  such  patron  should  have  ^-'^^^^ 
been  adjudged  incumbent  without  any  other  admission  or  institution,  an  appoint- 
and  might  have  entered  without  induction.     And  if  the  pope  used  ™Stu!dbo- 
to  do  this,  then  the  king,  in  whom  such  power  as  the  pope  exer-  dy  to  be  in. 
cised  is  acknowledged  by  parliament  to  be,  may  do  it;  and  then  if  ^^en^the 
the  spiritual  body  so  assigned  shall  be  adjudged  incumbent  without  pment  in- 
other  admission  or  institution,  and  shall  thereby  have  the  spiritual    ^  ^  J 
function,  and  the  parson  in  deed,  then  he  may  enter  into  the  rec-  shall  die^  or 
tory,  because  the  king,  who  has  sufficient  authority  to  enable  him  |^^^^ 
so  to  do^  has  dispensed  with  the  induction.    Sq  that  when  he  is  pen,  and  in 

sacb 
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ISya.  appointed  to  have  the  spiritual  ftinction,  and  to  be  panoOy  be  if 

^j^^^^^.  thereby  made  owner  of  the  possessions  of  the  parson :  for  as  he 

▼.  who  is  made  abbot  has  thereby  the  possessions  of  the  abbey,  so  he 

JuiZu.  ^^^  ^  ^"'y  made  parson  is  implicatively  made  possessor  of  the 

parsonage;  for  the  spiritual  office  draws  with  it  the  right  to  have 

body^bebg  ^®  possessions  belonging  to  the  office.     Wherefore  the  making  of 

•PP^^  a  spiritual  body  to  be  perpetual  parson  when  the  church  is  full,  is 

tioDy  and  ^'^^  precisely  a  grant  of  the  glebe  and  tithes,  but  in  that  such  body 

""*iiSr*  ^^  ro«de  parson,  he  may,  after  the  death  of  the  present  incumbent, 

dMnbj  in  or  when  an  avoidance  happens,  meddle  with  the  glebe  and  tithes 

iMtoftlM  ®*  things  annexed  to  his  office  of  parson.      So  that  the  reason 
before  mentioned,  which  has  inclined  some  to  think  that  an  appro- 


J^^^"^     priadon  cannot  be  made  when  the  church  is  full,  is  of  no  wei^t, 

tiMptnon-   but  fidls  to  the  ground.     And  all  the  justices  agreed  that  an  ap- 

tSTdMAiof  pi^opriation  may  be  made  in  the  life  of  the  incumbent,  with  apt 

tiMpicMBt    words  which  will  serve  to  appropriate  it  at  the  time   when  an 

or  at  an       avoidance  happens,  at  which  time  it  will  be  a  good  appropriation. 

ainoidanca     And  ManxDOod  justice  said,  that  in  6  H.  7.  KeebUj  who  argued 

'-frrtm^ln    ^^^  ^^  appropriation  could  not  be  made  in  the  life  of  a  present 

^^^»^  incumbent,  admitted  that  an  appropriation  might  be  made  after 

his  death,  as  well  as  a  union,  but  then  there  must  be  other  words ; 

which  words  intended  by  him  {Manwood  said)  are  words  in  jutuny, 

viz.  that  he  shall  be  parson  from  the  time  of  the  dcatli  or  avoidance 

of  the  present  incumbent. 

[It  seems  to  me  in  this  case,  that  if  the  dean  and  chapter,  after 
'.the  letters  patent  made,  and  in  the  life  of  Haltman^  had  made  a 
lease  for  years  of  the  rectory,  the  lease  should  have  been  void,  be- 
cause in  the  life  of  Haltman  they  had  nothing  in  the  rectory,  and 
the  appropriation  was  not  executed  until  after  the  avoidance,  at 
which  time  by  their  entry  they  had  an  estate  in  the  rectory,  and 
not  before.] 
4diFbiot        ^g  ^  ijjg  fourth  point,  viz.  whether  a  usurpation  may  be  made 
proprkM    upon  a  parson  imparsonee,  all  the  justices  unanimously  agreed  that 
of  a  church  j^  cannot,  because  the  church  has  an  incumbent,  and  is  full;  for  he 

by  usurpa* 

tton  upon     to  whom  the  appropriation  is  made  is  incumbent,  and  as  complete 
the  panon    ^  Q^g  ^  ^uy  other  incumbent  should  be,   who  came  in  by  pre- 

unpanonee.  .       .       ,  ,  •^    * 

-  [  243  1    sentment,  institution,  and  induction  ;  and  then  there  cannot  be  two 
incumbents  of  one  and  the  same  church  at  one  and  the  same  time, 
for  to  be  incumbent  is  the  office  of  one  body ;  and  if  there  is  one 
incumbent,  and  another  is  presented,  admitted,  instituted,  and  in- 
ducted, all  this  is  void.     As,  if  ^.  is  an  officer  of  an  office  for  llfi^ 
as  steward  of  a  manor,  or  the  like,  a  patent  made  to  B.  of  th< 
same  office  during  the  life  of  A.  is  void,  and  if  B.  is  admitted,  io 
sdtuted,  and  inducted,  A.  shall  have  an  action  of  trespass. again 
him.    So,  if  a  parson  imparsonee  has  a  church  appropriated  to  Jiii 
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and  another  is  presented,  instituted,  and  inducted  into  the  same  1576* 
church,  he  shall  have  an  action  of  trespass  against  him,  if  he  med-  Qren^iou 
dies  with  the  glebe  and  tithes,  as  it  is  agreed  by  all  the  justices  in  ▼• 
38  H.  6.  And  the  like  case  was  cited  in  39  H.  6.  where  a  prior  ^[^^^ 
was  parson  imparsonee,  and  a  stranger  presented  his  derk,  who  was 
admitted,  instituted,  and  inducted,  and  in  by  six  months,  and  made 
a  lease  of  the  parsonage,  and  the  lessee  ousted  the  prior,  and  the 
prior  brought  an  action  of  trespass,  and  the  matter  was  there  well 
debated,  and  it  was  the  opinion  of  the  whole  court  that  the  action 
of  the  prior  was  maintainable ;  for  when  the  church  was  fiill  of  the 
prior,  the  presentation,  institution,  and  induction  of  the  other  did 
not  oust  the  prior,  but  was  void,  because  the  prior  shall  be  ad- 
judged always  in  possession,  and  therefore  he  could  not  have  had 
a  writ  of  right  of  advowson,  for  none  shall  have  that  writ  but  he 
who  is  out  of  possession,  for  which  reason  his  action  of  trespass  or 
assize  should  lie.  But  a  parson  imparsonee  cannot,  in  a  quare 
mpedit  brought  against  him,  pledd  plenarty  (as  Manwood  said,) 
because  the  statute  of  Westminster  2.  cap.  5.  gives  such  plea  to  the 
patron,  viz.  that  the  church  is  full  of  his  own  presentation  by  six 
months  before  the  writ  purchased,  which  a  parson  imparsonee  can- 
not say ;  and  that  statute  destroys  the  pleading  of  plenarty  at  the 
common  law,  which  was,  that  the  church  was  full  the  day  of  the 
writ  purchased,  as  it  is  said  in  the  said  case  of  38  H.  6.  wherefore  a 
usurpation  cannot  be  made  upon  a  parson  imparsonee,  nor  can  the 
diurch  be  disappropriated  by  such  means. 

But,  if  a  parson  imparsonee  presents  another,  thereby  he  has 
disappropriated  the  advowson,  and  made  it  presentable  ever  after, 
as  Marmood  said  ;  for,  he  said,  volenti  non  Jit  injuria^  but  against 
his  will  no  one  can  tortiously  disappropriate  it  And  if  a  corpor- 
ation, to  which  a  church  is  appropriated,  is  dissolved,  the  church 
is  thereby  disappropriated,  (as  the  lord  Di/er  said,)  and  the  lord  of 
whom  the  advowson  is  held  may  present  to  it. 

iGtu^ere^  If  dean  and  chapter,  or  other  spiritual  corporation,  is  [  149  ] 
seised  of  a  manor  to  which  an  advowson  is  appendant,  and  the 
church  is  appropriated  to  them,  and  afterwards  they  make  a  feoff- 
ment or  a  lease  of  the  manor  cum  pertinentiisy  shall  this  disappro- 
priate the  church  ?  For  it  seems  to  some,  that  by  the  course  of  the 
common  law  the  advowson  shall  pass  as  appendant  to  the  manor; 
but  now  by  the  statutes,  which  have  made  the  king  and  lay  per- 
sons capable  of  parsonages  appropriate,  the  advowson  is  in  such  case 
severed  from  the  manor  by  the  intent  of  the  acts,  and  in  the  grant 
of  the  parsonage  appropriate,  which  may  now  be  granted  and  trans- 
ferred to  common  persons,  the  advowson  shall  pass.] 

So  it  was  held  by  all  the  justices  that  no  usurpation  can  be  made 
upon  a.  parson  imparsonee,  as  it  is  said  before. 
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1576.  And  as  to  the  last  point,  viz.  if  tliere  are  all  the  necessary  in- 

gredients in  the  appropriation  here  pleaded.  And  the  three  puisne 
judges,  viz.  Mounson^  Manicoodj  and  Harper,  held  that  there  were, 
"^^^  and  that  the  words  of  the  charter  of  king  Edward  6.  are  sufficient 
to  convey  the  advowson  to  the  dean  and  chapter,  and  to  make 
If  there  is'  ^^  appropriation,  and  that  the  said  king's  charter  serves  for  three 
every  thing  purposes,  viz.  to  convey  the  advowson  to  the  dean  and  chapter, 
j^rihe  ^"^  ^  make  the  appropriation  as  supreme  ordinary  with  his  ecde- 
appropri-  siastical  jurisdiction,  and  also  to  give  his  assent  as  king  of  this 
good.  realm,  and  that  the  church  was  full  of  the  dean  and  chapter  imme- 

diately after  the  death  of  Haltman,  and  that  the  presentation,  insti- 
tution, and  induction  of  Chamberlain  was  void,  and  that  upon  the 
whole  matter  the  plaintiff  ought  to  be  barred.     But  as  to  the  lord 
jDj/ery  altho'  be  agreed  with  them  in  the  first  four  points,  yet  in  this 
last  he  varied  from  them,  and  he  took  four  exceptions  to  the  matter 
and  the  form  contained  in  the  bar. 
Exceptions        The  first  was,  because  in  the  grant  of  the  advowson  to  the 
D^  cf  J.    ^^*"^  ^^^  chapter,  and  to  their  successors,  there  is  not  the  clause 
to  the  mat-    of  non  obstante  the  statutes  of  mortmain ;    for  the  king's  grant 
bar.  ought  not  to  be  taken  to  two  intents,  viz.  to  convey  the  advowson 

to  the  corporation,  and  also  to  dispense  with  the  statutes  of  mort- 
main. And  hereupon  he  cited  tlie  case  in  9  Ed.  4.  in  an  assize  be- 
tween Bagot  and  Swiringdon,  where  the  king  granted  an  office 
for  life  to  an  alien ;  and  it  was  there  taken  that  the  grant  was  not 
good,  because  no  mention  was  made  in  the  charter  that  the  grantee 
was  an  alien,  and  forasmuch  as  the  grant  could  not  enure  to  two 
intents,  viz.  to  make  him  a  denizen,  and  also  to  convey  to  him  the 
office ,  the  charter  was  held  to  be  void ;  wherefore  the  party,  in 
[  150  ]    order  to  enable  himself  to  have  the  office,  shewed  the  letters  of 

naturalization. 

£xcep-  The  second  exception  was,   that  the  charter  is  not  sufficient  to 

uon  2.         make  an  appropriation,   because  it  has  not  made  the  dean  and 

chapter  parsons  of  the  church.     And  the  charter  ought  to  have 

granted,  that  after  the  avoidance  of  the  present  incumbent  they 

should  be  parsons,  for  the  words  of  uniting  and  incorporating  the 

parsonage  to  them  and  to  their  successors,  and  of  enabling  them  to 

enter  into  the  parsonage,  extend  only  to  the  rectory  in  which  the 

king  and  patron  had  nothing,  and  therefore  he  had  no  authority 

over  it,  and  consequently  the  grant  is  void  for  that  reason.     But  the 

effectual  words  to  make  the  appropriation  in  this  case  are  words 

which  constitute  them  parsons  after  the  avoidance  of  the  presait 

incumbent,  which  words  are  omitted.     For  if  a  writ  of  annuity  had 

been  brought  by  the  dean  and  chapter,  aftier  the  death  of  the  then 

present  incumbent,  for  an  annuity  due  in  respect  of  the  parsonage, 

or  if  a  writ  of  annuity  had  been  brought  against  them  for  an  an- 
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wkky  which  was  payable  for  the  parsonage,  in  both  these  cases  they      1576. 
ought  to  have  been  named  parsons.     And  this  appears  in  the  first   TjZT* 
case  in  21  i/.  7.  as  well  as  in  divers  other  books  which  he  cited.         v. 
And  he  also  cited  the  case  in  12  H.  4*  in  an  assize,  where  the  prior    ^^^^ 
cf  Burton  brought  an  assize  for  certain  wheat  taken,  Sfc.  and  the 
tenant  pleaded  out  qfhisfee^  S^c.  and  the  plaintiff  said  that  he  and 
all  his  predecessors,  parsons  of  the  church  of  Pederton^  had  been 
seised  irom  time  immemorial,  <$r.  and  it  was  the  opinion  of  the 
justices  that  the  writ  should   abate,  because  he  was  parson,  and 
claimed  as  parson,  and  was  not  named  parson.     And  he  cited 
divers  other  cases  to  the  same  effect.     So  that  he  said,  to  be  par- 
son is  the  chief  point  of  an   appropriation,    and    therefore  the 
want  of  words  to  make  them  so  here  renders  the  appropriation 
iasufficient 

The  third  exception  was,  for  that  the  defendants  have  not  alleged  Excep. 
ihat  they  entered  after  the  death  of  HaUman.  For  the  words  **^"  ^' 
of  the  charter  are,  that  after  the  avoidance  they  should  and  might 
holdy  Sfc.  in  which  case  power  and  liberty  is  given  them '  to  hold, 
and  they  have  not  shewn  that  they  did  enter  or  hold,  for  in  things 
of  election  the  party  ought  to  shew  that  he  has  done  it.  And  be- 
cause the  defendants  have  not  aUeged  an  entry,  the  appropriation 
is  not  shewn  to  be  executed,  and  therefore  the  plea  in  bar  is  in- 
sufficient 

The  fourth  exception  was,  for  that  the  defendants  have  pleaded  Excep- 
tfaat  after  the  death  of  Haltman  they  were  parsons,  and  held  and 
yet  do  hold  the  aforesaid  rectory  and  church  to  their  own  uses,  [  151  ] 
and  thereof  then  and  always  afterwards  have  been  seised  in  right 
of  their  cathedral  church  aforesaid ;  whereas  they  ought  to  have 
said,  in  right  of  the  church  of  Dean^  for  they  hold  the  parsonage  in 
right  of  the  church  of  Dean^  and  not  in  right  of  the  cathedral  church 
of  Worcester^  as  it  is  shewn  before ;  so  that  this  is  not  well  pleaded, 
but  vitiates  the  plea. 

But  the  lord  Dyer  was  the  last  who  argued,  and  there  was  none 
to  reply  to  him  as  to  these  exceptions ;  and  therefore  one  of  the 
defendant's  counsel,  who  heard  the  exceptions,  put  in  writing  such 
answer  to  them  as  occurred  to  him,  and  delivered  it  to  the  lord 
Dyer  J  which  was  also  seen  by  the  other  justices.     And  the  answer  Answer  to 
was  thus,  viz.  as  to  the  first  exception,  touching  a  non  obstante  ^J^"" 
the  statutes  of  mortmain,  the  grant  is  good  notwithstanding  there  taken  by 
is  not  any  licence  to  alien  in  mortmain,  nor  any  clause  oinon  oft-  ^,. ' 
stante  in  the  patent,  and  that  as  well  in  the  case  of  a  grant  by  the  may  dis- 
king,  as  by  a  common  person,  and  it  shall  vest  in  the  grantees,  ^^^^ 
else  it  would  not  be  mortmain.     But  the  penalty  is,  that  the  lord  ofmortmain 
immediate  may  enter  within  the  year,  and  the  other  lords  within  ^^^^^ 
half  a  year  after  the  time  devolves  to  them,  and  (if  the  thing  does  non  o6* 

L  2  '^'^' 
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1576.  not  lie  in  tenure)  the  king  shall  have  it  after  office  found,  and 
Qrendim  ""^*^  office  is  fouud  it  is  in  the  corporation.  And  so  in  this  case  if 
▼.  the  clause  of  non  obstante  was  necessary,  the  king  might  have  a 
Liwoi^  scire  Jacias  after  office  found,  and  by  that  means  he  might  reseise 
the  advowson.  But  the  grant  was  a  grant  and  passed  at  one  time, 
so  that  the  patent  is  not  void.  And  if  in  fact  the  dean  and  chap- 
ter had  a  sealed  licence  of  the  king  to  purchase  this  advowson  of 
the  king,  this  licence  and  the  grant  afterwards  by  another  charter 
were  good,  notwithstanding  there  was  no  clause  of  non  obstante  in 
the  charter  of  the  grant  of  the  advowson ;  and  there  might  be  such 
licence  in  this  case,  and  it  is  not  necessary  to  plead  the  licence  upon 
the  grant,  but  when  the  party  is  empleaded  by  scire  facias  after 
office  finding  the  mortmain,  then  is  the  time  to  shew  it.  And  in 
Fitzherbert,  tit.  Finesj  we  may  frequently  see  fines  levied  to  cor- 
porations without  shewing  any  licence ;  but  if  after  the  fine  the 
corporation  is  impeached  for  the  mortmain,  then  is  the  time  to  shew 
the  licence,  and  not  in  pleading  or  in  setting  forth  the  title.  And 
in  rei  veritate  there  is  a  clause  of  non  obstante  in  the  patent  here, 
although  it  is  not  pleaded. 

And  it  seems  that  though  the  dean  and  chapter  had  not  had  any 
licence  to  purchase  this  in  mortmain,  nor  any  clause  of  non  obstante 
in  the  patent,  yet  the  patent  should  have  been  good,  for  it  cannot 
[  152  ]  be  presumed  that  the  king  is  ignorant  of  his  law,  because  he  is 
the  head  of  it ;  and  therefore  when  he  granted  the  advowson  here, 
and  said,  of  his  certain  knoidedgCy  S^c.  it  is  to  be  supposed  that  he 
^  was  desirous  that  the  defendants  should  have  the  advowson,  not- 
withstanding his  statute  of  mortmain,  whereof  it  is  to  be  intended 
that  he  takes  cognizance  by  the  words,  of  his  certain  knowledge^ 
Sfc.  so  that  the  grant  countervails  in  itself  a  grant  and  a  clause  of 
non  obstante. 

And  where  it  is  said  by  the  lord  Dyer,  that  the  king's  grant  can- 
not enure  to  two  intents,  true  it  is,  where  the  one  intent  is  to  be 
taken  of  a  foreign  matter ;  as,  if  the  king  grants  land  to  A.  and 
his  heirs,  and  A.  is  his  villain,  this  grant  shall  not  enure  to  give 
the  land  to  the  villain,  and  also  to  manumise  him,  because  his 
being  the  king's  villain  was  a  foreign  matter,  and  in  fact  not  ap- 
parent to  the  king ;  but  yet  the  patent  is  good  to  the  villain,  and 
the  land  is  vested  in  him,  though  upon  an  office  finding  that  he  is 
a  villain,  the  king  may  enter  into  the  land  as  well  as  if  any  other 
had  given  it  to  his  villain ;  and  in  this  case  the  land  passed  from 
the  king,  although  the  patent  did  not  manumise  the  villain.  But 
in  the  principal  case  there  is  no  such  foreign  matter  in  deed  not 
apparent  to  the  king,  which  the  king  might  be  said  not  to  have 
cognisance  of,  for  the  king  was  well  apprised  that  the  dean  and 
chapter  were  a  corporation,  and  that  his  statute  of  mortmain  ex- 
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tended  to  them,  which  statute  he  could  not  be  ignorant  of,  but  on      1576« 
the  contrary  he  had  knowledge  of  it,  as  his  words,  of  his  certain   •     • 
hu/wUdge^  testify.     So  that  here  there  is  no  ignorance  in  fact,  as     Grendm 
in  the  cases  of  a  villain,  and  of  an  alien ;  but  if  there  is  any  igno-    BiMhop  tf 
ranee  at  all,  it  is  an  ignorance  hi  law,  which  cannot  be  allowed  in     ^"^f*^^' 
the  king  in  this  case. 

Yet  in  some  cases  it  is  necessary  to  have  the  clause  of  nan  ob* 
sta$Ue  in  the  king's  grants.  As  in  the  case  of  2  H.  7.  Fitz.  tit* 
Grants  pL  83.  it  was  ordamed  by  statute  that  the  grant  of  the 
king  to  any  one  to  be  sheriff  of  any  county  for  a  greater  time  than 
one  year  should  be  void,  notwithstanding  the  clause  ofnon  obstante 
should  be  in  the  patent ;  and  there  it  was  taken  that  the  grant  of 
the  king  made  to  the  earl  of  Northumberland  to  be  sheriff  during 
his  life  ought  to  have  a  clause  of  non  obstante^  S^c.  because  the  sta- 
tute is  strictly  penned  lU  supra^  and  the  patent  made  to  the  earl  in 
that  case  was  good  with  the  clause  of  non  obstante,  S^c.  So,  if  the 
king  will  grant  to  one  to  be  escheator  for  life,  there  ought  to  be 
the  clause  of  non  obstante,  because  the  statute  has  precise  words  to 
make  void  such  grants.  And  in  a  pardon  of  murder,  if  the  king  ^  15S  1 
expresses  that  the  party  shall  not  find  surety  for  his  good  behaviour, 
as  the  statute  of  10  Ed.  3.  requires,  there  ought  to  be  a  clause  of 
non  obstante,  S^c.  in  the  charter,  because  the  statute  expressly  makes 
such  pardon  void,  if  such  surety  is  not  found  afterwards.  So  that 
to  avoid  the  precise  words  of  the  act,  it  is  necessary  to  have  the 
clause  of  non  obstante,  S^c.  But  in  the  statute  of  mortmain  there 
are  no  precise  words  to  make  the  grant  void,  but  the  act  gives  an 
entry  or  seizure,  as  the  case  requires,  always  admitting  the  grant 
to  be  good.  And  here  it  appears  to  be  the  intent  of  the  king  that 
the  dean  and  chapter  should  enjoy  this  without  seizure,  as  it  is  said 
before ;  and  the  words,  of  his  certain  knowledge,  shew  that  he  took 
upon  himself  cognisance  of  all  things  requisite,  and,  consequently, 
of  the  statute  of  mortmain. 

As  to  the  second  exception,  m.  that  the  charter  has  not  ex-  Answer  to 
pressly  made  them  parsons ;  to  this  the  said  counsel  wrote  an  an-  ceptum.  " 
swer,  that  the  words  which  enable  the  dean  and  chapter  to  hold  to  Theseword" 
their  own  use,  without  presentation,  admission,  or  induction,  and  ^^1^^^' 
the  words  of  the  grant  by  which  the  king  appropriates,  consolidates,  to  the  same 
unites,  and  incorporates  the  church  and  the  rectory  to  the  dean  ^^^  ^ 
and  chapter,  and  to  their  successors,  import  that  they  shall  be  per-  ^^^^ 
petual  parsons,  and  in  a  manner  make  them  parsons,   and  are  gons. 
equivalent  to  words  which  make  them  parsons,  and  are  usual  in 
^propriations  without  other  words  to  make  them  parsons,  as  ap- 
peared by  the  precedents  shewn  to  the  lord  Zl^^'with  that  which 
is  here  written.     And  these  words,  together  with  the  words,  of  his 
special  grace,  and  mere  motion,  S^c.  are  to  be  so  applied  that  some- 
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thing  shall  be  made  of  them  rather  than  they  shall  be  void.    And 
the  king's  intent  ought  not  to  be  utterly  subverted. 

As  to  the  third  exception,  vi%.  that  the  defendants  have  not 
shewn  that  they  entered  after  the  death  of  the  incumbent ;  to  this 
the  said  counsel  wrote  in  answer,  that  the  patent  made  the  dean 
and  chapter  parsons  immediately  after  the  death  of  Haltman^  with- 
out presentation,  admission,  and  institution,  and  then  if  the  words 
shall  take  such  effect,  the  grant  is  as  fully  executed  as  if  all  these 
three  things  were  executed  in  a  common  incumbent,  and  espedally 
as  to  the  admission  and  institution,  by  which  words  they  were  made 
fully  parsons,  and  had  the  spiritual  function  at  the  instant  of  the 
incumbent's  death,  and  the  cure  of  souls.  And  as  to  the  induction 
which  gives  seisin  of  the  possessions,  that  was  dispensed  with  by 
the  patent ;  wherefore  the  dean  and  chapter  are  in  the  same  case  as 
they  should  be  by  admission,  institution,  and  induction.  And 
though  it  should  be  admitted  that  the  words  of  dispensing  with  in- 
duction are  not  equivalent  to  an  induction  which  gains  the  seisin, 
yet  the  words  of  the  plea  in  bar  are,  that  after  the  death  of  the  in- 
cumbent the  (iforesaid  dean  and  chapter  xvere  parsons  of  the  same 
churchy  and  the  aforesaid  rectory  and  church  to  their  own  proper  uses 
held  and  yet  hold,  and  thereof  then  immediately  and  always  afterwards 
have  been  and  yet  are  seised,  in  their  demesne  as  of  fee;  which  words 
{that  they  were  seised)  imply  an  entry,  for  without  entry  they  could 
not  be  seised,  and  it  is  not  the  practice  in  the  common  bench  in 
like  cases  of  possessions  executory  to  allege  an  entry.  For  upon  a 
fine  sur  grant  et  render  the  pleading  is,  iyft)fre  whereof  he  (the  party 
to  whom  the  render  was  made)  was  seised^  without  saying  that  he 
entered  and  was  seised.  And  in  an  ejectione  Jtmice  the  plaintiff 
usually  shews  the  lease  made,  and  says,  by  ft)rce  whereof  he  was  pos- 
sessed^ and  does  not  shew  any  entry ;  and  it  is  good,  because  a  man 
cannot  be  seised  or  possessed  of  land  unless  he  first  enters ;  and 
therefore  when  he  shews  the  seisin,  it  is  as  much  as  if  he  had  said 
tliat  he  entered  and  was  possessed  or  seised.  And  so  it  shall  be  in 
the  principal  case  here. 

As  to  the  fourth  exception,  viz.  that  the  defendants  have  said 
that  they  were  seised  in  right  of  their  cathedral  church ;  to  this 
the  said  counsel  wrote  in  answer,  that  the  plea  is,  that  after  the 
death  of  Haliman  they  were  seised  of  the  rectory  and  church  of 
Dean^  in  their  demesne  as  of  fee,  in  right  of  their  catheral  church 
aforesaidj  8fc.  which  is  true,  and  well  pleaded.  For  there  is  a  dif- 
ference when  the  plea  is  of  the  whole,  and  when  of  parcel.  For.  if 
they  were  disseised  of  an  acre  parcel  of  the  parsonage,  there,  if 
they  said  that  they  entered  and  were  thereof  seised,  they  ought  to 
say,  in  right  of  their  churdi  of  Dean.  And  so  in  the  Register  in  a 
jia-is  utrum  brought  by  L,  bishop  of  Lincoln  parson  of  the  church 
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of  E.  the  words  of  the  writ  are,  tohether  20  acres  of  latid  with  the      1576. 
appurtenances  in  E.  are  fraiik-almoin  belonging  to  the  church  of  the    "^^^ZI^ 
saidL.  or  lay-fee^  4*^.     So  in  49  H.  6.  16.  where  the  abbot  of        ▼. 
Colchester^  parson  of  a  church,  claimed  an  annuity  which  was  be-    ^^^ 
longing  to  the  said  rectory,  it  was  taken  that  he  ought  to  prescribe 
in  right  of  the  rectory,  and  not  tliat  he  and  his  predecessors  abbots 
have  had  it  from  time  immemorial ;  for  of  parcels  and  thmgs  be-  . 
longing  to  the  rectory,  they  ought  to  be  claimed  in  right  of  the 
rectory.     But  here  the  parsonage  and  church  of  Dean  is  an  entire 
thing,  of  which  entirely  the  dean  and  chapter  have  alleged  that 
they  were  seised  in  right  of  their  cathedral  church  ;  and  so  in  truth    C  155  ] 
they  are,  and  it  would  be  very  absurd  for  them  to  say  that  they 
were   seised   of  the   church  of  Dean  in   right  of  the  church  of 
Deany  or  of  the  rectory  and  church  of  Dean  in  right  of  the  church 
oi  Dean.     Wherefore  there  is  an  apparent  diversity  between  the 
cases. 

Besides,  if  the  words  in  right  of  their  cathedral  church  aforesaid, 
Sfc.  had  been  totally  omitted,  the  plea  would  not  have  been  bad ; 
and  then  the  mis-recital  of  that  which  might  have  been  wholly 
omitted  cannot  vitiate  tlie  plea. 

And  afterwards  judgment  was  given  for  the  defendants,   and  SeeN. 
against  the  plaintiff.  ^'J^' 

that  no  juilgment  was  here  given,  but  that  the  parties  compromised  the  matter  upon  the  payment  of  a 
sum  of  money  awarded  to  the  plaintifT. 


P.  23  Eliz.     A.D.  1581.     In  Cam.  Scac. 

Flemyngy  and   the   Tenants  of  Dudley.    [Sav.  13.] 
It  was  holden  between  Fleming  and  the  tenants  of  Dudley,  that  When  you 
if  the  tenants,  from  time  whereof  memory  does  not  run,  8^c.  have  ^^^ 
been  used  to  pay  a  certain  price  for  a  tithe  lamb,  so  that  the  cus-  Bcribe  in 
torn  is  fully  established,  that  although  afterwards  the  parson  en-  ^fyamOL 
croaches  upon  more,  or  the  tenant  pays  the  lamb  in  kind,  this  does 
not  destroy  the  custom.     But,   if  one  had  paid  a  penny  for  a  lamb 
for  fifty  years ;  and  afterwards  pays  tithe  in  kind,  before  the  custom 
is  established ;  although  he  again  pays  his  penny  for  twenty  yeany 
they  cannot  prescribe  in  modo  dccimandi. 

T.  24  Eliz.     A.  D.  1582.    In  Cam.  Scac. 

Mayne  agdnst  Becke.     [Sav.  30.] 
One  Mayne  sued  Becke  in  the  spiritual  court  for  tithes  of  the  Sequestra- 
manor  of  B.  in  the  county  of  Bucks ;  and  Becke  exhibited  an  Eng-  ^^^ 
lish  bill,  setting  forth,  that  he  was  tenant  for  years  on  the  demise  never  seen, 
of  the  queen,  and  alleged  that  the  said  manor  was  discharged  from 
tithes,  and  prayed  a  prohibition,  which  was  granted ;  and  after- 
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1583.     wards  the  same  Mayne  came,  and  prayed  sequestration  of  the 

•" tithes  of  the  said  manor. 

Y.  Marvwood.  Had  the  contention  been  between  the  parties  to  whom 

Swke.      jjjg  tithes  of  the  manor,  severed  from  the  ninth  part,  belonged, 

[  156  3    your  request  had  been  reasonable;  but  to  grant  a  sequestration 

for  the  setting  out  of  the  tithes,  was  never  hitherto  seen ;  and  if 

the  defendant  agrees  to  this,  he  admits  that  the  lands  are  titheable. 

S%t^^  agreed. 


Whnrttlw 
pariihisDot 
certainly 
known,  and 
where  there 
has  been  no 
UH^of , 
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thedthet 
ahaUbe 
paid  to  the 
paraoo,  or 
▼icar,  of  the 
parisli  where 
the  owner 


T.  26  Eliz.     A.D.  1584.     In  Scac. 

[Sav.  60.] 

There  is  a  fen  called  Wildmorey  in  the  county  of  Lincoln^  which 
fen  is  not  known  to  lie  in  any  particular  parish ;  whereupon  it  was 
ordered  in  this  court,  that  the  tithes  in  this  case  should  be  paid  to 
the  parson,  vicar,  pensionary,  S^c.  where  the  owner  of  the  cattle 
lives.  But,  if  the  tithes  have  been  paid  to  the  parson  of  any  parish, 
beyond  time  of  memory,  although  it  be  not  known  in  which  parish 
the  moor  or  common  is,  they  shall  be  continued  to  be  paid  in  the 
said  parish,  where  they  have  been  used  to  be  paid  ;  but  where  no 
usage  of  payment  hath  been  heretofore,  nor  the  parish  certainly 
known,  they  shall  be  paid  to  the  parson  or  vicar  where  the  owner 
resides,  by  virtue  of  a  proviso  in  the  sUitute  passed  in  2  &  3 
Edw.6.  chap.  13. 


Unity  of 
poaseaiion 
by  areli- 
giona  per- 
son of  the 
manor  and 
p«rM>nage» 
ia  no  dis- 
diarge  for 
the  copy- 
holden. 


M.  27  &  28  Eliz.     A.  D.  1585.     C.  B. 

Branches  Case.     [Moore  219.] 

A  PROHIBITION  was  granted  out  of  the  common  pleas  against  the 
ordinary  of  Gloucester  and  one  Jiranche.  The  surmise  was,  that 
the  land  from  which  the  tithes  are  demanded,  is  copyhold,  parcel 
of  a  manor  whereof  a  prior  was  seised  in  fee,  and  was  also  parson 
imparsonee,  by  which  union  the  tithes  are  extinguished.  And 
Snag  Serjeant  moved,  that  the  surmise  was  not  good,  for  the  union 
was  no  discharge  of  the  tithes  of  the  copyholders,  and  therefore  he 
prayed  a  consultation,  and  had  it.  For  the  court  said,  that  there 
is  no  prescription  alleged  in  the  surmise  to  be  discharged  of  tithes : 
and  in  truth,  if  an  abbot  or  prior  be  seised  of  land  discharged  of 
tithes,  the  new  farmer  of  that  land  shall  be  admitted  to  prescribe  in 
a  nan  decimandoj  by  the  statute  of  2  E.  6.  which  wills  that  no  one 
shall  pay  tithes  otherwise  than  they  were  paid  forty  years  before : 
but  in  no  other  case  shall  a  man  prescribe  in  non  decimando,  but 
only  in  modo  decimandi.  {a) 


(o)  Sec  Benton  ▼.  Trot,  Moore,  528.  poU^  20S, 
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M.  29&S0Eliz.     A.D.  1588.  B.  R.  "»»* 

SaveUy.Wood.    [Cro.  Eliz.71.]  *^ 

Prohibition  against  a  parson  who  sued  for  tithes  in  the  spiri-      ^^^^ 
tual  court :  the  defendant  surmised  that  the  clerk  of  the  said  parish,  Fkymeni  of 
and  all  his  predecessors  assistants  to  the  minister  there  divina  cele^  l^SS^^rit 
branti,  had  used  to  have  five  shillings  of  him,  4*^.  for  the  tithes  of  time  out  of 
the  place,  where,  4*^.     Coke  said  this  prescription  is  void ;  for  it  is  ^l^i^i^ 
in  one  person  onely  that  hath  no  perpetuity,  but  is  dative  and  re-  ^Kharge  of 
movable,  32  H.  6.  5.     And  if  it  be  a  good  surmise,  yet  there  is 
no  cause  but  a  consultation  shall  be  awarded,  for  it  is  to  come  in  i  Leon.  94. 
question  in  the  spiritual  court,  whether  the  parson  or  the  clerk  ^  ^ 
hath  right  to  the  tithe.     And  he  said  it  was  lately  adjudged  in 
Bush  and  Hunfs  case,  where  the  vicar  sued  for  tithes,  and  a  pro- 
hibition was  prayed  upon  surmise  that  he  had  used  time  out  of 
mind  to  pay  the  tithes  to  the  parson,  that  it  was  not  a  sufficient 
surmise  for  a  prohibition  to  entitle  another  to  thetithes,  for  that 
shall  come  in  question  in  the  court  christian.     NotCy  Afterwards 
Hill.  SOEliz.  it  was  moved  again  by  Gavody  and  Fleetwood  Ser- 
jeants for  the  plaintiff,  that  it  was  a  good  prescription,  because  the 
parsonage  was  a  parsonage  impropriate,  and  by  intendment  it  com- 
menced by  the  act  of  the  parson,  viz,  that  he  made  a  composition 
that  the  tithe  of  that  land  should  be  paid  to  the  clerk  in  discharge 
of  himself,  and  that  he  had  used  time  out  of  mind,  ^c.  to  pay  lo 
the  clerk  five  shillings  in  discharge  of  all  tithes,  Sfc.    And  the  court 
said,  if  this  special  matter  be  shewn  in  the  surmise,  perhaps  it 
might  be  good  by  reason  of  the  continuance,  and  that  by  this  the 
parson  is  discharged  from  finding  the  clerk,  with  which  peradven^ 
ture  he  shall  be  charged,  and  so  is  as  a  payment  of  tithes  to  the 
parson  himself;  but  such  matter  is  not  shewn,  and  by  common  in- 
tendment tithes  are  not  to  be  paid  to  the  parish  clerk,  and  he  is  no 
party  in  whom  a  prescription  can  be  alleged.    And  thereupon  they 
awarded  a  consultation,  (a) 


P.  SOEliz.    A.  D.  1588.  B.  R.  [  158  ] 

Stebs  V.  Goodlock.     [Moore  913.] 

In  the  queen's  bench,  between  Stebs  and  Goodlock  parson  ofLet"  F""**  "!»"> 

combej  in  the  county  of  Berks,  a  custom  was  alleged,  that  the  parson  paymentu^ 

was  to  have  every  tenth  land  for  the  tithe  of  com,  beginning  firom  "^ne^wble 

such  land  as  is  next  the  church :  whereupon  the  occupiers  of  the  kw,  and  » 

land  knowing  beforehand  what  land  would  be  the  parson's,  by  »»««>«><* 


(o)  Sec  Scory  v.  Baber,  post.  p.  163.     I  Roll.     Tortimger  v,  Johnsofi,  post.  286. 
Abr.  649.  pi.  *).     —  ▼.  Bama,  pott*  p.  285. 
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1588.  covin  and  in  order  to  defraud  him,  did  not  till,  nor  sow,  nor 
manure  his  land,  as  they  did  their  own ;  by  reason  of  which  covin 
the  parson  sued  in  the  spiritual  court  for  tithes  in  kind,  that  is,  the 
tenth  cock  of  all  the  com.     And  a  prohibition  was  awarded  not- 

**"  •.^       withstanding  the  covin,  because  the  fraud  is  remediable  in  an  action 

titbai  in        upou  the  case  at  common  law. 

Idod  io  tiw 
spiritual 


8teb$ 
GooMoek. 


««*•  Tr.  30  Eliz.    A.  D.  1588.     In  Cam.  Scac. 

Gtymes  and  others,  v.  Smith.     [12  Co.  4?.] 
Endoir-  The  case  was  as  follows :  The  abbot  of  Sulby  held  the  parsonage 

j^^ranim.  of  Lubbenkamj  in  the  county  of  Leicester,  appropriate,  which,  as  a 
ed  when  a  parsonage  impropriate,  came  to  king  H.  8.  by  the  dissolution  of 
h^hl^g  monasteries,  anno  SlH.S.  who,  in  the  S7th  year  of  his  reign^ 
continued,  granted  it  in  fee  farm,  under  which  gi*ant  the  plaintiff  claims :  the 
defendant  had  obtained  a  presentation  of  the  queen,  and,  to  destroy 
the  s^d  impropriation,  shewed  the  original  instrument  of  it,  anno 
22  Ed.  4k  with  condition  that  a  vicarage  should  be  competently  en* 
dowed,  and  alleged,  that  such  vicarage  was  never  endowed,  and 
that,  for  that  very  cause,  the  impropriation  was  void.  In  truth, 
there  was  no  instrument,  nor  direct  proof  of  any  endowment  of  the 
vicarage.  But  as  the  said  rectory  was,  during  all  the  time  of  the 
impropriation,  supposed,  reputed,  and  taken  to  be  appropriate ;  and 
by  all  that  time  a  vicar  had  been  presented,  admitted,  instituted, 
and  inducted,  as  a  vicar  rightfully  endowed,  and  had  paid  his  first 
fruits  and  tenths ;  it  was  resolved,  that  it  shall  be  presumed  in  re- 
spect of  continuance,  that  the  vicarage  was  lawfully  endowed,  for 
that  omnia  prcesumuntur  solenniter  esse  acta.  And  it  would  be  a 
dangerous  precedent  to  examine  the  originals  of  impropriations  of 
[  159  ]  any  parsonages,  and  the  endowments  of  vicarages,  for  that  the  ori* 
ginals  of  them  in  time  will  perish.  And  so  it  was  decreed  for  the 
plaintiff. 

[As  this  is  a  leading  case  upon  this  point,  I  have  subjoined  the 
original  decree  from  the  record  in  the  exchequer.] 

20  Juncj  30  Eliz.  Upon  hearing  the  matter  between  Thomas 
Gtymes  and  Jane  Gtymes,  widow,  plaintiffs,  and  Henry  Smith,  de- 
fendant, being  for  and  concerning  the  right  and  possession  of  the 
parsonage  of  LaMenham,  in  the  county  of  Leicester,  it  was  affirmed 
by  the  plaintiffs,  that  the  said  rectory  and  parsonage  was  lawfully 
appropriated  to  the  abbot  ofSulbey,  in  the  county  of  Northampton^ 
dT  which  the  said  abbot,  long  time  before  the  dissolution  thereof 
was  seised  in  his  demesne  as  of  fee  in  the  right  of  his  monastery, 
and  had  the  same  in  proper  use  till  the  dissolution  of  the  monas-' 
tery ;  by  force  whereof,  and  the  statute  for  dissolution  of  monaste- 
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ries,  Blade  in  the  Slst  year  of  the  reign  of  the  late  king  Henry  the      1588^ 
8th,  the  same  came  to  the  hands  and  possession  of  the  said  late     Crmm 
king;  who  being  thereof  seised,  and  holding  the  same  in  proper        v. 
use,  granted  the  same,  in  the  S7th  year  of  his  reign,  to  one  Bichard     ^^^^ 
Grymes  and  his  heirs,  to  hold  of  him,  his  heirs  and  successors,  by 
knight's  service  in  capite^  and  by  the  rent  of  375.  a  year ;  and  that 
by  divers  mesne  conveyances,  two  parts  of  the  said  rectory  were 
assured  unto  one  Thomas  Grymet,  father  of  the  said  Thamasj  one   ^ 
of  the  now  complainants,  and  to  the  heirs  of  his  body  lawfully 
begotten  :  and  a  third  part  thereof  to  the  s^d  Thomas^  the  father, 
and  the  said  Jane^  one  other  of  the  complainants,  and  the  heirs  of 
the  body  of  the  said  Thomas  the  &ther ;  and  that  the  said  Thomas 
the  father  died  seised  thereof,  and  the  said  Jane  survived,  and  by 
force  thereof  the  said  Jane  and  Thomas^  the  now  plaindffi,  were 
seised  of  the  said  rectory,  viz.  the  said  Thomas  the  son,  being 
within  age,  and  yet  in  ward  to  the  queen's  highness,  of  two  parts 
of  the  said  rectory,  and  the  said  Jane  of  a  third  part  thereof,  with 
divers  remainders  over  as  is  aforesaid;    and  the  said  defendant 
having  pretended  that  the  said  rectory  was  presentable  by  her  mar 
jesty,  and  upon  such  suggestion  thereof  to  her  highness,  of  late 
having  obtained  from  her  highness,  under  the  great  seal  of  Englandj 
a  (Nresentation  to  the  said  rectory,  hath  frequently  sougl^t  before 
this  time,  and  yet  doth,  to  be  admitted,  instituted,  and  inducted 
into  the  same ;  whereupon  the  state  of  t^e  cause  in  question  ap- 
pearing to  the  court  to  depend  on  this  fact,  whether  the  said  rec- 
tory were  lawfully  appropriate,  or  elsewhere  presentable,  the  said    [  160  ] 
plaintiffs'  counsel  shewed  forth  to  the  court  an  instrument  of  ap- 
propriation of  the  said  rectory  of  Lvibbenham^  establishing  a  perpe- 
tual vicar  there,  made  in  the  22d  year  of  the  reign  of  king  Edward 
the  4th,  against  which  the  said  defendant's  counsel  took  exceptions ; 
for  that  in  the  said  king's  licence  of  appropriation  of  the  said  rec- 
tories mentioned  within  the  said  instrument,  there  was  a  proviso 
and  condition  for  a  vicarage  there  to  be  competently  and  sufficiently 
endowed,  according  to  the  statute  in  that  case  provided,  and  said, 
that  the  vicarage  was  never  endowed,  and  therefore  the  appropri- 
aticm,  as  they  thought,  was  void ;  upon  which  matter  the  defendant, 
having  the  presentation  aforesaid,  grounded  his  title :  but  for  that 
it  was  confessed  by  each  party,  that  the  said  rectory  and  parsonage 
of  Uubbenham  hath  continually,  from  the  said  appropriation,  been 
allowed,  reputed,  taken,  and  used  as  a  rectory  and  parsonage  ap- 
propriated ;  and  also,  that  there  had  been  a  vicar,  ever  since  from 
time  to  time,  presented,  and  canonically  admitted  and  inducted,  to 
be  perpetually  there  residentiary;   and  that  ever  since  the  same 
hath  been  a  vicar  resident,  maintained  and  sustained  to  this  day  as 
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1588.  a  vicar  endowed ;  and  that  from  the  time  that  the  first  firuits  and 
"T~~  tenths  of  all  parsonages  and  vicarages  were  granted  to  the  said  late 
▼.  king  Henry  the  8th,  and  to  his  heirs  and  successors,  the  said  vicar^ 
^**'^  age  of  Lubbenham  hath  been  charged  to  the  payment  of  the  first 
firuits  and  tenths  unto  this  day,  as  all  other  vicarages  endowed  have 
been,  as  by  the  certificates  and  records  remaining  in  the  office  of 
the  first  fruits  and  tenths,  and  by  the  accounts  of  her  highness* 
revenues  of  the  said  county  of  Leicester  doth  and  may  appear ;  the 
court  was  fully  satisfied,  that  the  said  vicarage  of  Lubbenham  was 
lawfully  endowed,  and  that  the  said  rectory  was  lawfully  and  per- 
fectly appropriated,  and  the  condition  in  the  said  letters  patent 
mentioned  sufficiently  performed.  In  consideration  whereof,  and 
for  that  also  it  seemed  to  the  court,  that  it  would  be  a  very  dan- 
gerous precedent  to  draw  in  question  or  examination  the  original 
instruments  and  grants  of  appropriations  of  parsonages,  and  dona- 
tions of  vicarages,  in  that  there  be  very  few  within  the  realm  whose 
originals  and  beginnings  can  now  be  certainly  shewed  by  reason  of 
the  long  continuance  of  time  past ;  and  for  that  also  many  of  the 
same  original  instruments  never  came  to  the  king's  hands ;  and  for 
many  other  causes :  it  is  ordered  and  decreed,  that  the  plaintiffii 
shall  enjoy  the  said  rectory  and  parsonage  of  Lubbenham^  accord- 
ing to  their  several  estates  and  interests  contained  in  their  said 
[  152  ]  bill ;  and  that  the  fee-&rm  rent  hitherto  reserved  and  paid  to  the 
queen's  highness,  and  the  said  tenure  by  knight's  service  in  capite, 
shall  be  continued  to  the  queen's  highness,  her  heirs  and  succes- 
sors, for  ever ;  and  that  all  suits  brought  by  the  defendant  touch- 
ing the  same  shall  surcease  and  be  stayed,  and  no  farther  prose- 
cuted; and  that  the  said  defendant  shall  not  in  anywise  &rther 
trouble,  vex,  or  molest,  the  said  plaintiffs,  their  heirs  or  assigns,  by 
colour  of  the  said  presentation ;  nor  at  any  time  hereafter  make 
title  or  claim  to  the  same  rectory,  by  force  of  the  same  presenta- 
tion :  and  likewise  it  is  ordered  and  decreed,  that  the  bishop  of 
Lincoln f  within  whose  diocese  the  said  rectory  is,  shall  be  restrain- 
ed for  ever  to  admit,  institute,  or  induct,  the  said  defendant  to  the 
said  rectory,  by  force  of  the  said  presentation ;  and  the  injunction, 
before  this  time  in  the  said  bishop  awarded  in  this  behalf^  to  be 
continued ;  and  if  the  said  defendant  hath  compounded  for  the  first 
fruits  of  the  said  parsonage,  then  it  is  ordered  and  decreed,  that  he. 
shall  be  discharged  of  tlie  sums  compounded  for  to  be  paid  for  the 
same. 
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M.  31  &  32  Eliz.    A.  D.  1589.  ^^^^' 

Porkuu 

Parkins  v.  Hinde.     [Cro.   Eliz.   161.]  t. 

In  prohibition  for  suing  for  tithes  of  land  in  Babington^  the  case      -""•**• 
was  as  follows.     The  parson  ofBabtngtorij  29  H.  8.  leased  all  his  ^]§PS^ 
glebe  land  to  Mills  for  ninety-nine  years,  rendering  thirteen  shil-  mands  in  a 
lings  four  pence  of  rent,  for  all  exactions  and  demands.     And  now  JS^^^ 
his  successor  sued  for  tithes  of  the  land,  being  the  glebe  land,  and  not  indude 
upon  it  the  plaintiff  sued  a  prohibition.     God/ret/  moved,  that  the    r  |go  n 
prohibition  lieth,  because  the  land  was  let  rendering  rent,  and  it  is 
for  all  exactions  and  demands;  and  by  that  the  parson  bars  himself 
and  successors  of  all  tithes.     But  all  the  justices  contra ;  for  fVrm/ 
said,  the  parson  shall  have  tithes  against  his  lessee,  and  the  words 
here  shall  be  no  discharge ;  for  these  tithes  arise  and  accrue  after, 
and  are  not  things  issuing  out  of  the  land,  but  collateral  and  due^^^ 
divino ;  and  therefore  cannot  be  discharged  but  by  special  words : 
but,  if  the  words  had  been,  as  well  for  tithes  growing  and  arising 
upon  the  land,  as  for  other  demands,  then  peradventure  it  had 
been  a  good  discharge.     But  as  the  case  is,  it  cannot  be  intended 
by  any  words,  that  he  reserved  the  rent  for  tithes.     And  so  Gawdy 
justice  conceived,  especially  as  the  case  here  is,  the  lease  being  of 
twen^-four  acres  of  land,  and  only  thirteen  shillings  four  pence 
reserved.     And  afterwards,  the  same  day,  they  granted  a  consulta- 
tion, but  they  said,  that  the  words  shall  discharge  the  lessee  of  all 
rents  and  services,  but  not  of  suit  at  court,  or  such  things  as  were 
not  then  in  demand. 


M.  32  &  S3  Eliz.     A.D.  1590. 

Nash  V.  Molins.     [Cro.  Eliz.  206.] 
In  prohibition  for  suing  for  tithes  in  Backing  Park  in  Essex,  the  Spiritual 
plaintiff  surmised,  that  the  lands  were  parcel  of  the  possessions  of  ?^^^^^ 
the  priory  o(  Christ  Church  in  Canterbury ;  and  that  the  prior  and  nonded- 
his  predecessors  had  held  them  discharged  of  tithes  tempore  dissolu"  ^^  ^ 
tionisj  and  pleaded  the  statute  of  31  Hen.  8.     The  defendant  pleads,  ^  p«ten- 
that  the  prior  and  his  predecessors  did  not  hold  them  discharged;  ulsJis. 
and  upon  this  issue  was  joined,  and  being  tried  at  bar,  it  appeared,  ^^^^  ^7 
upon  the  evidence,  (a)  that  the  prior  or  bis  predecessors,  time  out  lege, 
of  mind,  Sfc.  never  paid  tithes.     But  no  cause  of  discharge  was  iLeon.24a 
shewn,  whether  by  unity  of  possession,  real  composition,  or  any 
other  way.     Coke  said,  it  was  no  evidence ;  for  it  is  a  prescription 
in  non  decimando.     Curia  contra,  for  a  spiritual  man  may  prescribe 


(a)  The  evidence  was  thai  of  old  persons  who   the  lands  in  question  did  not  pay  tithes  then  or  at 
remenibered  the  time  of  the  monasteries,  and  that   any  time  afterwards.     1  Leon.  241. 


163  CA&ES. 

1590.  in  non  decimando^  and  by  the  statute  of  SI  /f.  8.  the  king  shall  hold 

j^  .  it  discharged  as  the  prior  held  it ;  and  if  he  held  it  discharged  non 

m  refert  by  what  means ;  for  it  shall  be  intended  by  lawful  means :  and 

"^"^  the  jury  afterwards  found  for  the  plaintiff. 


Hil.  83  Eliz.     A.  D.  1590. 

Wickham  Bishop  of  Lincoln  v.  Cooper.    [Cro.  Eliz.  216.] 

I^nd  be-         In  prohibition  for  suing  for  tithes,  the  plaintiff  made  suggestion 

a  ^bi^ric    ^^^  ^^  A^^  ^1  his  predecessors,  ^c.  were  seised  of  the  manor  of 

ff*^^>h5r^    which  the  tithes  were  demanded,  discharged  of  tithes  during  the 

when  re-      time  that  it  was  in  their  possession ;  and  shewed  that  in  the  time  of 

granted,  the  ^^  g^  ^jg  manor  was  conveyed  to  the  duke  of  Somerset,  and  was 

lerives.        afterwards  regranted  and  came  to  the  bishoprick  again.     And 

1  Leon.248.  Fleming  moved  for  a  consultation;  for  that  it  was  a  prescription  in 

non  decimandoj  which  cannot  be ;  and  upon  his  own  shewing  the 

prescription  was  interrupted,  and  cannot  be  revived.     Curia  con^ 

tra,  for  the  prescription  for  a  spiritual  person  is  good;  and  the 

bishops  of  Canterbury  and  Winchester  use  to  prescribe  so;  and 

the  prescription  is  not  determined  when  it  came  to  the  bishoprick 

again,  for  tithe  is  not  a  thing  issuing  out  of  land ;  and  unity  of 

possession  doth  not  extinguish  it,  nor  a  release  of  all  the  right  to 

the  land. 


P.  34  Eliz.     A.  D.  1591. 

Scory  V.  Baber. 
Finding  PROHIBITION  against  the  proprietor  of  the  church  of  South- 

^bodk  of  ^i^ks/  ^"  ^6  county  of  York  J  who  sued  for  tithes  of  hay,  and  sur- 
tfae  church  mised  that  time  out  of  mind  the  owners  of  these  lands  had  found 
^J[^^  straw  for  the  body  of  the  church  in  discharge  of  all  tithes  of  hay. 
d"<*"««  ^  Coke  moved,  that  this  is  no  cause  of  discharge ;  for  the  parson  was 
tithes.  not  chargeable  with  it,  nor  had  any  benefit  by  it;  and  in  HiL 

Supia,  157.  30  Eliz,  it  was  ruled,  that  where  one  prescribed  that  he  had  used 
to  pay  the  parish  clerk  his  wages  in  satisfaction  of  tithe  hay,  this 
w&s  no  discharge,  and  of  that  opinion  was  the  whole  court :  but  if 
he  had  alleged  that  he  gave  the  straw  to  the  parson,  and  he  be- 
stowed it  in  the  body  of  the  church,  or  that  the  parson  had  a  seat 
in  the  body  of  the  church,  it  had  been  otherwise ;  and  thereupon  a 
consultation  was  granted,  (a) 


[  164  ]  P.  Si  Eliz.     A. D.  1592. 

Green  v.  Piper.    [Cro.  Eliz.  276.] 
Houses  in         It  was  held  by  the  justices,  that  a  house  in  London  which  was 

London,        

» 

(«)  — -^  V.  Borne  ,  po$t*  p.  285.     Portinger  v.  Johnson,  pott,  p.  286, 
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part  of  the  possessimis  of  a  priory  that  was  discharged  of  paying  tS9S. 

tithes  of  their  possessions,  yet  by  the  statute  of  87  H,  8.  2.  shall  ""^ZT* 

be  charged  for  tithes  according  to  the  ordinance  there ;  for  before  ▼. 

that  statute  no  dwelling  house  was  chargeable  for  tithes,  because  j^ 

no  profit  ariseth  of  it;  and  only  noblemen's  houses  are  excepted,  pvtof  the 

and  P.  35.  it  was  adjudged  accordingly,  and  a  consultation  was  Jf^^*^ 

granted,  (a)  **>«  gnata 

^  ^   '  abhie^ihaU 

Hil.  35  Eliz.     A.  D.  1593.  tyz^  s. 

Shertsood  v.  Winchcombe.     [Cro.  Eliz.  293.]  a  C. 


In  prohibition,  the  plaintiff  declared,  that  whereas  king  H.  8.  Htfaet 
was  seised  of  the  manor  of  D,  of  which  a  portion  of  tithes  of  such  "^^jy* 
$  place  was  parcel  time  out  of  mind,  Sfc.  conveyed  it  to  him,  and  nor. 
he  was  empleaded  in  the  court  christian  for  these  tith^  Sfc.  and 
upon  this  declaration  it  was  demurred ;  for  tithes  cannot  be  parcel 
of  a  manor,  for  they  are  things  spiritual,  for  which  at  common 
law  a  common  person  cannot  sue ;  and  being  of  a  distinct  nature, 
cannot  belong  to  a  manor,  10  Ed.  3.  5.  9  H.  7.  46  Ed.  3.  catalla 
filonum  cannot  be  parcel  of  a  manor,  and  although  the  king  may 
have  tithes,  yet  he  hath  them  not  as  a  lay  fee.     And  of  that  opi- 
nion were  all  the  judges  that  he  could  not  prescribe  for  tithes  as 
parcel  of  a  manor ;  but  if  had  prescribed  to  have  dedmam  partem  infiB. 
granorum,  this  had  been  good,  but  not  portionem  decimarumj  and  a 
consultation  was  granted. 


*      P.  36  Eliz.  A.  D.  1594.   B.  R.  •MSS.  [  isb  ] 

One  JRame  parson  of  a  church  in  Essex^  libelled  in  the  spiritual  No  tithes 
court  for  tithe  of  wood,  viz.  the  branches  of  pollards,  and  al-  JJ!?"®?" 
leged  that  they  had  used  to  be  lopped  for  14  or  15  years.   And  the  of  troes,uii^ 
defendants  in  the  spiritual  court  brought  a  prohibition,  and   al-  ^^"^7 
leged,  that  the  body  of  the  trees  whereof  he  libelled  for  the  tithes  Q.  Whether 
was  timber,  and  therefore  tithes  were  not  payable  for  the  loppings.  ^  j^"^ 
And  so  was  the  opinion  of  the  court;  for  the  body  being  privileged,  case  with 
that  which  proceeds  from  the  body  shall  be  privileged  also,  unless  ^^^, 
there  be  a  usage  to  the  contrary.     For  by  Popham  C.  J.  though  Tr.  ssElis. 
tithes  should  be  payable  for  the  loppings,  where  the  bodies  are  477* 
privil^ed,  yet  this  must  be  by  reason  of  usage;  as,  if  a  man  Mom«  968. 
lop  a  tree  which  is  under  twenty  years  old,   and  not  timber  at  145.  whero 
the  time  of  the  lopping ;  if,  afterwards,  this  tree  become  timber,  ^^  ■"**• 


(a)  See  Warden  and  minor  Canons  of  St.  Paul  author  does  not  appear :  but  the  book  was  given 

▼.  7^  Dean,  5  Pru  65.  and  post.  vol.  2.  in  1618,  by  Arthur  Tumor,  to  Serjeant  Calthorpe, 

*  This   case  is  extracted  from  a  manuscript  in  exchange  for  other  books.    Mr.  Arthur  Tumor 

book  of  Reports  which  was  obligingly  communi-  was  called  a  seijeant  in  12  Cha,  1. 
cated  ta  me  by  Mr.  Hargrove.     The  name  of  the 
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15M.  and  be  above  twenty  yean  old,  and|it  be  used  to  be  lapped  evoy 

"JJ[^^  12  or  14  years,  it  shall  pay  tithes ;  but  this  is  on  acooont  of  the 

niUd.^  usage.    And  he  said,  there  were  but  few  trees  in  En^Umd  of  diat 

Z^!^  nature,  (a) 

Fophta  C  X  WM  abteot  at  tbe  decuion  of  that  cate. 


M.  37  &  38  Eliz.  A.  D.  1595. 

Gtysman  v.  Lewes^  Parson  of  Kingsland.    [Cro.  Eliz.  446.] 

T^fwmit  at      In  prohibition  for  suing  for  tithes  of  cows,  steers,  oxen,  horses, 

^ooin^  4^-  wherein  a  custom  was  surmised,  that  every  parishioner  should 

noiM •       pay  for  eveiy  milch  cow  one  penny  by  the  year,  and  for  every 

^^[J^      other  cow  an  halQ)enny  per  annttm^  in  recompence  and  dischaige 

oiiiir.  of  all  tithes  of  cows,  oxen,  steers,  and  calves ;  and  also  a  penny 

a  cT         ^^  every  mare,  in  discharge  of  all  tithes  of  all  horses,  mares, 

and  colts  there ;  it  was  demurred,  and  a  consultation  prayed.     For 

tithes  paid  for  one  thing,  cannot  be  intended  a  recompence  for 

tithes  of  another  thing,  where  tithes  are  responsible  for  both  in 

kind :  and  therefore  it  was  adjudged  in  sir  Charles  Morison^s  case, 

[  166  ]    where  one  prescribed  to  pay  the  tenth  part  of  com  in  the  sheai^ 

for  the  tithes  of  all  which  is  in  the  sheaf,  and  of  all  which  is  raked; 

that  it  was  a  void  prescription,  because  he  is  to  pay  tithes  of  both 

of  them,  (b)     It  is  also  unreasonable;  for  then  he  may  put  the  less 

part  in  sheaves,  and  leave  the  greater  part  to  be  raked.     And  the 

Titliet  pay.  opinion  of  Fitz.  N.  B.  5S.  that  tithes  shall  not  be  paid  for  the 

^  ^        agistment  of  cattle,  is  no  law.    And  of  that  opinion  was  the  whole 


ottlc*  court,  that  this  prescription  is  not  good  to  be  discharged  of  one 
tithe  by  the  payment  of  another :  for  he  ought  to  pay  somewhat 
for  the  tithe  of  every  thing  which  is  due.  And  if  tithes  should  Hot 
be  paid  for  the  agistment  of  cattle,  he  might  employ  all  his  land  in 
the  feeding  of  barren  cattle,  and  so  defraud  the  parson  of  his  tithdk 
And  a  special  consultation  was  afterwards  awarded  dummodo  mm 
agatur  de  decimis  for  milch  kine,  draught  oxen  or  beasts,  agisted  for 
provision  for  his  house. 


Hil.  38  Eliz.  A.  D.  1596. 

[Anon.  Moore  430.] 
Fenny  land       NoTE.     It  was  adjudged,  that  fenny  land  drained   shall  p 
iiijill  p^y      tithes,  and  that  it  is  not  within  the  statute  for  barren  land  to 
*»*^  ^™-     discharged  for  seven  years,  (c) 


(a)  1  Roll.  Abr.  640.  bUkop  of  York  v.  Duke  of  NetocasUe,  put.  p 
\b)  See  MorUmv.  Bnggg,  post,  p.  561.   Torriano       (c)  ShermgtonY.  Fleehoood^  pott,  conlra, 

▼.  Legge,  post,  p.  909.     Edgerton  v.  Folkt,pott,  See  Petles  v.  Saunderson,  ante,  p.  190.  n. 

655.  Sherington  v.  Fleetwood,  post,  p.  189.  Arch- 
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P.  38  Eliz.  A.  D.  1596.  1596. 

Bediiigjield  v.  Fcak.     [Cro.  Eliz.  467^]  BedingfiM 

Prohibition.   The  case  was  as  follows:  In  the  village  of /)•  in      j.^^ 
VorfoUcy  there  hath  been  a  parsonage,  and  vicarage  to  the  church  &iffitm  it  • 
thereof  time  whereof,  S^c.^  and  the  parsons  have  always  had  die  "J??^ 
great  tithes,  and  the  vicar  the  small  tithes;  and  the  parsons  for  totfaevicftr^ 
forty  years  have  had  tlie  tithes  of  such  a  field,  viz.  the  com :  and  ^"^ 
It  was  now  planted  with  saffron,  and  the  vicar  sued  for  the  tithes  Umdwhidi 
thereof  and  the  parson  sued  a  prohibition,  and  it  waa  thereupon  j^^^]^ 
demurred.     Coke  moved,  That  it  well  lay ;  for  bv  the  statute  of  the  tithe  of 
2  Ed.  6.  titlies  shall  be  paid,  as  they  had  been  paid  for  forty  years  ^  ^^ 
before,  which  had  always  been  to  the  parson :  and  although  the  wctor. 
land  be  now  otiierwise  employed,  yet  the  parson  shall  have  the  q^^  74/ 
tithes  thereof:  and  therefore  it  hath  been  adjudged  here  in  the  case        .^^ 
iXShipdam  park,  in  Notfolky  where  10s.  was  always  paid  for  the  149.  S.C. 
tithes  of  all  things  renavant  within  the  said  park,  and  afterwards    £  167  3 
the  piyrk  was  disparked,  and  converted  into  arable  land ;  yet  no 
other  tithes  should  be  paid  but  the  lOs.    Popham ;  It  was  otherwise 
ruled  in  the  exchequer,  in  master  WrotKs  case,  for  a  park  In  the 
county  of  Soi/ierseL     Fetmer  ;  The  law  is  certainly,  as  it  is  cited  in 
that  judgement  in  this  court.     And  the  clerks  said,  that  they  had 
divers  precedents  in  court,  according  to  the  judgement  cited.     Pop^ 
ham :  The  difference  is,  when  the  prescription  is  to  pay  money  for 
fdl  the  tidies  of  such  a  park,  and  there  peradventure,  if  it  be  dis- 
parked, he  shall  not  pay  any  tithes  {a) ;  and  where  it  is  to  pay  the 
shoulder  of  every  buck,  or  a  doe,  at  Christmas^  for  all  tithes  of  the 
park;  there,  if  it  be  disparked,  tithes  shall  be  paid  as  of  other  land,  {b) 
And  in  the  princi)ml  case  he  held,  that  the  vicar  should  have  the 
tithes  of  saffron,   as  viintUce  decimce.      For  notwithstanding  that 
tithes  had  been  always  paid  for  that  land  to  the  parson,  yet  being 
converted  to  another  nature  and  use,  it  shall  be  paid  to  the  vicar, 
as  if  it  had  been  converted  into  an  orchard.     So,  if  the  vicar  is  to 
have  all  die  hay,    if  the  meadow  be  converted  into  arable,  the 
parson  shall  have  it:    so,  e  converso.     Wherefore  a  consultation 
was  awarded. 


H.  38  Eliz.    A.  D.  1596. 

Ram  V.  Patenson.   [Cro.  Eliz.  4-77.] 
Prohibition  upon  the  45  jBrfw.  3.  c.  S.  for  that  whereas  he  libel-  Thnber 
led  in  the  spiritual  court  for  dthes  of  timber  trees.     The  defendant  ^^eaxJ 
said  that  those  trees  were  long  since  mortuce  aridcc  et  jnUrid^e^  fit  g*^^th 
only  for  firebote  and  not  for  timber.     It  was  thereupon  demurred ;  pay  tithes 


(a)  See  HardcatUe  ▼•  Sdaier  and  Others,  poH.         (b)  Skimner  y.  Smilh^  past.  5Z6,     NarOm  T. 
786.  CiaHte,  posL  609. 

Vol.  I.  M 
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1596.     and  all  the  justices  {Pqpham  absente)  held  that  no  tithes  should  be 


^^  paid  for  ihose  trees,   for  being  over  the  growth  of  twenty  years 

▼.  they  were  once  discharged  of  tithes,  and  therefore  shall  always  be 

'^'^52!!!!!*'  discharged.     Another  point  was  also  then  moved,  the  suit  being 

itMin|h  di^  for  the  tithes  of  the  loppings  of  the  trees,  and  the  truth  was,  those 

oS^i^for  ^"^^  ^^  ^^^  ^"^  lopped  for  twenty  years  together,  so  as  then  the 

fiid;  and  branches  of  the  lopping  were  discharged  from  tithes;  but" after- 

tSewme^  wards  they  were  lopped  every  seven  years  —  Whether  now  dthes 

growth  are  shall  be  paid  for  these  branches;  and  they  all  held,  that  they  shall 

Otvged,  not  pay  tithes,  for  as  the  body  is  privileged  so  are  the  branches,  {a) 


P.  38  Eliz.  A.  D.  1596. 

*  Wright  v.  Wright  J  Executor  of  Wright ; 

or, 
The  Bishop  of  Winchester's  Case. 

Spiritual  In  a  prohibition  between  Robert  Wright  plaintiff,  and  John  Wright 

St^t^  defendant,   which  began  Pasch.  38  Eliz.  Rot.  628.,  the   case  was 

nants  and  as  follows :  the  plaintiff  shewed,  that  Stephen  Gardiner ^  bishop  of 

may  pre-  Winchester j  the  4th  day  of  July^  38  H.  8.,  was  seised  of  the  manor  of 

C  168  ]  Eastmeani    in  the  county  of  Southampton^    in    the    right   of  his 

'*'*® »?  bishoprick ;  and  that  the  said  bishop,  and  all  liis  predecessors  of 

mando.  —  the  said  bishoprick  seised  of  the  said  manor,  had  holden  and  en* 

titU^TinSe  J^y^  ^^^  ^^^  ^^  ^^®  ^^^  manor,  and  all  the  demesnes  of  the  sdd* 
gpiritual  manor,  a  tempore  cu/uSf  8^c.  for  him,  his  tenants  and  farmers,  for 
mayhiwB*a  y^*"^>  ^^  at  will,  exoneraf  acgtUetaf  Sf  prixrilegiaf  de  S^ a  scivtione 
prohibition  decimaruM  quarumcunque  de^  in  vel  super  prced*  scif  4*  ^^^  daminuf 
ift^^^'l^  4*  qualibet  seu  aliqua  inde  parceV  annuatim  quovismodo  per  totum  tem^ 
tion  or  mo-  pis  pTCsd!  a^escenfy  contingent ^  sive  renavanf  :  And  the  plaintiff 
or^thout  conveyed  to  himself  an  interest  for  years  in  parcel  of  the  demesnes 
P^^^K  ><•  of  the  said  manor,  by  the  demise  of  the  said  bishop ;  and  thai  the 
tothitpoint,  defendant  being  farmer  of  the  rectory  of  Eastmeanj  had  libelled 
«Salk.55i.  against  him  for  tithes  growing  within  parcel  of  tlie  demesnes  of  the 
s  Co.  43.     said  manor,  before  the  judges  delegates;  and  although  the  plaintiff 


(a)  See  Walton  v.  Trtfon,  post.  827.  833.  cow  from  this  report  that  my  lord  Coke,  who  was  theo 

ira.     Biggs  v.  Martin,  jwst.  549.  attorney  general  and  counsel  for  the  plaintifT,  baa 

•  The  report  of  this  important  case  is  extracted  in  his  report  of  the  case  ascribed  most  of  the  to- 

horn  the  manuscript  book  of  reports  I  have  already  picks  of  his  argument  to  /the  court.     Indeed  hia 

referred  to  {sujtra  165.)  from  the  collection  of  lordship  cannot  be  considered  as  afiecting  to  give 

Mr.  Hargrave,     It  is  a  much  fuller  and  more  a  correct  statement  of  the  resolution  of  the  court 

correct  note  of  the  argument  than  any  we  hare  in  upon  this  particular  case,  so  much'  as  of  the  gene- 

print :  WaUer's  argument  is  ingenbus,  logical,  and  ral  law  upon  the  subject,  as  he  cites  a  case  in 

spirited,  and  is  the  more  yaluable,  beoiuse  the  support  of  tliat  resolution  which  was  subsequent 

authori^  of  this  case  hath  been  shaken  upon  that  to  it  in  point  of  time ;  I  mean,  the  case  of  .P^ 

point  of  it  which  he  so  much  laboured ;  it  having  v.  Heme,  which  was  determined  in  SiL  40  JBin. 

been  since  holden  that  a  prohibition  shaU  not  issue  I  have  subjoined  my  lord  Coke*»  report  of  the  case, 

upon  the  mere  suggestion  of  a  modus,  or  prescrip-  because  the  references  are  in  general  made  to  that 

.tfen,  but  that  it  must  be  first  pleaded,  and  such  report,  and  because  the  opinions  of  so  greet  m  naa 

plea  must  have  been  r^ected  in  the  spiritual  court,  must  command  the  attention  of  everyone  wfaohM 

S8aik.S5l.    See  auo  IJ7.  iM,  100.    Itappean  studied,  and  who  respects  the  laws  of  JSt^isiuL 
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had  shewed  all  the  matter,  and  pleaded  tlie  same  before  thera,  and     1596. 
ofiered  with  inevitable  proof  to  prove  it,  yet  pnedicti  judicet  del&-      y. 
gati  in  prtedicP  eta'  christianitaiis  coram  eis  placitum^  aUegntiones  Sf        t. 
frobationes  pradicff  Roberti  Wright  admittere  recusaverunt.     The      ^'4*'* 
defendant  to  have  a  consultation,  confessed  that  the  said  plaintiff  had  ^5^^], 
alleged  all  the  matter  aforesaid  before  the  judges  delegates,  and  that  Moor  485. 
die  judges  delegates  allowed  the  plea  and  all^adon  of  the  plainti£^ 
and  admitted  him  to  his  proof  thereof;  absq.  hoc  quodpned'  judices 
ddegati  in  curia  christianitaiis  coram  eisfladtum  allegationes  !f  pro- 
hationes  pradicf  Boberti  Wright  admittere  recusaverunt.     And  upoii 
this  plea  the  plaintiff's  counsel  demurred  in  law. 

Walter^  of  the  Inner  Temple^  argued  for  the  drfendant  in  pro- 
hibition. The  principal  matter,  he  said,  is,  if  the  plea  in  bar  be 
good ;  and  that  involves  this  question,  whether  the  traverse  of  the 
refiisal  of  the  plea  in  the  spiritual  court  be  well  taken,  or  not. 
And  it  seemed  to  him  that  the  traverse  was  properly  taken.  A  C  ^^^  3 
man  is  always  to  traverse  that  which  is  material,  and  the  substance 
of  the  action  of  the  other  party.  Then  the  substance,  ground,  and 
cause  of  this  prohibition  is,  the  refusal  of  the  plaintiff's  plea  in  the 
^iiitual  court.  For  prohibitions  are  grantable  to  the  spiritual 
court  in  two  cases  only:  the  one,  when  the  spiritual  court  bold 
plea  of  diat  which  appertains  to  the  common  law :  (for  the  com- 
mon law  has  the  prerogative,  and  where  the  common  law  may  in- 
termeddle, there  the  spiritual  court  shall  not  interfere :  and  in  such 
case  (as  8  22.  2.  attachment  sur  prohibition),  a  man  shall  have  an 
attachment  without  a  prohibitions,  for  the  law  is  a  prohibition). 
The  other  case  wherein  prohibitions  are  grantable,  is,  where  the 
spiritual  court  is  not  competent  to  do  right  to  the  parties.  In  all 
ether  cases  prohibitions  ought  not  to  be  granted.  In  44  JS.  8.  82. 
if  a  man  sue  in  the  spiritual  court  for  rent  reserved  on  a  lease  of 
tithes,  a  prohibition  l^es ;  for  an  action  of  debt  may  be  brought  for 
this  at  common  law.  In  22  E.  4.  20.  b.  if  I  owe  one  10^  and  swear 
to  pay  him  by  a  certain  day,  and  upon  that  he  sues  me  in  the  spi- 
ritual court  pro  kesione  Jldei,  a  prohibition  lies;  for  he  may  have 
an  acticfti  of  debt  against  me  for  this  at  common  law.  So  Pierce 
Peckkam's  case,  4  H.  7*  18.  If  a  man  sue  one  in  the  spiritual  court 
for  a  spiritual  cause,  and  they  refuse  to  deliver  the  libel  to  the 
party  according  to  the  statute  of  4  H.  7.  c.  8.  by  all  the  judges,  a 
prohibition  is  to  be  granted ;  for  the  non-delivery  of  the  libel  is  a 
tort,  which  tort  is  a  matter  temporal,  and  punishable  by  the  tem- 
poral laws ;  so  that  in  these  cases  a  prohibidou  is  grantable.  Thai 
here  the  subject  of  the  suit  in  the  spiritual  court  is  tithe,  which  is 
a  spiritual  thing :  but  the  cause  of  the  prohibition  is  the  tort  done 
to  the  plaintiff  by  their  not  allowing  his  plea  and  proofs ;  then  that 
i«  the  substance  of  his  suit,  and  if  so»  it  is  traversable  more  pro- 

M  2 


m  CASES. 

159^.     pei4y  than  any  thing  else :  for  whether  there  be  such  a  prescription 


w  '0kt    ^^  ^^^  *  \'^s&e  as  the  plaintiff  has  alleged,  is  not  the  cause  of  the 

T.         prohibition ;  for  if  this  be  true,  and  the  spiritual  judge  admit  his 

Wfig^,     plea,  he  cannot  have  a  prohibition ;  so  that  the  refusal  is  the  sde 

ground  and  cause  of  this  suit,  and  therefore  must  be  traversaUe 

within  the  general  rule  of  traversing. 

But  it  will  be  objected,  and  so  it  has  often  been  in  such  cases» 
that  the  allegation  of  this  refusal  is  merely  matter  of  form,  and  not 
materia},  and  therefore  of  course  not  traversable.  Sir,  that  .we 
deny.  For  if  a  man  be  sued  in  the  spiritual  court,  and  it  be  ad^ 
mitted,  that  he  has  matter  to  plead  which  at  common  law  would 

I  1 70  ]  '^^^  ^^  libellant,  but  that  such  matter  would  not  be  any  bar  by  the 
spiritual  law ;  yet,  even  in  this  case,  he  shall  not  have  a  prohibition 
tmtil  he  has  pleaded  such  matter  in  bar  in  the  spiritual  court ;  or^ 
if,  after  he  has  pleaded  it,  he  sues  out  a  prohibition,  and  does  not 

1.  allege  that  he  offered  such  plea,  and  that  it  was  refused,  upon  that 

surmise  he  cannot  maintain  the  prohibition.  This  appears  by 
7  £•  6#  79.9  where  a  case  is  put,  that  a  man  had  used  to  pay  for 
the  titheflT  of  a  close  for  the  space  of  six  years  and  more,  I2d,per 
'arm.  to  the  parson  or  vicar  for  the  time  being,  and  being  sued  by 
the  farmer  of  the  parson  in  the  spiritual  court  for  the  tithes  in  kind) 
he  pleaded  this  payment  of  \2d.  for  the  tithes,  which  plea  was  not 
ullowed  by  the  ecclesiastical  judge,  and  sentence  was  given  for  the 
farmer.  A  prohibition  was  granted  in  this  case  by  the  king's  bench 
by  good  advice,  there  being  an  averment  in  the  suggestion  that  the 
spiritual  court  would  not  admit  his  plea;  which  matter  without 
that  averment  in  the  suggestion  would  not  have  been  of  itself  suf- 
ficient :    so  that  this  is  material,  and  not  a  thing  of  mere  form*. 

Cm.  EI.8S.   Accordingly  it  was  adjudged  in  this  court,  ti.  SO  El^  in  the  caae 

^^  of  Bagnall  v.  Stokei.    BagnaU  sued  in  the  spiritual  court  for  a  le- 

gacy, whereas  the  defendant  there  had  a  release  from,  him  of  the 
legacy,  but  there  was  only  one  witness  to  prove  it,  and  thereupon 
a  consultation  was  awarded^  but,  if  in  his  suggestion  he  had  shewi^ 
that  he  had  pleaded  this  release  in  the  spiritual  court,  and  produced 
his  witness,  and  they  would  not  allow  it,  because  there  were  not 
twq  witnesses,  it  was  agreed,  that  this  would  have  been  a  good  sug^ 
gestion.  Which  proves  that  this  allegation  is  material,  else  the 
omitting  of  it  could  not  have  been  material.  If  this  be  not  al* 
lowed,  it  will  alter  the  whole  course  of  the  law ;  for  it  is  a  rule^ 
that  a  man  shall  not  have  a  prohibition  upon  that  which  he  may 
plead  in  the  spiritual  court  So  is  the  8  £.  4. 14.,  where  CAake  . 
says,  if  a  parson  lease  to  me  by  deed  all  the  tithes  of  his  benefio^ 
•and  afterwards  sue  me  for  the  tithes  of  my  own  lands,  1  shall  not 
have  a  prohibition ;  for  I  may  plead  this  in  bar  in  the  spiritual 
<xmrt    And  so  it  was  in  this  court  in  the  SI  ot£/f«.  between 
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Cooper  and  lady  Greshanif  iv-ho  libelled  as  appropriatrix  of  the  par-'     1596« 
flonage  against  Cooper^  in  the  spiritual  court  for  tithe  hay,  and  he    ""^ZTT* 
suggested  that  he  and  those  whose  estate,  ^c.  hare  paid  from  time         ▼• 
immanorial  to  the  vicar  of  that  church  4«d.  for  ihe  tithe  hay  of     *^'^* 
diat  manor ;  and  it  was  adjudged  that  a  prohibition  did  not  lie  135.  ^^ 
upon  this,  for  the  modus  decimandi  did  not  come  in  question ;  but  ?:  Whether 

ulU  1*11  fip  li» 

the  matter  was,  whether  this  belonged  to  the  parson  or  the  vicar ;{  correctly 
and  it  is  a  good  plea  in  the  spiritual  court  to  allege,  that  the  tithe  [  171  J 
bdongs  to  the  parson  or  the  vicar;  whereupon  a  consultation  was.  ^^[^  ^^ 
awarded.     So  that  wherever  the  matter  is  pleadable  in  the  spiritual,  in  the  msam 
ooart,  a  prohibition  shall  not  be  had  upon  it.     And  in  this  case  it  ^*  §*** 
appears  that  it  is  a  good  plea  ;  for  we  by  way  of  bar  all^;e,  that  he  f^«°*  •*  ^ 
pleaded  this  matter,  and  the  court  allowai  it,  and  received  lusi  ed  upon  a  ^ 
proo^  whereupon  he  demurs,  which  is  a  confession  of  all  matters  ^ifivieiii 
ia  fiict  duly  and  properly  pleaded :  so  that  it  spears  to  the  court  ^^ 
by  the  confession  of  both  parties  that  it  might  be,  and  had  been 
pleaded  in  the  spiritual  court,  and  had  been  diere  allowed. 

Biit  it  may  be  objected,  that  though  the  parties  have  agreed  upon, 
this  so  as  to  conclude  themselves,  yet  that  this  does  not  bind  the 
comrt,  who  are  still  at  liberty  to  judge  upon  it  according  to  what 
tbey  know  from  their  own  judicial  knowledge.  But  I  say,  that 
upon  this  point  of  spiritual  law,  the  court  have  no  judicial  know«>. 
ledge  at  all,  for  that  it  is  a  matter  merely  spiritual.^  This  appears  in 
34  £.  1.  Dett.  164.  If  I  am  bound  to  enfeoff  /•  S.  of  the  manor 
of  Dale  such  a  day,  and  on  that  day  he  enters  into  religion,  or 
dies ;  in  debt  upon  this  obligation  I  may  say,  that  ^^  on  the  day  he 
catered  into  religion,  or  died :"  and  I  need  not  plead  that  I  ten- 
dered the  deed  of  feoffment  on  the  day :  for  it  is  apparent  to  the 
coart  that  I  could  not  perform  the  condition,  so  that  I  could  not 
be  bound  to  make  a  tender  of  that  which  was  become  impossible^ 
But  in  the  above  book  it  is,  that  if  I  am  bound  to  present  LS.to 
a  benefice,  when  it  becomes  vacant,  and  at  the  time  that  it  falls  -  *. 
vacant,  he  is  married,  so  that  by  the  canon  law  he  is  incapacitated 
from  taking  it,  in  tliat  cas^  it  is  not  sufficient  for  me  to  say  in  an  . 
acdon  of  debt  that  "  /.  S.  was  married  at  the  time  f  but  I  ought 
to  aay,  that  "  I  presented  him  to  the  ordinary,  who  refused  to  in-  * 
stitute  him  as  being  an  unfit  persoa;"  for  this  Ls  a  spiritual  matter 
of  which  this  court  cannot  judge.  And  that  this  court  cannot  take 
notice  of  spiritual  matters  appears  by  the  general  learning  of  the 
books,  where  it  is  taken  for  a  rule,  that  if  the  act  be  alleged  to  be 
done  in  the  spiritual  court,  it  shall  be  taken  to  be  duly  done,  and 
shall  never  be  examined  here;  for  this  court  cannot  judge  of  their 
law.  In  4  H.  7.  14.  b.  if  two  persons  are  candidates  for  the  place  of  '  ! 
abbot,  and  one  of  them  has  two  votes,  and  Uie  other  twenty;  and 
they  interplead  in  tlie  spiritual  court,  and  there  it  is  awarded,  .that 
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1596*     be  who  has  the  smaller  number  of  votes  shall  be  tlie  abbot,  he  shall 
be  admitted  to  be  the  abbot,  and  shall  sue  and  be  sued  here  as 


▼.  such.*  In  20  E.  3.  Conisans  46.  if  a  layman  be  made  an  abbot  wba 
Wri^  has  conusance  of  pleas,  he  shall  demand  conusance  in  this  coar^ 
L  ^  7 '  J  and  the  kingshall  not  countermand  it  by  reason  of  the  disabili^  of 
his  person ;-  for  being  abbot  in  fact,  it  shall  be  allowed  to  him  ill 
Ihis  court  until  he  is  deprived.  So  in  40  E.  3.  28.  by  Kirtonj  if  a 
divorce  be  unduly  obtained  in  the  spiritual  court,  yet  it  shall  be 
allowed  in  this  court,  until  it  is  repealed.  Which  proves  that  this 
court  has  no  judicial  knowledge  of  their  law.  For  how  can  they 
have  it  ?  for  their  spiritual  laws  are  continually  altered  by  constitu- 
tions, as  the  common  law  is  by  statutes.  And  how  can  this  court 
know  Qvery  constitution  ?  It  is  not  possible.  They  can  have  no. 
judicial  knowledge  of  any  thing  contrary  to  the  agreement  of  tlie 
parties.  And  the  truth  in  our  case  is,  that  the  defendant  actual^ 
pleaded  this  matter,  and  produced  his  proofs,  and  they  were  not 
sufficient  to  prove  his  allegations :  if  then  this  allegation  be  noi 
allowed,  great  mischief  and  inconveniency  will  ensue,  and  the  ^i- 
ritual  court  cannot  determine  any  matter.  For  if  I  am  sued  in  the 
spiritual  court,  and  I  plead  matter  of  bar,  or  discharge,  or  pro- 
ceed to  proof  of  it,  but  my  proofs  fail,  whereupon  sentence  is  given 
against  me  for  default  of  them ;  and  I  aflerwards  come  here  or  to 
the  common  pleas,  (but  more  especially  here,  for  it  appears  by  the 
books  that  the  common  pleas  cannot  grant  a  prohibition,  but  where 
the  matter  which  is  in  suit  in  the  spiritual  court  is  depending  in 
suit  before  them ;  whereas  this  court  can  grants  prohibition  in  any 
case),  and  I  surmise,  that  I  offered  such  matter  in  the  spiritual 
court,  and  they  refused  my  plea,  or  that  I  had  but  one  witness  to 
prove  it;  if  then  this  surmise  be  not  traversable,  I  compel  tlie 
other  party  to  take  issue  with  me  here,  and  the  matter  shall  be  tried 
here  again.  I  know  the  whole  matter,  and  all  that  he  can  allege 
*  Hm  |pa».    in  the  spiritual  court,  and  now  '^ 

fa^inUie  ^^^^  ^s  a  great  inconveniency,  an  intolerable  mischief,  charge^ 

aiuiuMnpt,  and  delay,  to  the  party.     In  1  R.  3.  4.  Hussey  held,  that  if  the  ori- 

^  Dtft       ff^  ^^^^  ought  to  begin  in  the  spiritual  court,  and  be  there  b^un ; 

wholly  iUe*   though  a  thing  which  is  triable  by  our  law  should  afterwards  come 

*^^*  in  bsue,  yet  it  shall  be  tried  by  their  law.     But,  if  such  sugges* 

tions  as  these  are  suffered  to  pass  without  any  check  or  controol, 

they  will  never  try  a  thing  triable  by  the  conmion  law,  nor  a  things 

triable  by  their  own  law ;  but  when  the  defendants  have  pleaded 

in  the  spiritual  court,  they  will  come  here,  and  surmise  that  ibej 

offered  such  matter  in  the  spiritual  court,  which  that  court  would 

[  1 73  3    not  admit,  and  then  they  will  try  it  here.     So  that  the  admission 

of  these  false  surmises  will  be  the  utter  subversion  of  all  law  and. 

practice. 
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B«t  it  will  bd  fiutfaer  objected,  that  tbis  is  but  a  surmise  con-  ,  1596. 
tained  in  the  declaration,  and  surmises  are  not  traversable.    I  must 


agree  that  surmises  of  the^nselves  are  not  traversable ;  but  then  ▼. 
this  is  not  a  mere  surmise ;  for  every  matter  alleged  in  the  dedar-  ^^^^^ 
atbn  is  not  a  surmise ;  for  there  is  matter  in  fact  alleged  in  it,  as 
well  as  surmise.  As  in  a  formedon,  the  gift  is  traversable^  for 
that  is  alleged  in  fiict,  but  the  deforcement  is  surmised.  The 
lurmise  is  always  the  point  of  the  writ,  and  that  cannot  be  tra- 
versed ;  but  all  other  matters  allied  m  the  declaration  are  travers- 
able. The  point  of  tlie  writ  in  our  case  is,  that  he  sued  contra 
frchibUumem  regiam^  and  that,  it  is  true,  is  not  traversable.  So  in 
Pdl  and  Sanderson* s  case  in  the  1st  of  Eliz*  it  is  said,  that  the  de-  Supra  ise;^ 
fendant  ought  to  defend  the  contempt,  but  shall  not  traverse  it. 
Bat  this  matter  of  the  refusal  of  the  plea  is  a  thing  alleged  in  fact,* 
and  not  a  surmise,  and  so  we  are  not  within  the  rule.  But,  if  it 
be  a  surmise,  yet  in  this  case  it  is  traversable ;  for  this  is  a  cause 
which  ousts  another  court  of  their  jurisdiction,  which  is  prgudicial 
to  that  other  court,  and  therefore  traversable ;  as  in  12  ff.  4. 16. 17* 
and  IS  /f.  4.  14.  this  di£Pei'ence  is  agreed ;  that  if  a  man  remove  a 
plea  out  of  any  court,  which  is  not  the  king^s  court,  for  a  certain 
cause,  such  cause  is  traversable :  but,  if  it  be  out  of  one  of  the  king's^ 
courts;  it  is  otherwise;  for  both  being  the  king's  courts,  no  prejudice 
is  done  to  any  otlier  pers^pn  by  it,  as  it  is  where  it  is  removed  from 
the' court  of  a  stranger.  In  this  case,  the  court  to  which  the  pro-^ 
htbition  is  to  go  is  the  ecclesiastical  court,  which  will  be  preju- 
diced; so  that  the  matter  of  the  surmise  is  traversable.  In  34  H. 
&  15.,  if  a  man  sue  one  in  the  common  pleas,  and  he  pray  hi& 
privil^e  of  the  exchequer,  for  that  he  is  a  servant  of  one  of  the 
officers  there,  and  attendant  upon  him  in  his  office,  this  is  tra- 
versable; for  it  may  be  said,  that  he  is  the  officer's  husbandry  ser- 
vant in  the  country.  Without  thisj  that  he  'is  attendant  upon  him  in 
his  office,  which  is  a  good  plea. 

It  may  then  be  objected,  that  the  practice  of  this  court  is  quite 
contrary,  and  that  no  such  traverse  has  ever  been  seen  here.  But 
that  is  not  so,  for  several  cases  have  been  resolved  here  updn- 
that  point  The  first  case  was  that  of  Eaton  and  Morrisy  P. 
SO  Eliz^  where  the  plaintiff  sued  out  a  prohibition,  and  alleged  that 
the  de^dant,  as  parson  of  Z>.,  had  sued  him  in  the  spiritual  court 
for  tithes,  and  that  he  had  there  pleaded,  that  the  defendant  had 
not  read  the  articles  according  to  the  statute  of  13  Elix.j  and  so  was  [  174  J 
ipso  facto  deprived,  and  that  the  spiritual  judge  had  refused  to  admit 
that  plea ;  upon  which  it  was  moved  on  the  other  side  that  a  pro- 
hibition would  not  lie  upon  this,  for  it  was  pleadable  in  the  q>i- 
ritual  court :  and  it  was  alleged,  that  it  was  false,  and  used  only  for 
delay,  upon  which  the  court  advised  the  defendant  in  the  prohibi- 
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1596.  don  to  traverse  it;  and  by  that  advice  the  defendant  pleaded,  diat 
jfTrigiu  ^^  spiritual  judge  did  not  wholly  refuse  to  allow  the  plea,  et  dehoc 
▼•  panii  se  super  patriam.  The  plaintiff  demurred  to  this  plea,  and  it 
"^  *  was  adjudged  to  be  no  plea,  as  it  was  pleaded,  for  this  issue  could 
not  be  tried,  no  place  being  alleged  where  the  court  was  kept 
For  it  is  not  necessary  to  allege  it  in  the  declaration,  because  that 
contains  divers  issuable  matters,  and  it  is  not  the  practice  to  allege 
it  there.  But  when  one  of  two  things  is  traversed,  the  place 
shall  be  shewn  in  the  replication,  which  might  well  have  been  here, 
if  he  had  taken  his  traverse  with  nn  absque  hoc ,-  but  when  he  says 
quod  turn  penitus  recusavit^  et  de  hocponit  se  super  patriam^  he  has 
stopped  the  plaintiff,  so  that  he  cannot  come  with  his  replication 
to  shew  the  place;  and  for  that  reason  the  plea  is  ill.  Besides,  when 
be  says  turn  penitus  recusavit,  this  makes  the  issue  uncertain  and  pr^ 
nant.  And  for  these  causes  the  plea  was  ruled  to  be  bad ;  though 
it  was  holden,  that  it  was  traversable  if  well  pleaded.  In  Tr. 
SO  Miz.  there  was  the  case  of  Astol  and  JVtgen^  where  tliere  was 
the  like  surmise,  that  he  had  pleaded  that  the  parson  had  not  read 
the  articles,  and  tliat  that  plea  was  refused  in  tlie  spiritual  court; 
and  the  court  being  informed  that  this  was  false,  they  advised  the 
defendant  to  traverse  it;  and  it  was  urged  by  Cokey  that  this  was 
not  traversable;  but  notwithstanding  that,  the  opinion  of  the  court 
was,  that  it  might  be  traversed.  And  so  they  advised  Mr.  Lewkner. 
So  in  Hil.  S2  £/•  a  prohibition  was  brought  here  upon  the  same 
surmise  again,  and  the  case  was  moved  by  Levois^  who  informed 
the  court  that  it  waa  brought  solely  for  delay,  and  that  the  surmise 
was  &lse ;  and  tlie  whole  court  advised  him  to  traverse  the  offer  oi 
refusal.  In  many  other  cases  I  have  known  this  debated  for  the 
king,  and  agreed  that  the  surmise  was  traversable.  The  case  of 
Futter  and  Whiskiu  was  moved  by  Mr.  Attorney,  that  if  a  prohi- 
bition be  sued  here,  and  it  be  surmised  that  the  plaintiff  pleaded 
such  a  matter  in  the  spiritual  court,  and  offered  one  witness  to 
prove  it,  and  the  spiritual  judge  would  not  admit  it,  if  the  defend- 
ant will  plead,  that  he  offered  two  witnesses  in  the  spiritual  court 
to  prove  it,  absque  hx)c  that  he  offered  only  one ;  Mr.  Attorney  in- 
[  175  ]  sisted,  that  this  was  not  a  good  plea ;  but  all  the  court  held  it  to 
Cfo.  El.  be  a  good  plea;  wherefore  the  surmise  is  traversable.  In  M.  SS 
«  Leon.  ^  ^^  tHiz.  there  was  the  case  of  Bennet  v.  Shortwrigkty  parson  of 
101.  Matchingi  who  had  lil^elled  in  the  spiritual  court  for  tithes  of  com: 

the  defendant  sued  out  a  prohibition,  and  surmised  that  in  that 
parish  they  had  immemorially  used  to  pay  the  tenth  sheaf  in  satis- 
£M;tion  of  all  tithes  of  corn ;  and  in  those  years  in  which  the  sub- 
traction was  supposed,  he  had  severed  it  fi'om  the  nine  parts,  and 
the  parson  had  taken  it ;  and  he  alleged,  tlmt  he  had  offered  this 
plea  in  the  spu-itual  court,  and  tliey  had  refused  it  Godfr^  moved. 
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that  a  pix>hibition  would  not  lie  in  this  case,  inasmuch  as  here  was     I6i9» 
no  modus  decimandi^  but  it  was  only  for  tithes  in  specie ;  so  that  it      _^^ 
is  confessed  tliat  die  plaintiff  has  cause  of  suit  in  the  spiritual  court*         v. 
But  the  court  held  the  suggestion  to  be  good ;  for  if  a  parishioner      '^'V*<- 
set  out  his  tithes,  but  the  parson  will  not  take  them,  or  they  are 
destroyed  by  catUe,  he  shall  not  have  the  tithes  again ;  and  if  the 
spiritul  court  will  not  admit  such  a  plea,  a  prohibition  lies.     God^ 
Jrejf  then  said,  that  he  would  take  issue  that  the  spiritual  judge  did 
not  disallow  it ;  and  the  court  said  that  he  might  do  so.     In  H. 
3S  Eliz.  a  prohibition  was  sued  out  to  the  admiralty  court  upon  a 
suit  there  on  a  bond,  surmising  that  it  was  executed  in  England^ 
and  not  beyond  the  sea.     There,  it  was  agreed,  that  if  the  bond  bo 
executed  upon  land,  the  suit  should  be  at  common  law ;  but,  if  it 
be  executed  beyond  the  sea,  the  party  has  his  election  to  sue  in  the 
admiralty  court,  or  in  this  couit ;  and  that  for  this  reason,  that  it 
may  be,  that  all .  his  witnesses  whom  he  has  to  prove  the  bond  are 
abroad,  so  that  he  cannot  have  any  benefit  from  it  here ;  but  in  the 
civil  law  he  may  in  tliis  case,  if  the  truth  be  that  the  bond  was  exe- 
cuted abroad,  and  that  his  witnesses  are  there.     If  tlien  he  sues  in 
the  admiralty  court,  and  the  defendant  surmises  that  the  bond  was 
executed  here  upon  land  in  order  to  have  a  prohibition,  and  this 
surmise  cannot  be  traversed,  it  will  take  away  tlie  whole  benefit  of 
his  bond.     And  so  all  these  mischiefs,  and  many  more,  which  the 
omderstandhig  of  the  court  will  imagine,  will  ensue  upon  this,  if 
these  false  surmises  are  not  to  be  traversed. 

As  to  the  second  point,  viz.  the  prescription  that  the  bishop,  and 
his  predecessors,  for  themselves,  farmers,  and  tenants  for  years  or  at 
will,  have  holden  and  enjoylsd  the  said  lands  privileged  and  freed 
£rom  the  payment  of  all  tithes  renewing  and  coming  of  or  upon 
the  said  lands,  it  is  not  good ;  for  it  is  a  prescription  in  rum  deci" 
viandoj  which  cannot  be.  In  the  8  £.  4*.  l^i.  Choke  puts  this 
generally  without  exception,  that  a  man  may  pi'escribe  in  modo  deep-  [  176  3 
mandi^  but  not  in  non  decimcauio.  The  reason  is,  that  at  first  par- 
sonages consisted  solely  of  dtbes,  and  so  several  do  now ;  but  by  the  * 
bounty  of  good  men  they  were  afterwards  endowed  with  glebe : 
if  then  men  might  prescribe  in  non  decimandoj  the  successors  would 
have  nothing  to  live  upon  in  a  litde  time.  However,  a  difference 
has  been  taken  between  a  layman  and  a  spiritual  man  :  a  spiritual 
man  may  prescribe  in  non  decimando;  and  the  reason  is,  that  this  is 
no  prejudice  to  the  church,  for  the  church  will  still  have  the  tithe. 
But^  if  a  layman  were  to  keep  the  tithe,  then  diat  would  be  a  pre- 
judice to  the  church.  According  to  this  it  was  ruled  in  this  court 
Hit.  33  Eliz.  between  Wickham^  bishop  of  Lincoln^  and  Cooper*  Supra  les. 
Cooper  sued  the  bishop  in  the  spiritual  court  for  tithes,  and  the 
bishop  sued  out  a  prohibition,  and  surmised,  that  he  and  his  pred^- 
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1596.     cessors  were  seised  of  the  lands  of  which  the  tithes  were  demanded, 
^^     and  that  when  they  were  in  their  possession  they  had  holden  them 
▼.         discharged  of  tithes ;   and  he  shewed,  that  in  the  time  of  JB»  6. 
^'4*<-     the  lands  were  granted  to  the  duke  of  Somerset^   and  that  diqr 
afterwards  came  back  again  to  the  bishoprick.     In  this  case  there 
was  great  debate  if  this  prescription  were  good,  and  yet  it  was 
special  only,  to  hold  the  lands  discharged,  whibt  they  were  in  their 
own  possession.     But  the  prescription  was  holden  to  be  good ;  fcr 
it  was  said,  that  tithes  are  spiritual  things  of  which  a  spiritual  per* 
son  may  prescribe  to  be  discharged,  though  a  temporal  person  can- 
not But  in  the  present  case  the  prescription  goes  farther ;  for  here  it ' 
is  for  himself^  his  farmers  and  tenants  for  years  or  at  will ;  and  it 
seems  to  me,  that  this  cannot  be  good  for  his  tenants  for  years  or 
at  will,   for  they  are  not  spiritual  persons.     Besides,  this  is  an- 
nexed to  the  person  of  tlie  bishop,  and  not  to  the  lands,  so  that 
the  lessees  cannot  partake  of  it ;  for  of  a  privilege  annexed  to  the 
person  of  a  man  no  one  else  can  have  the  benefit.     And  therefore 
in  80  H.  8.,  if  a  parson  make  a  feoffment  of  the  glebe,  the  feofifee 
shall  pay  the  tithes  of  it  to  the  feoffor,  for  he  does  not  partake  of 
the  privilege  annexed 'to  the  person.     And  it  was  so  adjudged  in 
Supra  162.    this  court,  M  31  4"  32  Eliz.y  between  Perkins  and  Hinde.     If  a 
parson  lease  his  glebe,  rendering  a  stnall  rent*,  he  shall  have  the 
tithes  :  but,  if  a  great  rent  be  reserved,  nearly  to  the  amount  of 
[177]    the  value  of  the  land,  he  shall  not  have  the  tithes ;  for  it  shall  be 
intended  that  this  rent  was  reserved  as  well  for  the  tithes,  as  £»* 
the  lands.     It  will  be  a  hard  matter  to  make  this  a  good  prescript 
tion  as  it  is  laid.     It  b  not  good,  as  it  seems  to  me^  because  the 
prescription  is  in  tenants  for  years  and  at  will,  viz.  that  by  himself 
and  his  formers  he  has  holden  the  lands  discharged,  which  cannot 
b^  good,  as  in  Chccworth^s  case  in  9  //•  6.  62.,  where  in  trespass 
the  defendants  pleaded,   that  the  prior  of  St.  John  of  Jerusalem 
was  seised  of  such  a  manor,  and  that  he  and  his  predecessors,  and 
all  their  tenants  at  will  of  the  said  manor  had  had  common  of 
turbary  in  the  place  where^  4^.,  and  that  they  as  such  tenants  at 
will  of  the  said  manor,  4*c.    And  by  the  whole  court.  Clearly 
this  is  not  good,  for  tenants  at  will  cannot  prescribe  in  this  man- 
ner ;  for  they  ought  to  say,    that  the  lord  of  the  manor  of  & 
hath  had  common  for  himself  and  his  tenants  at  will.     And  so  is 
11  JFf.  7.  6.     Then  here  he  lays  the  usage  for  his  tenants  at  will, 
which  is  just  as  if  he  had  prescribed  that  he  and  his  tenants  had 
holden  the  lands  discharged.     But,  if  he  had  prescribed  for  him- 
self and  his  tenants,   the  nature  of  the  thing  would  shew  that 


*  This  case  U  not  correctly  stated  bj  Mr.    not  governed  by  the  reason  here  given* 
WoiUr.     The  judgement  of  the  court  was     VidA  tupra  162. 
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that  could  not  be:  for  he. could  not  have  the  land  discharged  for     1596* 

him  and  his  tenants,  because  tithes  are  not  parcel  of  the  land,  and      j^rUkt 

a  thing  issuing  out  of  the  land,  but  they  are  a  collateral  profit^        ▼. 

to  be  taken  upon  the  land.    This  appears  by  the  case  of  Sherwood     ^^^^ 

and  Whichcombe  in  34  Sf  35  Eliz^  where  a  man  prescribed  to  have 

tithes  as  parcel  of  a  manor :  for  by  Popham^  nothing  can  be  parcel 

of  a  manor  but  what  is  part  of  the  land,  or  issuing  out  of  the  land ; 

and  tithes  are  but  collateral  things  to  be  taken  upon  the  land.     That 

is  the  reason  too  of  30  H.  8.,  that  if  a  parson  make  a  feoffment  of 

his  glebe,  or  purchase  land  within  his  parish,  and  make  a  feoffinent 

of  that  land,  he  shall  nevertheless  have  tithes  from  his  feoffee ;  the 

tithes  are  not  extinguished,  because  they  are  not  things  issuing  out 

of  the  land.     So  in  Hinde  and  Perkins  it  was  agreed,  that  if  a  par-  Supn  isi. 

son  release  to  his  parishioners  all  his  right  in  the  land,  yet  thb 

does  not  extinguish  his  tithes,  for  they  are  not  issuing  out  of  the 

land.     Then  if  they  are  not  issuing  out  of  the  land,  when  he  makes 

a  lease  for  years,  he  is  not  chargeable  by  any  means  with  them ; 

therefore  he  cannot  have  a  discharge  for  himself  and  his  tenants  for 

years  S^c.^  for  his  estate  was  never  charged. 

But  this  prescription  is  not  good  for  another  reason :  for  he 
prescribes  that  Stephen^  and  all  his  predecessors  bishops  of  WiU' 
Chester  for  the  time  being,  seised  of  the  aforesaid  manor,  but  does  [  178  ] 
not  allege  that  any  one  of  them  was  actually  seised.  This  therefore 
cannot  be  good,  for  here  is  no  ground  for  the  prescription.  Br. 
tit.  Prescription^  100.,  shews  the  difference  between  a  custom  and 
a  prescription ;  the  one  goes  with  the  land,  the  other  with  the  per* 
soUy  which  person  ought  to  be  able  to  prescribe,  alitir  nil  valet. 
SOf  where  one  allies  a  custom  in  a  vill,  he  ought  to  say  that  the 
TiO  is  an  ancient  vill,  otherwise  it  is  not  good.  It  was  adjudged  to 
diis  effect  in  Isehanfs  case,  in  6  E.  6.,  where,  in  trespass  for  break- 
ing the  plaintiff^s  park,  called,  ^r.  and  treading  down  his  grass 
with  hogs,  and  cutting  it,  the  defendant  pleaded,  that  Sir  John 
Arundd  was  seised  of  the  said  park,  and  granted  to  him  the  office 
of  of  the  said  park  from  time  imme- 

morial, had  used  to  have  common  of  pasture  for  all  their  cattle  in 
the  said  park,  and  when  the  grass  was  grown,  to  cut  it  and  make 
it  into  hay,  and  so  justified  the  trespass ;  it  was  holden,  that  this 
plea  was  not  good,  for  that  this  could  not  be  an  ancient  park ; 
ahd  forther  it  is  not  allied  before  the  prescription  that  he  was 
seised,  and  so  he  does  not  enable  himself  to  prescribe.  In  35  and 
S6  Elix.  there  was  one  Clark^s  case  at  St.  Albans.  He  was  sued 
for  the  tithes  of  16  acres  of  wood,  and  surmised  in  a  prohibition 
that  these  16  acres  were  parcel  of  such  a  park,  and  that  he  and  all 
those  whose  estate  he  had,  had  used  to  pay  4fd.  for  every  acre  of 
wood ;  but  be  did  not  allege}  that  he  was  seised  of  the  park,  and 
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1 596.     for  that  reason  the  prescription  was  held  not  to  be  good.     So  here^ 
when  he  says  that  Stephen  and  all  his  predecessors  seised  of  the  said 


V         manor  have  been  discharged,  and  does  not  state  that  Stephen  was 
Wri^     seised,  this  is  not  good.    For  every  prescription  ought  to  be  certain* 
Indeed  it  may  be  certain,  though  the  expression  should  be  other- 
wise than  that  he  was  seised.     As  if  the  words  were  part  in  the 
ablative  case  absolute,  as  in  Adams  and  case,  where  an 

gectment  was  brought  for  entering  into  a  house  and  100  acres  of 
land,  and  it  was  stated  that  the  prior  of  M.  was  seised  of  the  land 
and  demised  it  to  Roger  Jftkocks  for  years ;  the  reversion  being  in 
the  prior,  he  leased  it  to  the  plaintiff  by  the  name  of  his  brother  of 
B.  with  all  lands  thereto  belonging,  then  in  the  tenure  of  Seger 
JVilcocksy  for  60  years  after  the  determination  of  the  said  term  to 
Wikocks :  exception  was  taken,  that  there  was  no  averment  that 
the  land  was  in  the  tenure  of  Wilcocks;  but  the  court  overruled 
the  objection,  and  said,  that  those  words  being  part  absolute  in  the 
[  179  ]  case,  were  a  sufficient  averment.  But  here  it  is  not  so,  but 
amounts  to  no  more,  than  that  all  his  predecessors  were  seised ; 
which  would  ndt  be  sufficient 

This  prescription  does  not  extend  to  discharge  the  plaintLQT  of 
the  tithe  of  lamb  and  wool ;  for  it  is,  tliat  they  hold  the  lands  di»- 
,  charged  of  all  tithes,  which  must  be  understood  to  be  the  tithes  of 

those  thhigs  which  come  immediately  from  the  land,  as  hay,  grain^ 
and  fruit,  and  not  of  the  cattle  upon  the  land,  with  the  wool  of  those 
animab.  For  prescriptions  shall  be  taken  strictly.  In  5E.  4.  12. 
if  a  man  prescribe  for  himself  and  his  tenants  at  will,  that  will  not 
serve  for  copyholders,  and  yet  they  are  but  tenants  at  will.  In  9  EL 
it  was  holden  in  a  case  between  Rush  and  Berrington^  where  a  man 
prescribed  to  have  common  of  estovers,  as  belonging  to  a  houses 
that  this  should  not  extend  to  house-bote  and  plough-bote,  bdt 
only  to  wood  to  bum  in  the  house.  So  here  this  prescription  shall 
not  extend  to  sheep,  S^* 

Coke^  the  queen's  attorney.  —  There  are  two  points ;  the  first, 
whether  the  prescription  be  good :  and  the  other,  whether  the  tra- 
verse be  good.  I  argue  that  the  prescription  is  good ;  and  we  are 
to  inquire  who  was  capable  of  tithes  in  pernancy  at  common  law, 
and  .who  was  capable  of  a  discharge  from  them,  and  m  what 
manner  they  could  be  had  in  pernancy,  and  how  there  could  be  a 
discharge  of  them  at  common  law  or  afterwards  by  any  means.  As 
to  the  first,  I  hold  that  no  persons  but  spiritual  persons  were  capa- 
ble of  tithes  in  pernancy,  for  none  but  spiritual  persons  could  take 
tithes.  *     For  the  men  of  the  church  were  like  the  apostles,  who 


*  Hie  manuscript  is  here  imperfect,  and  two     one  sentence.    The  council  of  LaUran  is  stated 
or  three  passagca  seem  to  be  huddled  together  In     to  have  been  under    the   emperor  Diociaian* 
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had  no  certain  livelihood^  but  depended  upon  the  devotion  of  the      1596. 
people  to  give  what  they  pleased  and  to  whom  they  pleased.     As    '  wriMki^ 
Pom.  says  in  7  E.  S.  5.,  before  a  constitution  then  lately  made  by        v. 
the  popC)  a  patron  might  give  to  any  parson  of  any  parish  he      ^^'^^ 
pleased.    But  men  were  more  careful  to  give  their  tithes  at  that 
time  than  they  are  now,  and  the  church  had  its  •     You 

may  see  in  the  time  of  kViUiam  the  Conqueror  the  care  tliat  was 
taken  touching  these  things,  de  omni  annona  sua  decima  garba  insi-r^ 
mid  de  omnibus  rebus  quas  dederit  Deus  hue  decinue  reddendo  sunt. 
And  I  have  heard  Dr.  Andrews  siay^  that  this  was  their  tenure  of  [  180  ] 
God ;  and  11  Ass.  29.,  no  man  can  sue  for  tithes  but  only  a  spiritual 
person ;  and  by  22  Ass.  157.  the  parson  of  each  parish  shall  have  the 
tithes ;  and  if  they  are  not  within  any  parish,  then  the  king  shall 
have  them ;  for  he  is  capable  of  tithes  in  pernancy,  because  he  if 
persona  mixta.  And  in  44  E.  3. 5.  in  an  assize  for  tithes  before 
LodlaaOf  he  said,  that  in  former  times  every  man  might  grant  his 
tithes  to  what  church  he  would ;  so  that  it  must  be  always  a  spiri- 
tual person  who  had  them  by  way  of  pernancy.  And  to  the  same 
purpose  is  10  H.  7*  1 S.  It  was  taken  to  be  a  damnable  thing,  that 
a  layman  should  have  tithes.  But  there  is  a  difference  between  a 
common  person  and  the  servant  of  a  parson.  By  S3  H.  6.  the 
lessee  of  a  parson  shall  have  tithes ;  and  he  shall  sue  for  them  in 
the  temporal  court.  Indeed  35  H.  6.  and  40  E.  3.  28.,  in  suits 
between  the  vicar  and  the  parson,  the  spiritual  court  shall  have 
jurisdiction ;  but  45  E.  3. 1 7.,  if  the  right  to  tithes  come  in  question 
b^ween  the  fiurmer  of  a  parson  and  a  layman,,  the  trial  shall  be  at 
common  law  and  not  in  the  spiritual  courL  It  appears  therefore 
that  the  &rmer  of  a  parson  might  have  had  tithes  in  pernancy ;  and 
now  the  statute  of  31  and  32//.  8.  gives  laymen  a  remedy  for 
them  in  the  spiritual  court  For  before  this  statute,  a  layman  could 
not  have  tithes  in  pernancy,  because  he  had  no  remedy  for  them : 
but  any  layman  was  capable  of  being  discharged  of  tithes,  because 
there  he  was  not  put  to  any  action  for  them.  In  8  E.  4.  13.  a 
layman  prescribed  to  be  discharged  of  tithes,  under  a  composition 
with  a  predecessor  of  the  parson  and  the  ordinary,  who  granted 
that  he  and  his  assigns  should  be  dbcharged ;  and  the  discharge 
was;  holden  good  for  him  and  his  assigns.  So  F.  N.  B.  41  6. 
And  in  the  Register  38.  b.  there  is  an  instance  of  such  a  oomposi- 
don  with  the  assent  of  the  bishop  as  patron  and  ordinary.  It  fol- 
lows therefore  that  a  lay  person  might  be  discharged  of  tithes  at 
coDunon  law,  though  he  was  not  capable  of  them  in  pemancy^ 
having  no  remedy  to  recover  them ;  and  it  is  all  one  notto  have  the 


The  mnusion  might  have  been  supplied,  if  the     ance ;  for  my  lord  Coke,  in  his  report,  bai  put 
ptMUget  had  seemtd  to  be  of  saffidenf  iipport*     them  in  tfas  mouth  of  the  court. 


rnifM. 


'^^^^ 


180  CASES. 

^M9y  things  and  t6  have  no  means  of  getting  at  it.  But  now  the  statute 
jfr^  ^  ^^  ^*  ^«  ^'  ?•  gives  a  layman  a  remedy  to  recover  the  titbet 
J^  which  he  is  capable  of  taking.  If  then  he  is  capable  of  taking 
them  in  pernancy,  let  us  see  how  this  right  to  them  in  pemanqr 
arises.  This  must  be  either  by  composition,  or  by  grant,  or  by 
prescription  ;  and  so  of  discharges  of  the  payment  of  tithes.  BiUt 
we  must  give  a  remedy  in  this  court  to  the  party  who  has  such  dis- 
charge; for  if  he  has  no  remedy  here»  he  will  be  without  remedy. 

C  l^O  For  in  this  point  we  act  quite  contrary  to  the  civilians :  they  will 
not  allow  any  discharge  of  tithes,  because,  they  say,  that  tithes  are 
-  due  to  the  church  jure  divinoj  and  therefore  the  person  being  ky, 
and  tithes  spiritual,  they  will  not  admit  any  plea  in  discharge  of 
them.  A  layman  of  himself  cannot  originally  be  dischaiged  of 
the  payment  of  tithes  by  prescription,  but  the  prescription  must 
first  settle  in  a  person  who  can  prescribe  in  discharge  of  them ;  fiir 
if  it  do  not  first  settle  in  such  a  person,  no  benefit  can  arise  finom 
it  to  any  one.  But,  tf  the  prescription  of  discharge  be  once  settled 
in  any  one  who  is  capable  of  prescribing,  if  he  transfers  it  to  ano- 
ther, that  other  shall  take  advantage  of  it.  And  for  this  I  rely 
upon  the  words  of  the  statute  of  32  H.  8.  c.  7.,  that  *^  no  penm 
^  ^persons  shaU  be  sued  or  otherwise  compelled  to  yields  givej  orpmf 
**  any  manner  of  tithes  for  any  manors^  lands,  tenements,  or  heredita^ 
**  meniSf  which  by  the  laws  and  statutes  of  this  realm  are  dischar^d 
*^  ornot  chargeable  with  any  such  tithes.**  So  that  it  appears  by 
the  very  words  of  the  statute,  that  the  law  allows  a  discharge 
of  tithes,  and  for  that  reason  the  statute  provides  a  remedy. 
And  as  the  civilians  will  not  allow  this,  it  is  reasonable  that  we 
should  give  a  remedy  here.  As  to  the  other  mode  of  discharge- by 
grant  or  composition,  I  rely  upon  F.  N.  B.  and  the  Begisterg  finr 
where  it  was  granted  to  A.  with  the  consent  of  the  patron  and  or- 
dinary, that  he  should  be  discharged :  there,  if  he  assigned  to  B. 
B.  should  enjoy  this  discharge.  If  then  a  discliarge  be  settled  in 
a  man  by  grant  or  composition,  and  his  assignee  shall  take  advan- 
tage of  it,  so  it  shall  be  here  with  the  lessee  of  the  bishop.  For 
in  this  case  the  bishop  has  made  a  lease  for  years,  and  the  pre- 
scription first  settled  in  the  bishop,  who  is  capable  of  preserilnng 
to  be  discharged :  and  thb  discharge  runs  with  the  land;  and  the 
veiy  words  of  the  stat  of  2  E.6.  cAQ.§  4f.  provide,  <<  that  no  person 
'^  shall  be  sued  or  otherwise  compelled  to  yield,  give,  or  pay  any 
*^  manner  of  tithes  for  any  manors,  lands,  tenements,  or  heredita- 
^<  ments,  which  by  the  laws  and  statutes  of  this  realm,  or  by  any 
*^  privilege,  or  prescription,  are  not  chargeable  with  the  payment  of 
*^  any  such  tithes,  or  that  be  discharged  by  any  composition  real." 
The  statute  therefore  allows  a  discharge  of  tithes  in  the  land,  and 
the  discharge  to  follow  the  land,  if  the  discharge  has  had  a  lefffX 
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oommencement    Here  the  discharge  had  sudi  commenoemetit ;  it     1896. 
first  setded  in  the  bishop,  and  so  runs  to  his  lessee.    And  there      f^^iMkt 
are  several  manners  of  disdiarge,  as  appears  in  10  EUz.  Dy.  277.  b^        ▼. 
where  it  is  said  that  the  Tempkrs,  Hospitallers,  and  Cistercians,      "^'4*'- 
had  a  privilege  from  Bomey  quod  nan  tenentur  solvere  decimas  jrc^    L  ^^^  J 
iunvm  morum  qua  prqpriis  numibus  out  sumptibus  excoltmt^  bat  that 
their  fiurmers  should  pay  tithes.     In  Knight  and  Spencer^s  case^ 
onitj  of  possession  was  held  a  sufficient  discharge  from  the  pay- 
ment of  tithes,  and  that  this  might  serve  for  their  &rmers ;  as  ap- 
pears by  the  case  of  the  templars,  who  were  discharged  of  the 
tithes  of  those  lands,  quas  prqpriis  manibus  out  sumptibus  excobml ; 
and  no  doubt  but  that  if  it  had  been  general  for  them  and  their 
frnncra,  it  had  been  good.     And  here  we  are  just  in  the  case  of 
sudi  a  prescription.  For  this  I  refer  to  a  case  in  18  Eliz.  Dy.  849.  b. 
It  is  the  case  of  the  parsonage  of  Peykirke  and  Elmetan  juxkL  Supn  1S6. 
JfeUrborough ;  where  the  dean  of  Peteriorough  prescribed  that  no 
tttbea  were  ever  paid  in  the  manor  in  question  by  the  formers  by 
kase  or  at  will,  except  wool  and  lamb ;  and  the  parson  libelled 
against  one  of  the  farmers  for  tithe  of  hay  and  grain,  a  prohibi- 
tioD  was  granted.     And  this  in  effect  is  our  case ;  for  the  lessee 
was  discharged  by  the  prescription  in  the  parson  for  himself  and 
Us  formers.    It  was  agreed  in  the  28  Mix.  in  the  case  of  the  bishop 
of  Winchester  and  the  parson  ofBuckden^  that  the  bishop  might  pre- 
acribe  to  be  dischai^ed  of  tithes ;  for  he  who  may  have  tithes  paid 
to  him,  may  prescribe  to  be  discharged  of  them.     But  there  in-       , 
deed  there  was  no  lessee.     But  in  34  and  85  Knightletfs  case  {a\ 
eonunonly  called  the  Case  de  Batione,  it  was  agreed,  that  if  a  par- 
aoQ  has  been  parscm  imparsonee  time  out  of  memory,  so  that  no 
one  can  tell,  he  by  thb  prescription  may  be  discharged ;  but,'  if  he 
makes  a  leasee  his  lessee  shall  pay  tithes :  but,  if  he  prescribes  that 
he  and  his  lessees  may  retain,  then  he  and  his  lessees  shall  be  dis- 
charged by  wky  of  retainer.     There  was  a  case  between 
and  GreoeUj  which  was  like  the  present  case,  and  the  defendant 
pleaded  the  same  plea ;  and  in  that  case  by  order  of  the  court  issue 
was  taken,  whether  the  lessee  had  paid  tithes  or  not;  for  if  he  had  not 
paid  tbem  before,  he  should  be  discharged ;  and  there  the  freehold 
was  out  of  the  spiritual  person  who  prescribed.     But  here  the  free- 
hold is  remaining  in  the  bishop,  and  therefore  hb  lessee  shall  be 
privileged  from  the  payment  of  tithes.    And  so  upon  that  point  I 
pray  a  prohibition. 

.  As  to  the  point  of  the  traverse  it  seems  to  me,  that  the  reftuaTis 
not  material,  and  therefore  not  traversable.  And  as  this  seems  to 
be  plain,  I  will  be  short  upon  it  It  has  been  often  ruled.  There 
is  the  CBs^  oi  Eaim a$id Morris^ M. S\  i^S%Elix^  where^  upon  a 


(a)  1  Leon.  S31.    XnigMey  and  Qpfactr't 
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1 896*     suit  for  tithes  in  the  spiritual  oomt,  the  defendant  sued  a  prcdiibitioOy 
jp^.^^     and  surmised,  that  the  parson  who  bad  libelled  against  him  in  ibt^ 
V.         spiritual  court  for  the  tithes  had  not  read  the  articles  acoordii^  to 
'^*     the  Stat*  of  IS  Eliz^  and  so  was  not  parson  to  demand  the  tithes,  and 
that  he  ofiered  this  plea  to  the  spiritual  court ;  and  they  refused  it ; 
the  defendant  in  prohibition  said,  that  they  accepted  the  plea  in 
the  spiritual  court  absque  hoc  that  they  refosed  to  allow  the  plea; 
and  upon  that  they  joined  in  demurrer ;  and  it  was  ruled,  that  the 
prohibition  should  stand.    And  there  one  reason  for  not  granting  a 
consultation  was,  that  no  place  of  the  refusal  was  shewn,  and  there* 
fore  they  could  not  try  it.     But  the  whole  court  upon  the  other 
point  said,  that  notwithstanding  this  consultation  was  granted,  be- 
cause the  refusal  was  traversable  in  this  case,  yet  they  agreed,  that 
if  he  had  prescribed  in  modo  decimandiy  or  to  be  discharged  of  tithes, 
the  refusal  would  then  not  have  been  traversable,  because  the  q»« 
ritual  court  will  not  allow  any  pleas  in  discharge  in  such  cases ;  liNr 
they  say  there  it  is  jus  ihdelibile  et  non  jus  dixnnum  ;  but  they  will 
allow  discharges  which  the  statutes  make.     And  so  Coke  concluded 
with  declaring  that  the  refusal  is  not  traversable. 

Oawdt.     You  have  cited  the  case  of  Peykirk  and  Elmekm  to 
shew  that  the  lessee  shall  be  discharged :  it  is  a  good  case,  and  it 
proves  direcdy  that  the  lessee  of  a  parson  may  be  discharged  of 
tithes  by  prescription  in  the  parson.     Then  as  to  the  traverse,  I 
hold  that  the  refusal  is  not  traversable,  because  it  is  but  matter  of 
surmise,  and  not  the  substance  of  the  action.     And  for  this  I  refer 
fa)  ^PloM"-    to  the  case  of  JVtfnbisk  and  WiUoughby  in  the  Commentaries^  76«  {a\ 
*  '*^'  where  upon  a  surmise  the  plaintiff  had  the  writ  directed  to  the  coro* 
ners ;  and  the  whole  court  agreed  that  he  might  in  an  assise,  because 
the  assise  is  the  speediest  remedy  that  can  be,  the  jury  coming  at  the 
first  day,  and  therefore  is  .to  be  favoured.    But  the  reason  why  I 
cite  this  case  is,  that  the  party  is  not  at  any  mischief  for  the  other 
party  has  no  remedy  for  this,    it  being   but  matter  of  surmise, 
and  not  of  substance,  and  therefore  not  traversable.     So  here^ 
though  the  all^ation  of  refusal  were  true,   we  could  not  grant 
a  prohibition  upon  it ;   but  we  grant  the  prohibition  upon  the 
body  of  the  matter,    whether   the   discharge  be  good,  and  the 
surmise  is  but  matter  of  form,  and  so  not  traversable,  any  more 
than  in  a  writ  of  cosinage  the  conveyance  of  the  pedigree  is  tra- 
versable, because  not  matter  of  substance.     For  in  all  actions  the 
substance  of  the  action  is  traversable,  and  not  that  which  is  but 
mere  form  and  matter  of  course.     As  in  an  action  of  trover  and 
conversion, .  the  conversion  is  not  traversable,  for  that  is  not  the 
(h)  Qjo.      pause  of  action  (i),  but  the  defendant  ought  to  plead  not  guilty.  So 
C  184  ]    here,  the  refusal  is  not  the  substance  of  his  complaint,  but  the  dis- 
-  charge  is  the  substance  and  ground  of  the  prohibition ;  and, because 
the  spiritual  cpurts  will  not  allow  of  any  discharge,  we  are  there* 
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fore  used  to  grant  a  prohibition.  *  I  kolci  therefore  tlie  discharge  to  1596* 
be  good,  and  that  tbelessee  may.  wdl:  take  advantage  of  the- pre-  ,y^^^ 
sciiption.  V; 

Femner  agreed  with  GAWOVyi  that. the  prohibition  lay  in  this  *  ^"^'"^ 
case»  and  that  the  reiiisal  is  not  the  cause  of  the  prohibition;  for 
even  if  the  spiritual  court  were  to  aoceptthe  pLea^  we  shonid  grant 
a  prohibition,  if  the  matter  did  not  lie  within  their  conusance,,  or 
ifitfae  par^  could  not  have  right  dcme.to  hin|  there.  And  so  if  a 
party  can  shew  sufficient  matter  for  a  prohibition,  we  are  not  to 
wait  their  leisure  to  see  whether  .they  will  receive  liis  plea  or  not. 
lathis  opinion  PoPHAM. concurred  (/and  they  all  agi^eed,  that  the 
prescription  was  good  for  the  lessee  for  years,  and  *  that  he  might 
well.ienough  take  the  benefit  of  the  discharge* 

At  another  day  the  case  was.  moved  again  by  *  Tatifieldj  who 
argued  for  a  consultation,  and.said  that'Mr.  Attorney  had  -always 
stated  the  case  to  be,  that  the  bUhop  and  all  his  predecessors  bad 
bolden  the  land  discharged  of  tithes,  but  that  the  pleadings  were 
not  so ;  for  it  appears  by  them  that  the  bishop  had  the  rectory  as 
well  as  ,the  land,  and  that  he  tmd  all  his>predecessor&  by .  themselves,, 
their  farmers  and  tenants  at  will,  had  holden  the  land  discharged., 
anct privileged  from  the  payment  of  tithes;  and  that  would' moke  a 
great  difference,  as  it  seemed  to  him :  for  he  agreed  that  where  the' 
land  is  discharged  of  tithes  by  composition  real,  the  lessees  and- 
fiumers  shall  hold  it  discharged;  but  where  the. discbarge  is  only, 
from. the  payment  of  tithes  by  unity  of  possession  in ;  the  hands  of. 
one  who  is  capable  of  prescribing  in  nott  decimandOf  vrhen  the  land* 
goes  out  of.  those  hands  it  shall  pay  tithes,  and  the  privilege  will 
not  change  with  the  land,  for  that  would  be  to  make  a  prescription 
tn  mm.deduumdo  in  a  layman,  ^which  cannot  be.    And  he  put  a* 
case  which  was  in  the  exchequer  chamber  by  Englisli  bill  in  the 
S\U  of  Eliz.    The  queen  had  lands  in  her  hands :  it  was  bolden 
by  all^  that  she  should  pot  pay  tithes.  .vThe: queen. mad^  a  lease  for. 
years:  it  was  much  questioned,. whether  the  .lessee  shoukl  payr 
titbes ;  and  a  case  was  drawn,  and  the  dpinion  of  the  justices  was: 
ddirered ;  and  at  length,  after  great  advice,  it  was  resolved,  that, 
the  lessee  should  pay  tithes,  and  so  it  was  .decreed.     And  he  said, 
that  he  could  not  see  any  difierence  between  the  cases;  for  the 
bishop: hatriQg  privilege  M.non  dedmando  only^  by  reason  of  his- 
person^,  could. not  transfer  that  privilege  to  another. ;  PqI»ham  said    [  185  ] 
toFfNNER,  that  the  case  certainly  was  so ;  but  they  all  said  that, 
there  ^as  a  greatrdifference  between  the  cases,  •  for  that  the.  queen 
isonly-privil^^by  reason^of  her  person.  •  / 

PopHkM...v  It.wasfbnhetly: lawful  for  a  man  to  pay  his  tithes  to 
whonr.hepleasedy. provided) he i were  a. spiriUuil? person:  for  the  - 

Vol.  I.  N 
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wmm  itMOD  •  qafritaal  ptnam  tmy  ndbfta  hb  tttbof  and  not  pqr 
thtm  at  all^  and  tik&m  the  paraoii  has  no  ailtvett  in  thani*. 

Tanfield.  It  appears  in  our  case,  that  the  bishop  has  Am 
raeioiy  and  the  buidi  and  dus  ia  manifestly  the  groond  of  the  dia- 

Oawbt.    Do  yon  say  batxovs  ivnE  he  was  discharged? 

TAmnxLD.  No. -^  WheraiqMm  die  court  agreed,  that  die  piON 
hibitioQ  should  standi  and  that  no  consultation  should  be  avarded 
vpon  both  points* 

iHefeJbUam  Lord  CdkA  lUpori.^ 
tUp.  In  dds  case  three  points  were  moved »  1*  Whedior  the  said 
prescription  for  discbarge  of  tithes  was  good  or  not.  S.  Whediar 
the  plaintiff  being  a  layman,  should  take  bolefit  thatoti  9.  Who* 
ther  the  said  traverse  was  good  or  no.  And  as  to  the  first 
point,  three  things  were  considered:  1.  Who  were  by  the  com* 
IMMI  law  capable  of  tithes  in  peman^,  and  who  not.  8.  Who 
was  capable  of  a  disohaige  of  tithes  at  the  ooauncm  law,  and  who 
not.  9.  How  be  who  was  capable  of  a  disdiarge^  might  be 
disohaiged  of  tithes,  mL  eiditv  by  piesor^tion,  or  by  compo*- 
sitioii,  4^ 

As  to  the  first  it  was  reserved,  that  none  by  the  oomnon  kw 
had  capacity  to  take  tithes,  but  only  spiritual  persons,  or  a  mixt 
peracm,  and  regularly  no  mere  layman  was  at  the  common  law 
c^Mble  of  them,  unless  in  special  cases;  for  no  layman  but 
in  qpecial  cases  could  sue  for  them  at  the  common  law  in  the 
spiritual  court,  jci/.  for  the  subtraction  of  them.  See  the  hooka 
in  r  JB.  S.  5.  11  Asg.^.  44  JB.  8.  5.  b.  lO  if.  7.  la.  a.  and  7  B.  6. 
Dj^  84.  and  the  books  in  49  JB.  9. 34.  a.  and  44  JB.  3«  9B.  a.k 
that  a  fiirmer  of  a  parson  may  sue  for  tithes;  but  it  appears  that 
such  farmer  was  a  spiritual  man,  as  vicar,  4^.  And  so  it  was  said 
by  some  are  all  the  other  books  in  81  H.  6..  11.  a.  85  H.  6.  SIk 
tub.  £  E.  4.  15.  a. i.  6  E.  8. 4.  e.  b.  IS  H.  7.  S4.  b.  (in  whidi  in 
truth  there  are  but  opinions)  to  be  intended:  and  if  the  commoii 
law  had  generally  enabled  a  layman  to  be  capaUe  of  tfthes,  the 
common  law  would  have  given  him  remedy  for  the  recovery  of 
them ;  but  regularly  a  layman  had  no  remedy  for  the  subatraotioa 
[  186  ]  of  tithes,  till  the  statute  of  82/f.8.  c.  7.  But  aee  dfl^ist.  75. 
that  the  king  was  capaUaef  tithes  at  the  common  law,  for  he  waa 
penanm  miatoj  and  his  paiuitoe  ako  by  his  prerogative,  as  it  there 
appears. 

As  to  the  seeond.point  it  was  resohed,  that  a  mere  layman  who 
was  not  capable  of  tithes  in  pernancy,  waa  notwithstanduig  capaUo 
of  a  dischaige  of  tidiea  at  the  irenMnon  law  in  hia  own  land,  as 
well  as  a  spiritual  man;,  for  by  the  conmnm  hw,  the  parson^  poi* 
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troo,  and  ordinarj  migbl  hsve  dischiiif[ed  a  parishioner  of  tithes  1596. 
m  hit  laad^  ^.  or  the  parishioner  aiigfat  have'giv^i  part  of  his  jfrryHu 
land  to  the  parson  for  a  discharge  of  tithes  in  the  residue.  And  ▼. 
Sx  proof  thereof  see  the  book  io  8  JS.  4.  14.  a.  &  wd  Roister  38.  ^^^^^ 
idiere  it  appeals  that  a  htyman  might  be  discharged  of  tithes  at 
the  common  htw;  but  a  kymaa  might  be  discharged  of  tithes  at 
the-  common  law  by  grant,  or  conqposition,  as  it  appears  in  the 
said  boohs^  bat  not  by  prescripdon  to  be  discharged  of  tithes;  for 
it  is  commonly  said  ia  our  books^  that  he  may  prescribe  in  modo 
iecimandiy  but  not  in  rum  dmmandOf  and  the  reason  thereof  is, 
beoanee  he  is  not,  but  in  ^leciid  eases,  capable  <^  tithes  at  the  com- 
mon law,  and  therefore  without  Bpedal  matter  shewed,  it  ^all  not 
be  intended  that  he  hath  any  lawful  discharge.  And  for  tliis 
reason,  in  favour  of  holy  church,  although  it  might  have  a  lawful 
b^[inning^  the  law  will  not  suffer  such  prescription  in  this  case^ 
to  put  it  to  the  trial  of  lajrmen,  who  will  rather  strain  their  con- 
iciences  for  their  private  benefit,  than  jrield  to  the  church  the 
duties  which  belong  to  it  And  the  law  had  great  policy  therein, 
fcr  the  decay  of  the  revenues  of  men  of  holy  church,  in  tlie  end» 
will  be  the  overthrow  g(  die  service  of  God  and  of  his  religion. 
And  theref(Mre  it  Is  recorded  in  history,  that  there  were  (amongst 
ethers)  two  grievous  persecutions,  one  under  Dioclesian^  the  other 
mdep  Mian  simamed  jtpostata;  for  it  is  recorded,  that  one  of 
them  intending  to  root  out  all  die  professors  and  preachers  of  the 
word  of  God,  oecidit  omnes  predjfterosj  but  notwithstanding  that, 
religion  flourished,  for  sanguis  marfyrum  est  semen  ecclesice  s  and 
y^  the  same  was  a  fearful  and  grievous  persecution :  but  the  perr 
secution  under  the  other  was  more  grievous  and  dangerous,  be- 
esiise  (as  the  history  saith)  ipse  oecidit  presbyteriumj  for  he  robbed 
the  church,  and  spcaled  spiritual  persons  of  their  revenues,  and 
took  all  from  them  whereon  they  might  live;  and  thereupon  in 
short  time  did  fdlow  great  ignorance  of  the  true  religion  and  ser- 
vice, of  God,  and  thereby  great  decay  of  the  christian  profession ; 
fer  none  wilt  siippiy  themselves,  or  their  sons,  or  any  other  whom  [  187  3 
he  hath  in  charge,  to  the  study  of  divinity,  when  they  shall  have^ 
after  long  and  painful  study^  nothing  to  live  upon.  And  it  was 
said,  that  if  a  prescription  in  nan  decimando  should  be  suffered,  the 
church  would  rather  lose  than  gain  in  these  days.  And,  for  this 
reason  such  prescription  was  not  allowable.  But  a  spiritual  per- 
son who  was  capable  of  tithes  at  the  common  law  in  pernancy, 
may  }>resoribe  to  be  discharged  of  tithes  generally;  for  as  he  may 
prescribe  to  have  a  portion  of  tithes  in  the  land  of  another,  so  he 
SMiy  prescribe  to  discharge  his  own  lands  of  tithes ;  for  it  is  com- 
monly said  in  our  books,  that  before  the  council  of  Latcran^  every 
man  might  have  given  his  tithes  to  any  ecclesiasitical  i^cr^ou  k^ 
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1596.     would,  and  that  appears  by  the  books  aforesaid.    And  note,  it  is 
j^  .  ^      recited  by  the  statute  of  2  £.6.  cap.  IS.  that  land. may  be.di»- 
▼•         charged  of  tithes  by  prescription,  but  that  cannot  be  in  case  of  a 
WtigM.     layman,  ergo,  it  ought  to  be  in  case  of  a  spiritual  man.   .  Vide 
10  Eliz.  Dyer  277.     The  orders  of  the  Cistercians^  TemplarSj  4md 
Hospittdariij  were  discharged  of  tithes  sub  modo,  sail,  quamdiu  pro* 
priis  manibus  excoUmtur,  4r.  and  18  Hiz*  Dyer  340.  ;  And  as  to 
the  second  point,  the  same  dependeth  upon  the  first,  for  if  the 
lands  of  the  bishop  were  discharged  in  his  hands  absolutely  by 
prescription,  then  the  demising  thereof  to  a  layman,  cannot  make 
the  same  chargeable  which  were  discharged  before;  and  in  that  it 
may  be  more  beneficial  to  the  bishop,  for  in  respect  of  that  he 
might  reserve  the  greater  rent,  S^c.     And  as  to  the  third  point,  it 
was  resoWed,  that  the  traverse  was  insufficient,  for  as  it  is  said  in 
8  E.  4.  l^.  a.  the  spiritual  court  will  not  allow  any  plea  in  db- 
charge  of  tithes,  and  therefore  the  refusal  in  such  case  is  not  ma- 
teria), for  the  party  may  have  a  prohibition  before  any  such  plea 
pleaded  by  him  in  discharge  of  tithes,  and  therefore  in  such,  cases 
the  allegation  of  the  refiisal  of  the  ecclesiastical  judge,  are  rather 
words  of  course  than  of  effect  and  substance.     But  in  some  cases 
the  refusal  is  traversable,  as  it  was  adjudged  M.  SO  and  SI  Eliz.  in 
Supra  173.    this  court,  between  Morris  and  Eaton,  where  the  case  was,  that 
Morris  was  sued  by  Eaton  in  the  spiritual  court  for  tithes ;  Morris 
alleged  there,  that  Eaton  had  not  read  the  articles  according  to 
the  statute,  and  that  the  ecclesiastical  judge  refused  to  allow  the 
same;  and  this  refusal  was  traversable  by  the  judgement  of  the 
court,  for  otherwise,  upon  such  surmise,  ail  matters  might  be  pro- 
hibited in  the  spiritual  court,  although  the  spiritual  judge  do.  all 
that  belongeth   to  law  and  justice.     And  in  the  same  case,  the 
party  grieved  may. have  remedy  by  his  appeal;  but  in  the  other 
case  of  discharge  of  tithes,  or  de  mode  decimandi,  the  judges  of  our 
C  188  ]    Ia^  ^^11  know,  that  the  ecclesiastical  judges  will  not  allow  .such 
allegation,  and  so  is  the  difference.     Note,  reader,  a  man  may  pre- 
scribe, that  he  and  all  those  whose  estate  he  hath  in  the.  manor  of 
Dale  in  Dale  a  tempore  cujus,  Sfc»  have  paid  to  the- parson  of  Dale 
for  the  time  being,  a  certain  pension  yearly,  for  maintenance  of 
divine  service  there,    in  contentation  of  all  tithed  renewing  or. 
arising  within  the  same  manor:  and  fiirther  prescribe,  that  he,  and 
all  those  whose  estate  he  hath  in  the  said  manor,  time  out  of  mind^ 
have  used  in  respect  of  the  said  pension  so  paid  the  parson,,  to 
have  all  the  tithes  accruing  and  arising  within  the  said  manor,  or. 
any  part  thereof,  sciL  of  air  lands  holden  of  the  said  manor,  or. 
parcel  thereof :  and  such  prescription  was  adjudged  good  in  the^ 
Infim  199.    king's  bench,  M.  S9  and  40  Eliz.  Rot*  199.  in  an  action  upoa  thc^ 
case  between  Pigot  and  Hern,  in  which  case  two  points .  w^rei 
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resolved  for  good  law.     1.  That  in  such  special  case,  a  lay  person,      1596. 
x>wner  of  the  said  manor,  shall  sue  for  the  tithes  upon  the  special    *~^iZ[7~ 
matter  aforesaid  in  the  spiritual  court,  for  it  shall  be  intended  at         p. 
the  beginning  the  lord  was  seised  of  the  whole  manor  before  the     '^^^^ 
tenancies  were  derived  thereout,  and  then  by  composition  or  other 
lawful  means,  the  lord  should  have  all  the  tithes  within  the  manor 
for  the  said  pension  paid  to  the  parson ;  and  the  ]aw  intendeth, 
that  at  the  beginning  it  was  for  the  maintenance  of  divine  service, 
and  pro  bono  ecclesicp,  the  reason  of  which  intendment  is  the  con- 
tinual usage,  a  tempore  cujusy  Sfc.     It  was  resolved,  that  upon  this 
special  matter  allc^^ed,  a  man  may  have  tithes  as  qipurtenant  to  a 
manor;  for  he  prescribeth  by  a  que  estate  in  the  manor,  and  there- 
fore cannot  have  them  in  gross.     But  it  was  adjudged  in  Winch"  Supra  164- 
amJfs  case,  in  this  court,  in  a  prohibition  Hill.  %5  Eliz,  that  a  man 
cannot  prescribe  generally  in  him  and  all  those  whose  estate  he 
bath  in  such  manor,  to  have  any  tithes  appertaining  to  the  same; 
for  without  such  special  matter  shewed,  titlies  which  are  spiritual 
things,  and  due  jure  divinoy  for  the  subtraction  of  which,  remedy 
lieth  only  in  the  spiritural  court,  and  no  remedy  at  the  common 
law,  cannot  be  parcel  or  appurtenant  to  a  manor,  or  any  other 
temporal  inheritance. 

Tr.  38  Eliz.     A.  D.  1596.  ^^^ 

Sfierington  v.  Fleetwood.    [Cro.  Eliz.  475.] 
Prohibition  for  tithes.    Popham  said.  If  land  be  overflown  Land 
with  water,  and  afterwards  gained  by  industry,  tithes  shall  pre-  grubbed^ 
sently  be  paid  thereof,  although  it  had  been  overflown  time  where-  ^^^  ?^7 
of,  4^.  {a)     So,  if  land  be  full  of  thorns  and  bushes,  from  time  gently.^'^ 
whereof,  4'^.,  and  it  be  grubbed  up  and  made  meadow,  or  arable  ^J!!^^' 
iand,  tithes  shall  be  presently  paid  thereof,  notwithstanding  the 
statute  2  Ed^  6.     For  those  lands  of  their  own  nature  were  not 
barren,  but  by  negligence,  or  ill  husbandry  became  so.     And  the 
statute  doth  not  intend  that  tithes  shall  not  be  paid  within  seven 
years  after  the  manurance^  4*^.  but  of  such  land  as  was  merely 
barren,  and  made  good  by  foldage,  or  other  industrious  means.  Tithes  shall 
And  tliis  was  agreed  by  the  other  justices.  (6)     He  also  said.  That  it  ^^  ^  P"^ 
hath  been  here  adjudged,  that  tithes  shall  not  be  paid  for  rakings,  rakings. 
unless  they  be  foul  rakings.     The  prescription  also  was.  That  be  Moore  909. 
used  to  pay  IcL  for  every  milch  cow,  in  satisfaction  for  the  tithe  of  j^y 
milch  kine  and  beasts  agisted,  which  was  moved  not  to  be  a  good  s.  C.  S.  P. 
prescription :  for  tithes  for  one  thing  cannot  be  tithes  for  another. 

•    (a)  See  Anon,  atUef  p.  166,  and  PeUei  yg^JBaun-  HukMns  v.  Maughan,   pott,  1197.     Jones  r,  Ia 

dersoUf  ante  p.  138.  n.     StockweU  y  Terry,  823,  Damd,  post.  1338.     JByron  v  Lamb,    pott,  1594. 

pott,    Gawden  ▼.  GilUrt,  1  Wood,  89.    Atcock  t.  Warmck  v.  CoUins,  2  M.  &  S.  349.  pott,  vol.  9. 

Halyard,  ibid.  279.  J^ord  Sdtca  r.  PoweUt  6  Taunt.  297,  vol.  2.  poti, 

\k)  StockweU  V.  Terry,  1  Ves.  115.  jmt,  823.  Xingmiti  v.  BellingtUy^  3  Vn.  465|  vol.  2.;jojI. 
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1596.  But,  if  he  had  prescribed,  that  lie  had  paid  let.  for  all  cdm^  and 
au..UM^,.  ''^^^^  agisted,  that  peradventure  had  been  good :  and  this  diver- 
Y.  sity  was  so  ruled  in  the  case  of  Dr.  J^ewes  /  and  bi  that  opinioB 
were  the  court  here.  Then  Godfrey  nwved,  that  no  lilbes  l^  the 
No  dthes  ja^  ^^e  payable  for  beasts  agisted,  and  so  is  NaL  Br^  BS*  But«M 
tie  roured  the  court  held,  that  for  betets  agisted  for  hire,  or  for  diy  caftde 
^^oi^  r  ^^^^'^  ^'^  depastnred  to  be  sold,  tithes  bhaH  <be  paid :  but  for  drf 
house.  cattle  reared  for  the  plough,  or  to  bt  expended  in  the  houses  no 
tithes  shall  be  paid.    Sei  adpwmatur.  (a) 


Tr.  38  Eliz.     A.D.  1596.    B.  R. 

Green  v.BaJser'; 

or. 

The  Archbishop  of  Ckmterbur^s  Case.    Z2  06. 46.] 

In  a  prohibition  in  the  Queettt  Benthj  betwe^i  Green  and  Balser, 
the  case  was  as  follows :  there  t^as  a  rdigious  college  in  MaidsUmef 
I  190  3  to  which  the  rectory  of  Maidstone  was  impropriate ;  and  the  coll^ 
had  divers  lands  and  tenements  within  the  said  parish  of  Maid' 
stone^  and  all  was  given  to  the  king  by  die  statute  of  1  £.  6.  After- 
wards the  rectory  was  conveyed  to  the  bishop  of  Canterbmyj  and 
the  lands,  parcel  of  the  possession  of  the  said  college,  vrere  con- 
veyed to  the  lord  Cobham  /  and  now  the  larmer  of  the  lord  Cobliam 
brought  a  prohibition  against  Balser^  farmer  of  the  said  rectory 
under  Whitgiftj  archbishop  of  Canterbury^  and  alleged  the  branch 
of  the  statute  of  31  27.  8.  concerning  discharge  of  tithes,  and  shewed^ 
that  the  master  of  the  said  college  was  seised  of  the  said  lands,  and 
of  tlie  said  rectory,  simul  et  semelj  as  well  at  the  time  of  die 
making  of  the  act  of  31  27.  8.  as  of  the  making  of  the  said  act  of 
I  E,  6.  and  held  them  discharged  of  tithes ;  and  shewed  the  said 
act  of  1  E.  6.  by  which  the  said  college  was  given  to  king  JS.  6. ; 
whereupon  the  defendant  demurred  in  law.  And  in  this  case  divers 
questions  were  moved. 

1.  Whether  the  said  college  came  to  the  king  as  well  by  die 
statute  of  3]  H.  8.  as  by  the  statute  of  1  E.  6.  for  if  this  coU^e 
came  to  the  king  by  the  statute  of  31  H.  8.  then  widiout  quesdon 
the  said  branch  of  the  said  act  concerning  discharge  of  dthes,  ex-* 
tends  to  it ;  and  it  was  objected  by  the  plaindfTs  counsel,  that  the 
words  of  the  said  act  are  general,  sc.  That  all  monasteries,  J^c.  coU 
l(^es,  Sfc,  which  hereafter  shaU  happen  to  be  dissolved,  J^c,  or  by  any 
other  means  come  to  the  kin^s  highness,  Sfc.  shall  be  vested,  deemed, 
and  judged  by  authority  of  this  parliament  in  the  very  actual  and  real 

^— ^      I  ■  —^tffa— 11  II  ■  ■      .III  - 

(a)  On  the  last  point,  see  Roll.  Abr.  p.  647.    poU  p.  1582.    Bun.  ^.contray  WUHammm  v.  Lord 
pi.  10.     Hele  y,  Bragg,  jtost  p.  861,    Ibid,   ilo-     LoutdaUf  5  Fri.  25.  vol.  ii.;K»l. 
binwn  V.   TSinstaU^  n. ;     Underwood  v.   Gibbon, 
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possnskm  ^  the  Uftg^  4t.    Aiid  wkra  this  ooUege  oame  to  the  king     1596. 
bjr  dtd  statute  of  1  ^  6«  it  came  to  th«  king  within  thase  words  of     ^ 
die  ad  (fy  am/  means).    Bat  it  was  answered  by  the  defendant's        ▼. 
conosely  and  resolved  by  the  court,  that  that  ooiild  not  be^  for     "^^^ 

sefwai  reasons.  ^nUUkp 


I*  When  the  statute  speaks  of  dislolutiont  renouncing^  reVuw  ^tvyToM* 
qaishiqft  forfeiture^  Ri^uig  up,  4v»  which  are  inferior  meansi  by 
which  such  re%ious  houaes  came  to  the  king^  then  the  said  hitter 
words  (or  Ijf  any  other  meam)  cannot  be  intended  of  an  act  of  pat» 
liaoMiit;  which  is  the  highest  manner  of  oouTejrance  that  can  be; 
ttid  therefore  the  makers  of  the  act  would  have  put  that  in  the  be« 
ginaingy  and  not  in  the  eml,  after  other  inferior  conveyances,  if 
they  had  intended  to  extend  the  act  tbereunta  But  time  words 
(Ig  a$ijf  eiher  meant)  are  to  be  so  expounded,  jerff*  by  any  other  sudi 
iaferior  means.  As  it  hath  been  a^iodged,  that  bishqps  are  not  in* 
dnded  withia  the  statute  of  IS  JSt^  i:ap.  1Q«  for  the  statute  begiut 
BfA  with  colleges,  deans  and  chapten^  parsons,  vicars,  and  con* 
chides  with  these  words,  and  &ihere  having  spiritual  promoiiantt  [  191  ] 
thfeee  hitter  words  do  not  include  bishops  eausa  qua  supra.  So  the 
MiisUof  West^  2.  a^.4h  the  words  of  which  are,  «/^i/tii/ rer,  quod 
m  aibaieSf  priaretf  oasiodes  hotpiiaP  et  aliarum  domormn  religiosarumf 
4ft.;  these  latter  words  do  not  include  bishapg^  as  it  is  holden 
1  k2Fhil,4rMar*  Difir  109.  for  the  caule  aforesaid. 

fi«  The  said  clause  of  3i  H*  8«  enacts,  that  the  said  religious 
houses  shall  be  in  the  king  hf  authority  of  the  same  act;  and 
the  statute  of  1  £.  &  enacts,  that  aU  cdleges,  4"^.  shall  be  by  autho* 
rity  of  this  parliainent  adjudged  and  deemed  in  the  actual  and  real 
poaBossion  of  the  Ving ;  so  that  the  Isitter  parliament  being  of  as 
high  a  nature  as  the'  first  was,  and  providing  by  express  words  that 
die  C(dlq;es  shall  be,  by  authority  of  the  said  act,  in  the  actual 
possession  of  the  king,  the  said  coU^;e  cannot  come  to  the  king  by 
die  act  of  SI  i£  8.  It  is  said  in  29  H.  8.  parliament  et  staiutesf 
Br.  7S.  if  lands  be  given  to  tenant  in  tail  in  fee,  his  issue  cannot 
be  remitted,  for  the  latter  act  takes  away  the  statute  de  danisj  S^c 
S.  The  usual  forn^  of  pleading  such  possessions -as  came. to  the 
king  by  the  statute  of  1  £.6.  and  by  the  act  of  SI  ff.  8.  doth 
manifest  the  law  clearly,  scil.  to  plead  surtender  or  relinquishment,  - 
4v.  virMe  ctfjusac  vigore  oS  tUe  statiite  of  SI  ^.  8.  the  king  was 
seised;  but  to  plead  the  act  of  IJS.  6.  of  chauntries,  virtute  cu/us 
ac  vigare  of  the  statute  of  SU  i£  8U  was  never  henni  or  seen.  And 
for  all  tliese  causes  it  was  resolvedt  tliat  this  ooU^;b  came  to  the 
king  by  the  act  of  ,1  £.  6.and  not  fa^  the  act  of  31  if.  8. 

The  2d  question  was,  forasmudi  as  the  said  college  came  to  the  A  college 
kmgbytheactof  l£.6.andnotby  theactofSlif.r8.  Whether  ^^X^ 
the  said  branch  ijS  discharge  of  tithes  extends  to  such  colleges  as  tht  itBtute 
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1595b  came  to  the  king  by  any  other  net  and  not*  by  the  act  of  "SI  H.  8* 
"""T^JI"  And  it  was  objected,  that  the  said  branch  should  extend  to  ccdleges 
▼.  which  come  to  the  king  by  any  other  act:  •  for  it  was  said,  tfaftt 
although  the  preamble  of  the  said  branch  saitb,  the  late  monoH 
taieSi  Sfc.  yet  this  is  not  literally  to  be  understood  -of  monasteries 
imfSrSte.  ^^^y  which  were  dissolred  before  the  act,  for  {leUe)  is  to  be  eon- 

strued  according  to-  the  body  of  the  act^  sc.  of  those  which-  wete 

is  not  en-     dissolved  before,  or  which  should  come  to  the^  king  afterwards  by 

titled  to  an   ^^  ggid  act ;  SO  that  when  they  are  dissolved,  and  •  in  the  king  by 

from  tithes    force  of  this  oct,  this  act  may  call  them  {laie)  quod  fmt  concessUM 

sriff  8**    -P^  curiam.    Also,  tlieysaid,  that  the  words  of  the  branch  itself 

are  general,  soil,  any  monasteries^  Spc.  colleges^  8fc.  without  any  limit-^ 

adon ;   so  th^t  they  conceived,  that  the  words  of  the  said  branch 

£  192  ]    made  for  them,  and  that  thb  clause  of  discharge  should  •  extend'to 

all  monasteries,  4*^.. colleges,  8^.  qwecunque^  by  what  means  soever 

they  came  to  the  king;  and  they- said,  that  the  intent  of  the- fltel 

was  so,  for  the  intent  of  the  act  was  to  benefit  the  king  and « to 

make  the  subject  more  desirous  of  purshasing  them,  8^c.    AgiftiiM 

which  it  was  said  by  the  defendant's  counsel,  and  resolved-by  tbd 

court«;that  neither  the*words,  nor  the  meaning  of  the  said  branchy 

did  extend  to  any  monasteries,  fyc.  but  to  thc^e  only,-*  which  came 

to  theking  by  the  act  of  31  H.  8.  for  it  would  be  absurd,  thiathe 

branch  of  the  act  of  31  /f.  8.  should  extend  to  a  future  act  of  •par'^ 

liament,  which  the  makers  of  the  act  of  31  if.  8.  without  the  spirit 

of  prophecy,  could  have  no  foreknowledge  of;   but  this  clause  of 

discharge  of  tithes, shall  extend  only  to  those  possessions- which 

came  to  the  king  by  the  same  act.     And  where  it  was^said,  thaC 

the  first  words  of  the  branch  were  general,'  the  same  is  true;  bat' 

the  conclusion  of  that  branch  is  in  as  large  and  ample  manner  ;a» 

the  late  abbots^  Sfc*    So  that  {jMe)  being  so -intended,  as  it  hath 

been  agreed  on  the  other  side,  sciU  only  of  religious  houses  which 

came  to  the  king  by  31  if.  8.  it  is  clear,  that  that  branch  cannot 

extend  to  this  college,  which  came  to  the  king  by  the  act -of 

1-E.6. 

Qu.  As  to       .The  3d  question  was,  admitting  that  the  said  college  had  comd 

iuegS**  to  the.  king  by  the.  statute  of  31  H.^.  whether  such  general  alie- 

tir  unity  of  gation  of  unity  «f  possession  of  the  rectory,  and  of  the  lands  in  it^ 

j)ot»!»c«uon*    ^^g  sufficient.     And  it  was  resolved  by  the  court,  that  it  was  not 

sufficient; .  for  no  unity  of  possession  shall  be  sufficient  within  the 

same  act,  .but  a  lawful  .and  perpetual  unity  of  possession,  time  oat 

ofmind,..as  it  .was  adjudged  Jlf.'34  and  35  jE/is^  in  a  prohibiticm 

between  Valentine  Knightly^  esquire,  plaintiff,  and  William  Speneer^ 

esquire,  defendant,  where ^ the  cose  was  as  follows:  the  plaintiff  in 

the  prohibition  showed, ithat  P/m/i/i  J^/,  of  £utf5/zam,'andiall.his' 

predecessors,  time  out  of  mind,  were  s.eized  as  well  of -the  rectory. 
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impropriate  of  Badby  cum  NeoDnamf  in  the  county  of  NorthampUnh     1596. 
as  of  the.manor.of  jBoiJi^cr/ifi  ^^€1011011%  in.A^      aforesaid,  in  his    .  ^^^^ 
demesne  as  of  fee,-  in  the  right  of  his  monastery,  nmtd  4*  iernd^        ▼• 
until  the  suppression  of  the  same.  m<Hiastefy ;  quodque  ratione  inde^     ^^' 
the  said  abbot,  and  all  his  predecessors,  until  the  dissolufion  of  the  ArMahop 
same  monastery  had  hidden- tb^  said  manor  discharged  from  the  Zr^MOam^ 
payment  of  tithes,  until-  the  dissolution. oC  the  same  house,  and 
shewed  the  branch  of  the  statute  of  81  H.  8  concerning  discharge 
from  the  payment  of  tithesy   and  conveyed  the  said  manor  to 
KsUghthfy  and  the  said  rectory  to  Spencer^  who  libelled  in  the  spi-    ^  ^^^  3 
ritualcxmrt  for  tithes  of  the  demesnes  of  the  said  manor,  against 
Knightly^' who^wpon  the  matter  aforesiMd,  brought  the  prohibition; 
and  it  "was  adjudged,  that  thet  prohibition  was  maintainable;  for 
the  said  branch  of  the  act' of  81  H^  8«  was  made  to  prevent  two 
BUSGhiefit;'  one,  that  otherwise  all  the  impropriations  of  rectories  to 
houses  of  religion  had-  been  disappropriate;   for  if  the  body  to 
which'  the  rectory  b  appropriated  had  been  dissolved,  the  impro- 
priation' to  such  body  had  been  dissolved  also,  as  appears  by  .3  E.%. 
n  E.  14.  a.  a.    21  H.  7.  4.  b.   F.  N.B.  83.  k.  I.     Another  mis- 
chief was,'  that  whereas  many  religious  persons  were  discbaif[ed 
fiom.  tlie  payment  of  tithes ;  some  by  their  order,  as  the  Cistercians^ 
Temptan^  Hospitallers  of  SuJohn*B  o{  Jerusalenh  as  appears  by 
lOJStiz.  £^277;   some  by  prescription,  some  by  composition, 
some  by  the  pope's  bulls,  4^. ;  and  the  greater  part  of  reli^us 
houses,  as  the  said  abbey  of  JBvesham  was,  were  founded  before 
this  council  of  Lateran^  and  before  time  of  memory ;  it  would  be 
infinite^ :  and  in  a  manner  impossible  by  any  search  to  find  all  the 
discharges  and  immupities  which  such  religious  houses  had ;  and 
therefore  also -the  said  branch  was  made.    And  the  great  doubt  in 
the  said  case  was  conceived  upon -this  word  {discliarge);  for  it  was 
said,  that  unity  of  possession  was  not  any  discharge  of  tithes,  and 
by  consequence  was  not  such  discharge  as  was  within  the  intent  of 
the  said  act.     And  for  the  force  of  this- word  {discharge)  18£*3. 
A7r.247.  SBH.e.  10  b.  22JS.  4.  40.  &  and  6H.7.  10.  b.  were 
cited.     But  as  to  that,  it  was  resolved  by  the  court : 

1.  That  the  statute  doth  not  say  discharge  of  tithes,  but  discharge 
of  payment  of  tithes. 

2.  The  statute  doth  not  say,  discharge  of  payment  of  tithes, 
absolutely,  but  as  freely  as .  the .  abbot, '  4*^.  held  it  at  the  day  of 
dissolution;  and  then  this  word  {disciqtge)  being  referred  to  a 
certain. time,  may  be  intended  of  a  suspension  by  unity.  As,  if  a 
man  seised  of  a  rent  disseises  the  tenant  of  the  land,,  and  makes  a 
ieofiment  with  warranty,  thefeoffee  shall  vouch  as  of  land  discharged 
of  the  rent,  and  yet  i  the  xent.was  but  suspended ;  but  evejcy  suspen- 
sion is  a  discharge  for  a  time,  an<^Uie  discharge  being  referred  to 
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1596.     ^^  ^^iM  ^f  ^^  y/mmsityf  «ltteiMb  W  &e  i»i|MBMiDii«    Quod  Wdr 

*  SOJB.  3.  90.  9tI.T  4.«.  fil  «?•  5il*«.  JR  ilT^  B.  ISS.  ^. 

dun 

^  S.  The  statute  «dtli)  mfredy  ^  0ie  abb^  tic.  fttained  tie  tame. 

^«^s     AM  it  wtt  said,   llt^  it  wcift  the  imeflt  l>f  the  Ung^  nd  of  the 
^MUMtyi  imkerst)rdieftct,todisdifti*gethelMidofpiiyMmtiiftitto 
^i^^"^  cftfe  oftttiity iiFpossessiM)  beiiig«  geii^rtd  oftse^  to  iiidiioepiiiduMen 

*  [  194  j  ^  tather  to  purchese  tlie  laiid  fer  greater  piteesi 

4.  $\or  the  Afi&ite  impossMIity,  sttd  the  IiapcMsible  iiififiilene8% 
as  faesh  been  said,  till  the  disehatges  whidi  Mch  ardilgioas  hooMsa 
had,  txtdA  not  be  known ;  and  Ihe  same  eonstrMtlon  was  vtuide  in 
this  tturt,  Hil.^EHu  in  a prohMtion  between  jMn  Jiosr,  and 
tftttiam  Gurlif^j  tar  tithes  in  JRh'^i^AMH  ui  the  «Dnnty  of  S»^&l(« 

Suphi  136.  See  18  Elh.  Dyer  S49.  die  patiMMi  of  B^rttn  eaaeh  And  it  was 
HDefwise  t^esohed  in  the  said  eaae  of  KnS^k^  Htuht  nothfaig  ooold 
be  traversed  bat  the  unity,  ftff  roHme  inde^  9e.  is  bat  the  ooi^ 
chiskm  and  the  Judgement  of  the  law  npon  the  precedent  nMter; 
but  it  was  also  resolved,  that  if  before  Uie  dissolution  the  fennera 
of  the  demesnes  had  paid  Alies,  4^%  to  the  abbots  4^.  then  die 
intendment  t>f  the  law  by  the  reason  of  the  eaid  uni^  of  poa* 
sesnon  j[which  ought  to  be  time  cut  of  mind)  that  the  land  was 
discharged  of  ^e  payment  of  tithes,  wiH  not  hold  place.  For  aa 
Bracttm  sahh,  Stixbitttr  presnmjptitmi  itmee  ptcbetut  in  comimrium* 
But,  if  die  lands  were  always  t)eeupied  by  die  abbots,  or  demised 
over,  and  no  ddies  at  any  thne  paid  Ibr  die  same  before  die  aci^ 
although  the  land  be  conv^^ed  to  one^  and  die  rectory  to  another, 
yet  the  land  is  dischaxged  of  die  payment  «f  tithes  i  and  if  the 
farmers  of  the  demesnes  had  pdd  dthes  before  the  act,  the  aaaie 
should  be  pleaded  by  the  defendant  in  the  prohibition,  and  issue 
thereupon  mi^t  be  taken,  as  it  was  in  the  likecase^  TVm.9% 

inihisos.  Eliz.  in  this  court,  between  SdwardOreoS^  esquire^  possessor  of 
the  demesnes  of  die  manor  of  Nitsingf  in  the  oounQr  of  Estee^ 
plaintiff^  and  3fariin  Ttoty  proprietor  of  the  i^ectory  of  Ifating^ 
defendant;  where,  against  such  unity  of  possession  in  manner  and 
form  aforesaid,  alleged  by  the  phuntilF  in  the  abbot  of  WaUkoMj 
and  his  predecessors,  4^.  in  die  rectory  and  demesnes,  and  with 
like  condosion  as  aforesaid,  the  defendant  alleged  payaaent  of 
tithes  bjr  the  farmers  of  the  said  demesnes,  (without  any  tmverse 
by  the  rule  of  the  oourt),  and  issne  was  joined  thereapon,  and  it  was 
tried  against  Trot^  and  therefore  the  prohibition  stood.  And  it 
was  likewise  resolved,  That  although  the  plaintiff  in  the  case  at 
bar  dleged,  that  die  master  of  the  said  college^  at  the  time  of  the 
making  of  the  said  act  of  1  J?. 6.  held  them  cfocharged  of  tithest 
and  although  the  lands  of  such  rdigtous  persons  may  be  discharged 
of  tidies  by  prescription^  as  it  hath  been  late  adjudged  in  thecaaeof 

10 
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0—  f^rigkt » tiMtqwrfty  or  by  cumii.isiliuni  jje.  yet  imdi  geaaail     1S99L 
ittegaluHl  diat  lie  vm  disduurged  of  dtfatt^  was  not  sufiictentt  wiib?  * 


oat  dMnriftg  boir  ht  ti«i  dischugedi  citlior  bgr  pMsdeipdoot  €o»*        ¥. 
{natUMii  or  other  iswibl  aeMii»    fiati  if  the  hn4  had  oema  to     ^^^^ 
the  ,kiiig  bj  dM  statute  of  SI  JEL  8.  (hea^  by  fiirce  ^  the  said  AfMkk^ 
bnoach  of  cbdusrge  of  iIm  iM^unttif  tithes  «ttch  gencinl  aUe*  j^^ff^ 
gttiooy  Itateaiah  prior,  ife.  lield  the  land  at  the  time  of  .the  die* 
sohitioB  «of  the  «dd  pnocy  diwiiargedof  die  paymdit  of  tkhe» 
wiiboat  abewing  haw^  had  been  tnfiiiaeiil^  ^  so  Ss  the  coaniKm 
oie  im  pnsldbituiiii^ 

The  teith  ^pMBtioii  in  the  oase  at  bar  wa%  whether  alQr  house 
wUeh  was  eodesiasdcsily  ond  not  idigioiis^  as  bisho{)%  deans  aad 
chapters^  ^rchdaaoons^  auid  the  ittn^  ^hall  ba  widnn  die  act  of 
31  H.S^  Sat  «e  house  withm  the  Jictof  Si  Jf.  16^  is  said  veljgbe^ 
but  audi  as  was  ttgoAsti  andocfeisisled  of  such  pe^rsoas  asliad  pro* 
fased  Iheaiisehres,  aad  towed  thme  ddngsi  that  is  lo  saj!^  obediencei 
foiontary  parerty^  and  pefpetoal  'diastky  i  and  those  are  oaUed  ia 
oar  Ims  ^o<Bd  persons  la  hnr*  For  after  audi  profession  tbur  heirs 
shall  have  their  lands,  and  their  executors  or  adroinistcators  their 
goods,  and  that  was  tailed  mm-svkSliMt  which  was  die  reason  that 
alien  a  lease  fo  life  was  nnde^  the  lAa&adte  always  w  ToJhave 
and  to  hold  to  him  ^imtunUwita  ma  untutaU^  for  it  was  then  taheut 
that  if  the  iabendum  had  been  duiwoA?  wfoMa  (without  saying  mk 
tmtaU)  the  civil  deaths  that  is  to  say,  die  entry  into  religion  had 
determined  it.  But  it  was  leaoliwd  hy  the  oourf#  that  no  eodesa* 
sstical  hoase^  if  it  be  not  idigioos^  is  within  the  act  of  51^.  a.  for 


1.  The  words  of  the  act  are  idways  throi^h  the  whole  aclt  in 
the  oopuladve,  rd^ima  vnd  ^cdeskatiottls  so  that  if  it  be  ecdesi^ 
asdcal  only ,  it  is  oat  of  the  act» 

S.  The  makers  of  die  act  gave  the  kbg  as  weH  diose  religious 
and  ecclesiastical  houses  which  were  dissolved,  4^  as  those  which 
dioald  be  afterwards  dissdved;  Imt  aoae  were  disaolTed  before  the 
sot,  but  only  religious  .houas%  aad  no  house  ecclesiastical  only; 
far  no  bishc^ric^  deanery,  archdeaconry,  4vw  or  such  like  ecde- 
siastical  and  secular  o(Mrpomtton,  was  dissolved  before;  therefore 
no  ecclesiastical  house  vrhich  was  not  leligioas  (which  after  the 
act  shall  be  dissolved)  was  within  die  intent  and  "w>*«>«g  of  the 
said  act 

Thiidly,  It  is  enacted  by  die  statnieof  31  A  &  that  all  rdi- 
gioas  and  ecclesiBStical  bouses,  which  after  shali  be  dissolTed,  4^ 
shall  be  in  die  actual  possession  of  the  king^  in  the  same  stide  and 
condition  as  they  were  at  the  time  of  the  making  of  the  said  act, 
upon  which  clause  of  the  statute  it  was  adjudged,  PaaJu  5  EUz.  [  196  ] 
Aa^.l029«(a}iiepoctedt7sei]eaBtJSbtiHfls^andJ^  (<Opi» 
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1 596.     lyyer  23 1 .  and  Pkm.  Camm.  207^  (a) '  that  if  an  abbot  after  the  said 
Gr^en      ^  gnuits  the*  next  avoidance: of  an-adyowsony  olr  makes  a  leaae 
V.        for  years,  and  afterwards  surrenders,  so  that  by  the  act,  the  pos- 
-S-.     .JTV  d»  .bb.,  o-gh.  .o  be  »  *.•  k»g.'i.  U»  ««.^ 
ArdMkop  and  condition  as  they  were  at  the  time  of 'the  makmg  of  the  act; 
^jS^^^,  and  at  the  time  of  making  the  act  the  land  and  the  advowson  were 
discharged  of  all  interests,  for  this  reason  .it  was  adjudged  in  bolh 
cases,  that  the  lease  and  the  grant  were  vend  by  the  said  act.     But, 
if  a' dean  and  chapter,  and  other  such  ecclesiastical  and  secular  cor- 
porations should  be  within  the  said  act,  then,  if  they  should  sor^ 
render  their  possessions,'  thqr' would  aVoid'all  their  own  grants  and 
leases,  which  would  be  dangerous.    And  .that  was  one  principal 
reason  that  the  collies,  chanteries,  4r.  which  came  to  the  king 
by  the  act  of  87 H.S.  or  1  JS. 6.  should  hot  vest  in  the  king  by 
the  act  of  SI  H.  8.  for  the  mischief  before,    for  avoiding  their 
leases,"grants,  4^.    And  to  conclude  this  point,  it  was  held  in  thb 
common  pleas  in  P<arre^*s  case,  concerning  the  priory  oi  Fridesfwide^ 
that  if  the  house  be  not  religious  and  r^uliar,  it  is  not  within  the 
act  of  SI  ff.  8. 

And  as  to  the  opinion'  of  10  Eliz.  Dyer  280.  Carbefa  case,  con- 
cerning the  priory  of  Norwich^  it  seems  that  that  differs  much  .from 
other  deans  and  chi^ters,  for  the  dean  and  chapter  of  Norwich  were 
once  religious,  for  {hey  were  prior  and  convent  before ;  and  yet  that 
case  was  denied  by  Pophamy  chief  justice,  and  some. other  of  the 
judges,  for  the  reasons  and  causes  aforesaid. 

Fifthly,  It  was  holden  by  the  court,  that  although  it  is  provided 
by  the  statute  of  1  E,  6.  that  the  king  shall  have  the  lands  of  the 
colleges,  4rc»  in  as  amide  and  large  manner  as  the  said^priestSj  war^ 
dens,  Sfc.  had  or  etyqyed  the  same,  that  these  general  words  should 
not  discharge  the  land  of  any  tithes,  for  thejrare  not  issuing  out 
of  land,  but  are  things  distinct  from  the  land.  For  as  the  book 
IS  in  42JS.S.  IS. a.  the  prior  shall  have  tithes  of  land  against 
his  own  feoffment  of  the  same  land ;  and  it  is  no  good  cause  of 
prohibition  to  all^e  unity  of  possession  in  a  college  which  came  to 
the  king  by  the  statute  of  1  JS.  6*  as  a  man  may  by  the  statute  joS 
SI  H.  S.  in  on  abbot,  prior,  4*^.  as  is  aforesaid;  for  the  statute 
of  1  E.  6.  hath  no  such  clause  of  disdiarge  of  payment  of  tithes, 
as  tlie  statute  of  31  i/.8.  hath.  And  therefore  such  ))erpetual 
unity,  as  hath  been  said  before,  will  not  serve- upon  this  act. of 
[  197  ]  IE.  6.  And  afterwards  a  consultation  was  granted :  and  another 
consultation  was  granted  the  same  term  in  another  prohibition  sued 
upon  the  same  :matter,  between  Green  and  Buff'Jten.  {b)    And  ZotD- 

(a)  SlradUng  y,^ Morgan.  by  MoorCf  under  the  name  of  Green  v.  Botekmt 

ib)  This  caw  of  Green  t,  ^t^^Afu  is 'reported  'which  rcporti'ts  It  materiall/  difbs  in  tome  part 
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rence^  Tanfield^  and  others,  were  of  counsel ,  with  the:  pkintiff,  *  and     1 596^ 
the  attorney-general  and  others  with  the  defendant  ———«-.  • 


Ticarun- 


M.  39  &  40  Eliz.    A.  D.  1597-    B.  R. 

BUncoe  v.  BarksdaU^  Vicar  of  Marston,    [Cro.  Eliz.  578.]  ., 
Prohibition:  upon  demurrer  the  case  was  as  fidlows. .  A  par-s  a 
sonage  was  appropriated  in  the  time  of  king  Hen.  S.  to  a  priory,,  d^L!^^^ 
and  at  the  same  time  a  vicarage  was  endowed  in  these  words :  otf  gmaU 
saha  vicartay  qtue  cansistit  in  aUeragiOf  el  in  mimdis  decimis  Mius^  ^^^^-^ 
parochue  pradicta  ad  ecclesiam  pradictam  spectanU. .  Et  tdteriuSf.  not  entitled 
If  contigerit  ipsos  numachos  in  propriis  usibui  instauramenta  habere.  ^^^^ 
infra  parochiam  pradictam:  quod  tunc  ipsi.a  prasiatiane  decimarumi  iwnoa's 
ornnino  immunes  essent.    At  the  time  of  which  appropriation,  therC;  eroT'EUi. 
were  six  yard  lands  of  the. parsonage's  glebe  within  the  same  parish ;.  479. 
which  parsonage. came  by  the.statute  of  31  H.  8.  at  the  dissolutioDy^  yioTV^c. 
(being  then  in  the  prior^s  hands,  discharged  de  mintUis  decimis^)  tO; 
the  said.kmg  in  the  same.manner :  and  the  king  granted  those, six. 
yard  lands  to  the  plaintiff's  ancestor  in  fee,  from  whom  ^  they  de-y  [  198  ] 
soended  to  the  plaintiff.    And  for  the  small  tithes  of  those  six  yard, 
lands  the  vicar  sued,  and  the  plaintiff  brought^  the  ^iroii^iV^i. con-, 
tainingall  this  matter.    And  it  was  thereupon  demurred.    And,, 
on.  the  plaintiff's  part  it  was  argued,  that  by  this  endo¥rment  of, 
the  vicarage  no.  tidies  shall  be  paid  unto  him  of  the  glebe  of  .the. 
psTSODage,  quanwis  datatio  sit  de  minuHs  decimis  totiusparocAia;  and 
this  land  is  parcel  of  the  said  parish :  for,  at  the  time  of  the. en- 
dowment,, this  land  was  not  tithable.    And  .the  very  point  was. 
adjudged  in  this  court  52  EUz.  betwixt  Yang  and  Care;  that  no. 
tithes .  should  be  paid  for  glebe  land.      Coke^  attorney  general,. 
e  contra ;  for  the  endowment  is  de  mhtutis  decimis  totius  parochia  # 
and  this  land  .is  within  the  parish,  and  therefore  tithes  shall  be  paid^ 


•  I 


from  whAt  mjlar^  Coke  has  bera.ftated  at  the  tate  in  the  Uuid.  And  of  this  the  justices  doubted, 

unanimous  resolution  of  the  court,  I  have  thought  It  seemed  to  Popham  and  Fenner\  ttmX  by  the 

it  proper  to  subjoin.     After  staling  the  case^  statute  of  SI  H.  8.    he   should  bold  the  hmd 

Moore  says,  «  Three  points  were  conceiTed  by  the  discharged  which  he  had  by  1    E,  6.     Gawdy 

justices.     1.  If  the  colleges  should  be  now  said  i  contra.'  Ideo  gtuere.      The  Sd  point  was,  if 

to  be  given  to  the  erown  by  SI  if.  8.  or  1  .S.  S.  unity,  widiout  composition  or  prsKription,  were 

And  all  the  justices  were  clear  in  opinion  that  the  a  sufficient  discharge  of  tithes  by  31  H.  8.     And 

king'  has  them  by  I  E»  6.  because  that  b  the  last  they  all  agreed  that  it  was.     But  Gawdy  said, 

statute,  though  there  be  no  negative  words  in  it  that  tlwre  ought  to  be  a  unity  of.  the  parsonage 

(that  is)  that  he  should  have  them  by  that  statute,  and  land    in   the   religious  persons  firom  time 

and  no  other.     The  second  was,  if  the  king  shall  whereof  the  memory  of  man  runneth  not,  ^e. 

hsTe  the  lands  by  1  E»  6.  and  be  discharged  of  before  the  dissolution.     Popham  and  Fenner  i 

tithes  by  SI  if.  8.  .so  that  he  .shall  take  the  tithes  eonira  /  for  if  there  be  a  perpetual  unity  .in  fee 

by  the  first  sUtute,  and  the  lands  by  the  last,  be-  of  the  rectory,  and  in  fee  of  the  land  at  the  time 

cause  the  last  does  not  give  the  tithes,  thoiLeh  it  of  the  dissolution,  that  is  sufficient  by  the  statute 

has  words  that  the  king  diould  have  the  lands  in  of  31  IT.  8.  and  no  consultation  had  ever  been 

as  ample  manner  and  form  as  the  colleges;  which  granted  out  of  the  king's  bench  upon  a  perpetual 

words  do  not  extend  to  tithes,  but  only  to  the  es-  unity.*'     Moore  4Sa 
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159T«     UxMreof.    But,  as  long  •»  k  cqwiiiiiies  oi  the  paisaii'd  brads,  no 
j^i^^^^     tithes  shall  be  paid  ihwocrf;  hfCMisci  tho  XitoIc  ought  not  to  pay 
V.         tithes  to  another  Leoite :  but,  when  the  glebe  land  is  convqred  into 
Barktdak.    ^^  hands  of  a  layman,  as  here  it  is,  it  shall  be  otherwise.     And 
therefore,  if  a  parson  had  let  his  glebe  land,  the  lessor  should  have 
the  gross  tithes  Irom  his  lessee  and  die  viour  should  hare  the  small 
tilh^.    And  tlitiefore  it  was  ruled  of  lata  in  the  eichaqner,  in 
Me  Qri€d€j/s  case,  where  eertahi  gldba  land  upon  the  endowment 
was  allotted  to  die  Tiear,  and  9Si  die  smdl  tidies  within  dM  parish ; 
Aat  he  should  not  now  pay  tidies  of  that  hnid:  but,  if  he  had 
leased  k  over,  his  lessee  shocM  have  paid  gross  tithes  to  the  parson^ 
and  small  dthes  lo  the  vicar  his  lessor:  so  here  the  parson  himsdf 
shall  be  disohargedi  bnt,  io  regard  the  plaintiff  hath  not  the  par- 
sonage, but  the  Iwd  oi^,  he  shall  pay  tithes.    But  all  the  josdces 
held  dearly,  that  dihes  shall  not  be  pud  in  this  case :  for  the  vicar 
oaimot  by  this  endowment  demand  amatt  dthes  of  die  gMbe  land  of 
the  parsonage^  but  he  shall  have  the  smidl  tithes  from  alt  tbepe^ 
rkh,  whore  they  w«b  due  at  the  timeof  the  endowment ;  bnt  thai 
waa  9el  of  die  p«pson*iB  g^be  land:  ergOj  4^^    But  an  oidow* 
meat  by  express  words  ef  mimda  d&ekiue  of  the  glebe  land  ef  the 
,  parsonage  ni^^ht  well  here  been,  mid  then  die  parson  hims^  should 
have  paid  them  to  the  vicarv  {a)    And  Pspham  said ;  thiseUmse  H 
uUepiU9i  9i  cont^eritj^  4v.  was  pet  into  the  endowment  for  die  be- 
nefit of  die  priory,  to  disdiarge  dk«n  from  the  payment  of  tithes 
for  any  land  whicb  they  should  have  by  purchase,  as  long  as  theji 
[  199  ]    helditinthdr  own  hands.    And  diey  all  hdd,as  il  was  discharged 
^l^^^j^^   from  the  payment  ef  tithes  In  the  hands  of  die  ^ory'  at  die  dme 
payment  of  of  the  dissolution  I  so  the  phdnt^  now,  having  the  same  pert  ef 
^^^  ^    land  by  letters  patents  from  the  hing»  shall  be  dbehMPged  by  Ae 
huidyattfae  statutes  of  81  H.  8.  and  S^H.  S*  from  the  paj^ment  ef  dthes  for 
diMoiutioo,  ever  after  against  die  grantee  of  the  parsonage^  and  all  othere,  in 
^^W^    regard  it  was  dischar^  at  the  time  of  the  dissolution.     And  Pop^ 
^sihTs.  ^^^  ^^ '  ^^  difierence  would  be,  whether  the  discharge  were  by 
reason  of  the  persons  who  were  to  pay  ddies,  as  the  order  of  Cis^ 
ierdanSf  4*^.,  iktn  the  patentee  should  pay  tithes :  but^  if  the  land 
wqre  discharged  from  the  payment  of  tithes  by  reason  of  a  unity, 
it  shall  then  be  discharged  by  the  statute  in  the  hands  of  the  pa- 
tentee ;  for  that  prlvn^ge  runs  with  tb^  possession.    Wherefore  it 
was  adjudged  for  the  plaintiff. 


(a)  Jlfoofv  addi,  *<  Note  also^  that  it  ought  ta  be  ancieat  glebe  at  the  time  of  the  endowment. 


n 
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M.S9&40Elte.     A.D.  1597.    B.R,  ^^^^^ 

»flMr«»v,I)octqcCi?«cw,  P«  [Cw.  Elhu  587-1     ^"T^ 

Iir  a  prohibitiaot  Ibr  tidMi  olwooAf  it  was  turmiMdy  thai  witkih     caStZ 
Ae  parish  tfaqre  is  a.o—to«[i,  that  all  the  paraons  of  the  saidchnrch.  The  par- 
time  wherec^  Jf^^  HabtterufUf  H  gmnm^fiietvnt  such  land,  pareel  of  f^'^l]^^ 
die  manor  otFinehlejf^  isk  recempenoe  of  att  tithe  of  wood  withia  ofi^  ma- 


the  said  paridi.    And  it  was  hereupon  demurred.     Harris  wtiH  ^^l!J^ 

jesBty  me^^  that  this  preserljptieB  was  not  good:  for  the  buids  pence  of  aU 

new  in  questien,  whereof  tithes  are  demanded,  were  not  averxed  to  ^^^J^ 


be  pareel  of  the  manorj  and  then  the  kad,  parcel  of  the  maiioiv  ^  ^^' 
onnot  be  said  to  be  a  reoompenee  fi>r  all  the  other  lands  within  f,*^^ 
the  parid»,  wherewith  the  lord  of  die  manor  hath  nothing  to  do»  tioii  in  dis- 
P^fl^am:  it  may  be,  tha^  at  die  beginnings  all  the  land  within  the  ^^^^^ 
pariah  was  parcel  of  the  manoiv  and  that  then  this  allowaaoe  of 
the  profts  of  this  hmd  was  allotted  in  discharge  of  tithes  of  att  the 
wood  widiin  the  same  parisli;  and,  that^  at  the  first,  it  wa#  all  the 
lind  of  the  idlotteiv     Wherefiire  ilr  was  adjudged  for  the  plaintifl^ 
by  the  assent  of  all  the  justiees^    Hill.  M.  Plaeito  5. 


M.39&4,0Eli«.    A,Da597.    B.R.  C2oo] 

P^  Y^  JEf^^ron,    [Mopre4r8S.3 
Iir  an  action  of  trover  and  conversion,  the  plaintiff  dioelared,  that  A  eiuton 
he^  do  Oclob.  anno  96  reg.  apod  Laadan^  in  xwaeda  de  Cheapo  )pa9*  ^^tmuHw 
sessional Jitit de  M  carecfotf  trUiciin garbiM^  40  cartcta^  sil^nisin  tojptfei, 
garbisf  SO  em^eetaf  kordei  in eochs^  ^^carecUxf  avenarum  pro  dedmis  ^^||*^?^f 
o  mmem  parHdus  sqmraiis  ei  ^fec^  granarum  in  Hariey  ii^rapai^  ^  tithes  of 
cUam  de  Omm^Hon  m  comiiatu  Northumb.  ut  de  bonis  siHs  prepriu^  endl^ml 


«^ siopQssessionat  21  OcUb.asma  36  casuaUter  amisit  apud'Lcfmkmet  "^^^^i^ 
modern  die  devenei^ per  inoenf  ad manas defend' ^  quisdens^  4v«  inumm  mmt  xT^ 


jmfprkm  disposisii  22  Oetob.  SS,^x* 

The  defendant  pleaded  in  bar,  that  the  king  and  queen  Philip  ^-clsgood! 


sa^  Msay,  seisif  de  manerio  de  Prudehaa^  infr  5^'  s!c 

Ami  in  comitaht  NorthumL  in  fee  in  jure  corona^  ei  viUaf  deJiM^  b^thcname 
msienf  ii^ira  maneritm  de  Prudehawe^  ir^a  viUatis  de  Prudehpwe  h^^  "' 
H  Harle^  infra  nMneriumiUud habehar  eonsuehidoetm^^  Moore589. 

(sell},  ^pufd  domini  manerii  consueeenmt  sokfere  redori  ecdesia  de  '  '  ^  ' 
Ovif^ham  aui  ejus  depiUaf  sivejbrwua^  atmuaiim  adjesium  Saneii 
Mich,  vd  posteasitper  reqtUsiHonemsexUbrasi^pudecdesiam  de  Ctring^ 
ham  in  piemm  satisfactionem  ei  exoneratumenk  omnium  decimarum 
gtanorwn  infra  vittaf  de  Prudehane  ei  Harlejff  quae  sur  IHnns  rec^ 
tores  aecepiaoeruni  per  ioium  iempus^  4^.  ta  satisfactionem  ommum 
dedmarum  gramorumf  J^.  Ei  ulieriuSf  quod  domini  manerii  per 
Mum  iempus  consueverunt  capere  deciwum  garbam  ei  cumsdum  grano* 


Pigoi 


SOO  CASES. 

1 597.     ^"^^  i^fi^^  villaf  pradicf  ctexeri  in  saiisfacticmeiitsolutionu  dicf  6  lib. 
The  plea  then  conveyed  the  manor  to  the  now  earl  of  Nortkumbcr* 
landf  by  patent  and  descent,  and  by  the  same  patent  the  tithes,  by 
Heron,      fj^^  name  of  all  hereditaments  in  Prudehonoe^  Ovingham^  Harley,  tfc. 
and  there  was  an  averment,  that  the  earl  had  paid  the  6^  annually 
to  the  fiurmers  of  the  rectory,  and  ptxraiusfuit  in  festo  Scmcti  Mich, 
ukimo  ad  .  sdvend^  et  adhuc  paratm  est;  and  that  the  tithes  being 
severed,  the  earl  was  possessed  thereof  until  one  Halsoe  took  them^ 
from,  whom  Herofij  as  the  servant  of  the  earl,  took  them,,  and 
was  so  possessed  thereof  until  the  earl  at  London  gave -them,  to 
him,  which  is  eadem  invent* ^  and  then  there  was « an.  averment 
iihat.HarUy  in  the  deiclaration,  and  the  vill  of  Harley  in  the  plea, 
and  HirknVf  otherwise  Harlow^  in  the  letters  patent,  are  .all.  one. 
[  201  ]        ^^^  plaintiff  replied,  that  he  was  seised  in  fee  of  the  rectory 
before  the  tithes  came  to  the  hai^ds  of.  Heron  the  de&adant,  and 
being  so  seised,  the  tithes  were  severed  from  the  nine  parts,  wherebj; 
he  was  possessed  of  them  as  of  his  proper  goods,  until  the  earl  took 
them  out  of  his  possession  at  Harley^  and/that  the  earl  was.po^ 
sessed  thereof  until  Halsoe  took  them  from  him :  and  that  Halsoe. 
being  so  in  possession  gave  them  at  London  to  Pigotj  whereby  he 
was  possessed  of  them  ut  de  bonis  prqpriis  in  priori  jure^  and  being 
so  possessed  21  Octob.  anno  36y  casually  lost  them,  whereby  they 
came  by  finding  to  the  hands  of  Heron^  who  converted  them 
22  Octobr.  whereupon  he  prayed  judgement  without :  any  traverse. 
And  upon  this  .the  case  wfis  argued,  East.  40  EUz.  by  Lawrence, 
Hyde  for  the  plaintiff,  and  Francis  Moore  for  the  defendant. 

Hyde  argued  that  the  plea  in  bar  was  insuflBcient ;  because  both 
of  the  prescripticms  by  which  the  defendant  makes  title  to  the  .com. 
are  against  reason  and  law*     For  as  to  the. first ;  it  is. against. rea-» 
son  and  law,  that  one  man  should  make  a  satisffitctibn  to  the  parson, 
for  the  tithes  of  another  man ;  because  the  law  charges  the  land, 
and  the  occupier  of  the  land  with  the  tithes,  and  be  who  has.  not 
the  land  and  is  not  in  the  occupation  of  it,  cannot  in  reason  pay 
the  tithes  of  the  land,  and,  consequently,  cannot  prescribe  to  pay  a 
satis&ction  for  the  tithes  of  it:  wherefore  he  concluded,  that  the. 
first  prescription,  that  is,  that  the  lord,  of  the  manor  hath  used  to 
pay  61.  to  the  parson  for  the  tithes  of  com  and  grain  within  the, 
whole  manor,  is  against  law  and  reason,  he  being  occupier. and 
tenant  of  only  part  of  the  land,. and  his  firee  tamnts  of  die  other* 
parts.     The  second  prescription  he  took  to.be  more  unjust  and. 
against  reason,  that  is,  that  the,  lord  of  the.  manor  prescribes  to« 
take  in  consideration  of  his  6l.  the  tithes  of  all  the  com.  and  grain 
within  the  manor:  for  tithes  are  due.  only  to  spiritual,  persons,  and*, 
a  layman. who  cannot  administer  the  sacramonts  and,  perform  thei 
functions  of  a; minister  is  not. capable  of  tithes;  and  for  this. he. 
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toadied  several  texts  of  the  ecclesiastical  law  and  canons  of  the      1 597* 
church,  and  therefore  concluded  the  bar  insufficient 


Moore  e  contra ;  and  he  maintained  both  the  prescriptions  as  they  ▼. 
were  alleged  in  the  bar.  As  to  the  first,  he  said,  that  a  prescrip-  •^*'«^ 
tion  is  a  thing  the  commencement  of  which  is  before  time  of 
memory,  and  is  unknown;  yet  if  any  reasonable  intendment  can  be 
made  of  its  commencement,  the  prescription  is  good.  And  it 
seemed  to  him  that  the  commencement  of  this  prescription  is  found*  [  202  ] 
ed  in  reason ;  for  the  prescription  is,  that  the  lord  of  the  manor 
hath  used  to  pay  61.  in  satisfaction  of  all  the  tithes  of  com  and 
grain  within  the  manor ;  which  is  reasonable ;  for  it  may  be  intend^ 
edf  that  when  this  manner  of  tithing  began,  all  the  land  of  the 
manor  was  in  the  hands  of  the  lord  in  demesne  before  the  grant  of 
any  freeholds  or  copyholds,  in  which  case  it  was  reasonable  that 
he  might  pay  money  in  satisfaction  of  all  the  tithes  of  corn  and 
grain  within  the  manor ;  and  if  so,  then  the  land,  and  all  the  occu- 
piers of  it  thereafter,  should  be  discharged  of  all  other  tithe  of  the 
land  into  whose  hands  soever  the  land  should  come.  As  to  the 
other  prescription,  it  seemed  also  to  be  reasonable  that  the  lord  of 
the  manor  should,  in  consideration  that  he  satisfied  the  parson  for 
the  tithes  of  the  whole  manor,  take  the  tenth  part  of  the  corn  from 
the  other  tenants  within  the  manor :  and  in  this  respect  the  words 
of  the  plea  are  mistaken  ;  for  the  prescription  is  not,  that  the  lord 
of  the  manor  hath  had  the  tithes  of  all  the  corn  and  grain,  but 
decimam  garbam  et  decimum  cumulum^  which  he  may  take  as  a  tem- 
poral custom  within  his  manor.  For  one  may  reserve  by  way  of 
rent  decimam  garbam^  or  quintam  garbam^  or  medietat'  granomm^  as 
44  E.  S%  foL  5. ;  and  if  it  may  be  good  by  way  of  reservation,  it  ia 
also  good  by  way  of  custom  :  as  a  heriot  may  be  reserved  and  may 
be  due  by  custom.  And  many  much  stricter  customs  between  the 
lord  and  his  tenants  are  allowed  in  our  books :  as  8  //.  3.  Fitzh. 
Prescriptions^  pi.  58.  the  church  of  Hereford  prescribed  to  have  the 
wardship  of  their  socage  tenants.  And  15  £.  S.  Fitzh*  Aide,  .33. 
the  lord  prescribes  in  lieu  of  mar^het-service  to  have  a  fine  when 
his  tenant  married  his  daughter.  In  8  22.  2.  pL  117.  Aide  de  Bmf, 
in  Fitzhs  the  lord  prescribes  that  he  hath  used  to  distrain  for  a 
satis&ction  if  any  one  erected  a  fold  within  the  vill,  though  it  were 
not  upon  the  lord's  land.  So  1 1  H.  7.  fol.  6.  the  lord  prescribes 
to  have  3l.  for  a  pound-breach  within  the  manor.  'The  lord,  there- 
fore, may  likewise  prescribe  in  the  principal  case  to  have  decimam 
garbam  et  decimum  cumulum.  But  it  seems,  that  though  the  second 
prescription  should  not  be  good,  yet  the  plea  in  bar  b  well  enough, 
and  judgement  ought  to  be  given  against  the  plaintiiF.  For  the 
first  prescription  is  sufficient  to  bar  the  piarson  of  all  tithes  within, 

Vol.  I.  O 
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1597.      the  manor;  and  therefore  the  tenants  are  discharged  against  the 

p^^      parson ;  and  when  they  set  out  the  tenth  part  of  their  grain,  the 

▼.         property  remains  in  themselves,  and  it  is  not  due  to  the  parson ; 

'''*^      then  neitlier  the  parson,  nor  the  lord  of  the  manor,  hath  any  right 

to  this  com  :  and  if  so,  it  is  to  be  seen  and  inquired  which  of  the 

C  203  ]  persons  in  question  was  first  possessed  of  the  com,  for  he  might 
detain  it  against  the  other,  and  if  the  other  took  it  from  him,  he 
committed  a  tort :  and  therefore  the  plea  is  to  be  examined  to  this 
point ;  and  by  the  plea  it  appears  that  the  earl  of  Northumberland 
was  possessed  until  Halsoe  took  them  from  him,  and  that  Heron^ 
the  defendant,  took  them  by  the  earl's  order,  and  the  earl  then 
gave  them  to  him.  Which  plea  is  confessed  by  the  replication 
and  demurrer ;  for  if  this  were  not  true,  the  plaintiflF  ought  in  his 
replication  to  have  traversed  absque  hoc^  that  the  earl  was  first  pos- 
sessed, so  that  judgement  ought  to  be  against  the  plaintiff. 

And  all  the  justices  were  unanimous  that  both  the  prescriptions 
were  good  {a).  They  agreed  also,  that  the  first  possession  was  c<m- 
fessed  by  the  replication  without  any  traverse  to  be  in  the  earl  of 
Northumberland^  under  whom  the  defendant  claimed.  And  they 
also  agreed,  that  the  last  prescription  was  not  material,  but  that 
the  first  was  a  sufficient  title  for  the  earl.  For  which  reasons  they 
entered  judgement  against  the  plaintiff,  if  better  cause  should  not 
be  shewn  before  a  certain  day :  at  which  day  Coke^  attorney,  argued 
for  the  plaintiff;  and  Tanfield  for  the  defendant.  And  Coke  advanced 
nothing  but  this,  that  the  defendant  ought  to  have  said  in  his  plea 
in  bar  that  the  lord  of  the  manor  hath  used  to  take  decimam  garbantf 
as  appurtenant  to  his  manor.  But  the  whole  court  was  against 
him  ;  for  the  prescription  in  gross  is  well  enough.  He  then  prayed 
a  further  day  to  argue  against  the  patent,  for  it  seemed  to  him  that 
it  did  not  pass  by  the  patent,  et  ei  conceditur^  so  that  it  is  now 

[  204  ]  pending.  But  aflerwatds,  ikf.  40  &  41,  (6)  it  was  adjudged  for  the 
defendant  that  the  plaintiff  nihil  capiat  per  breve  vel  biHam^  for  the 
reasons  aforesaid.     And  note,  it  was  affirmed  in  this  case  that  the 


full 

rum  pretty  ._  , ^ 

Moore,  the  defendant's  counsel.     As  to  the  other,  decimax  garbarum,  it  had  been  ill ;  but,  when  he 

be  UiJSf  that  it  was  the  opinion  of  tlie  court,  prescribes  to   have   decimam  garbamf   ^c,    it  is 

' «  that  it  was  good  to  have  the  tenth  shock,  ^c,  otherwise ;  for  so  there  is  a  difference  between  the 

for  he  hath  it  as  a  profit  ajtprendre,  as  parcel,  or  a  pleading  for  tithes,  which  are  spiritual,  and  of  a 

thing  appiutenant  to  his  manor,  and  not  as  tithes,  tenth,  which  is  temporal.**     Cro.  l!liz,  599. 
For  a  layman  cannot  have  tithes  by  prescription,         (6)  We  find  a  report  of  this  same  case,  as  it 

because  he  is  not  capable  of  them,  in  regard  they  should  seem,  under  the  name  of  Pigot  v.  Simpson, 

are  spiritual :  but  he  may  have  the  tenth  shock  as  so  late  as  Trinity  Terra,  42  Eliz.  in  Cro,  EHx. 

a  temporal  profit  apprendre,  as  in  44  E»  3.   5.  763.  when  the  court  adiiered  to  their  former  opi- 

And  it  well  may  be  parcel  of  a  manor :  otherwise  nlon  upon  both  of  the  principal  points, 
of  tithes,  which  cannot  be  said  to  be  parcel  of  or 
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is  persona  mixtaj  and  capable  of  tithes  in  pernancy  by  pre-  15974 
scription,  or  in  non  decimando.  (a)     22  Ass.  pL  75.  S3  E.  S.  Fiizk.  ■ 

Jide  de  Boyy  103.  ^  lOH.  7. 10. 


P.  40Eliz.  A.D.  1598.    B.R.  [205] 

Leigh  V.  Wood.* 
Prohibition  to  stay  a  suit  for  tithes,  wherein  it  was  surmised,  Q».  If  for 
that  the  plaintiff  set  forth  his  tithes,  and  afterwards,  for  some  rea-  tithes  by  tha 
sonable  causes  (not  shewing  what  in  certain)  he  had  detained  part  owner,after 
of  them ;   and  that  the  parson  had  sued  him  for  them  in  court  forth,  suit 
christian :  and  it  was  thereupon  demurred.    And  Fenner  and  Clinch  ^*«*  "*  ^ 

1         .        '  ...  •  court  cnni* 

held  it  to  be  good  cause  for  a  prohibition.  For,  by  setting  out  the  tian. 
tithes,  they  are  become  lay  chattels,  for  which  he  may  have  his 
remedy  at  the  common  law  by  trespass,  or  detinue,  and  therefore 
there  is  not  any  cause  of  suit  in  the  court  christian.  Ga*mdy  and 
Popham  e  contra.  For  against  the  party  himself,  who  set  forth  his 
tithes,  a  suit  is  well  maintainable  in  the  spiritual  court,  if  he  de-  [[  206  ] 
tains  them,  although  the  parson  (if  he  would)  might  have  his  re- 
medy at  the  common  law.  But,  if  a  stranger  takes  them  after 
they  be  set  forth,  his  remedy  is  only  at  the  common  law.  And 
the  statute  of  32  H.  8.  proves  it  For  the  words  thereof  be,  if 
ofy  do  not  set  outy  or  do  detain^  or  xcithhold  his  tithes^  (which  is  to 
be  intended  after  they  are  set  out,)  he  shall  be  sued  in  the  court 
christian^  &c.  For  otherwise  mischief  would  ensue  to  the  parson, 
in  that  he  would  secretly  set  his  tithes  forth,  so  as  the  parson 
should  not  know  thereof,  and  would  afterwards  carry  them  away. 
Et  adfoumatur. 

P.  40  Eliz.    A.  D.  1598.    B.  R. 

Beadle  v.  Sherman.    [Cro.  Eliz.  608.] 
Debt  upon  the  statute  2  Ed.  6.  for  not  setting  forth  tithes,  where-  IM>t  upon 
m  the  plaintiff  declares,  that  he  was  parson  of  Islington,  in  the  forUie^- 
county  of  CambridgCy  and  that  the  defendant  was  a  parishioner  bje  yslue 
there,  and  had  corn  there  growing,  Sfc.  the  tithes  whereof  amount-  common 
ing  to  the  value  of  50/.  he  had  not  set  forth :  wherefore  he  de-  ^^  «>"^ 
manded  the  treble  value,  viz.  150/.     After  verdict  for  the  plainti£^  setting  out 
upon  a  nihil  debet  pleaded,  it  was  moved  in  arrest  of  judgment,  ^"* 
that  the  suit  for  this  treble  value  ought  not  to  be  brought  at  the  s.c. 
common  law,  but  in  the  spiritual  court,  as  it  ought  to  be  for  the  ^*"^-  ^'^^ 
tithes  before  they  are  set  forth.     But  Tanfield  for  the  plaintiff  is  Co.  47i 
moved,  that  it  might  be  well  brought  at  the  common  law.     And  so  ^'^ 


(a)  Earl  of  Hertford  v.  Leech,  494.  agreed  by  the  court,  that  the  suit  should  be  in  the 

*- Moore f  in  his  account  of  this  case,  treats  it  as    spiritual  court.     Moore,  918.  pi.  1907* 

O  2 
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1S98.     it  was  ruled  in  the  exchequer,  upon  great  advice,  in  the  time  of 
Mawjooodf  betwixt  one  n^(MMf  and  HaUon.  For  there  the  information 


BeadU 

V.  was  brought  by  the  queen  only  upon  this  statute,  and  the  treble 
^**'''^"'  value  was  demanded,  and  adjudged  that  it  lay  not :  for  the  statute 
gives  it  to  the  party  grieved,  and  not  to  the  queen.  And  then  it 
was  brought  by  Wood^  being  the  party  grieved,  and  he  had  judge- 
ment to  recover.  And  a  precedent  in  this  court,  Hil.  34<  Eliz^RoL 
682.  betwixt  Wentworth  and  Crisp  (a),  was  cited,  where  such  an 
action  was  brought,  and  the  plaintiff  had  judgement  to  recover. 
And  all  the  justices  were  of  the  same  opinion  in  this  case :  but 
because  it  was  a  new  case,  they  would  advise  until  next  term. 
[  207  ]  The  case  was  moved  again,  [Tr.  40  Eliz,']  to  have  the  resolution 
of  the  court :  and  they  all  resolved,  that  the  action  well  lay  upon 
tlie  statute.  It  was  then  moved^  that  those  tithes  were  personal 
chattels,  which  appertained  to  the  baron  only  (£),  and  he  hath  joined 
his  feme  with  him  in  this  action ;  and  therefore  it  was  ill.  Sed 
non  allocatur :  for,  the  feme  being  termor,  the  baron  is  possessed 
of  them  in  her  right ;  and  the  action  is  given  to  the  proprietor,  or 
farmer,  4^c,  wherefore  the  action  is  well  brought  in  both  their 
names.  And  it  was  adjudged  for  the  plaintiff.  Note ;  that  a  writ 
of  error  was  brought  upon  this  judgement.  And  the  error  was 
assigned  in  the  point  of  law.     And  the  judgement  was  affirmed* 

M.  40  Eliz.    A.  D.  1598.    B.R. 

Barsdale  v.  Smith.     [Cro.  Eliz.  633.] 
The  tithe  of      TRESPASS  by  a  vicar,  for  taking  two  loads  of  hay,  and  carrying 
Mo^to      *^  away.     The  defendant  pleads,  that  the  place  where,  Sfc.  is  within 
the  vicar       the  parish  of  Maidstone,  whereof  he  is  parson  imparsonee ;  and  it 
^J^J^^  "   was  set  out  for  tithes ;  and  that  he  used  to  have  decimas  garbarumj 
with  ded^     SffcBui.  The  plaintiff  replies,  and  shews  a  composition  in  the  time  of 
Irunh  tfAe"  '^^"g  Henry  3.  and  that  the  vicarage  was  then  endowed ;  which  was, 
**^Ee  hM      that  the  vicar  should  have  minvtas  decimas,  4f  totam  decimam  gar^ 
barton  in  Watworth,  (which  was  an  hamlet  within  tlie  said  parish, 
and  the  place  where,  Sfc.  and  was  parcel  of  that  hamlet,)  and,  that 
at  all  times,  whereof,  Sfc,  he,  and  his  predecessors  (vicars  there) 
had  used  to  have  the  tithe  of  hay  there ;  wherefore,  Sfc,     And  it 
was  hereupon  demurred.     Tanfield;  by  this  prescription,  he  can- 
not have  hay.     For  garba  is  always  corn,  and  therefore  this  pre- 
scription cannot  stand  with  the  composition.     Coke  e  contra :  for 
as  the  usage  hath  been,  so  it  shall  be  expounded  (c).     For  it  was 
adjudged  in  die  exchequer,  where  a  patent  was  made  by  king  John 


(a)  lfoore912.  pi.  1289.  S.  C.    This  action  too         (c)  Sims  t.  Bennett,  jhM.  883.  884.     Gumky^. 

waa  by  baron  and  feme  in  right  of  the  feme.  Burt,  Bun.  169.  post*  656.     Stephens  t.  Martin^ 

(6)  Jenkins  states  the  action  as  brought  by  the  cited,  ibid, 
kvu^nd  only,  and  3|[tt  held  ^oodv 
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to  one  and  his  successors,  that  because  Bracton  saitb,  that  anciendy  1598. 

successor  was  taken  for  hceres^  and  that  always  since  it  had  used  to  ^^ 

descend  jure  hcereditario^  the  heir  should  have  it  by  that  charter.  v. 

Wherefore,. 4*^.     And  all  the  court  here  resolved  accordingly;  for,  ^»w^- 

in  regard  it  was  an  ancient  charter,  and  constantly  had  been  used  [  208  ] 
to  extend  to  hay,  tFie  word  garba  might  well  extend  thereto,  although 
at  this  day  it  is  commonly  used  in  another  sense.     Wherefore  it 
was  adjudged  for  the  plaintiff. 


M.40&4lEIiz.    A.D.  1598.    B.R. 

Chambers  v.  Hanbury.     [Moore,  527.] 
On  a  trial  at  bar  in  prohibition,  the  suggestion  was,  that  the  ^^^y  ^ 
queen  and  all  those  whose  estate  she  hath,  have  used  to  pay  to  the  does  not 
rector  of  Ktngswood  2s,  4rf.  yearly  in  satisfaction  of  all  the  tithes  of  ^^^  ? 
certain  land,   called  C&idei/  in  KingsTDoodj  in  the  county  of  fVtUs^  the  retainer 
upon  which  prescription  the  issue  to  be  tried  was  taken.     Upon  *^^^S*' 
the  evidence  it  appeared,  that  the  queen  had  the  estate  of  the  abr 
hot  of  Kifigsnvoody  who  was  owner  of  the  land,  and  also  rector  in 
fee  in  right  of  his  abbey,  whence  it  was  inferred  by  JVilliams  Ser- 
jeant and  Francis  Moore^  that  the  prescription  was  not  proved  on 
the  part  of  the  plaintiff,  inasmuch  as  the  abbot  could  not  pay  him- 
self, nor  can  the  queen,  who  has  now  the  estate  of  the  abbot ;  but 
the  prescription  ought  to  have  been  stated  in  this  manner;  that  is, 
that  when  the  queen  demised  the  land,  the  occupiers  had  used  to 
pay  25.  4e^'  in  satisfaction  of  the  tithes.     Sed  curiae  viz.  Popham^ 
Clench,  and  Tenner^  contra  eos ;  for  they  were  clear  that  unity  of 
possession  is  not  a  perpetual  discharge  of  the  tithes,  nor  of  the  re- 
compence  in  lieu  of  them ;  and  if  so,  then  the  retainer  may  be  said 
to  be  a  payment  to  himself.     And  accordingly,  under  this  direction, 
the  jury  found  for  the  plaintiff. 


M.  40  &  41  Eliz.  A.  D.  1598.    B.R. 

Benton  v.  Trot.     [Moore,  528.] 
In  prohibition,  the  suggestion  was,  that  the  abbot  of  ^/Mam  Aa  abbot 
HolycrosSf  from  time  whereof  the  memory,  ^c.  before  the  dissolu-  rectory  and 
tion,  and  Robert  the  abbot,  at  the  time  of  the  dissolution,  were  n»n<^ 
seised  in  their  demesne  as  of  fee  of  the  manor  of  Nasingj  and  of  demised 
the  rectory  of  Nasingj  insimtd  et  semel ;  and  that  by  reason  of  the  *'***^  ^  **"^ 
premises,  they  held  the  manor  discharged  of  tithes :  that  the  abbot  afterwards 
surrendered  to  the  king,  whereby,  and  by  the  statute  of  dissolu-  ^^f^^ 
tions,  32  H.  8.  the  king  also  held  it  discharged,  for  by  that  statute  lands  of  the 
the  king  and  his  successors,  and  all  others  who  shbuld  have  abbey  ^Jl^,^? 
lands,  should  have^  holdy  retain^  keep^  and  enjoy  them  discharged  of  in  whose 
^payment  of  tithes  as  freely  and  in  as  ample  manner  and  form  as  the  S^^mat 
4ibbots  held  and  occupied  them  at  the  days  (f  theO'  dissolution,  or  com^  the  tunc  of 
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159S.     ing  to  the  kin^s  highness :  the  plaintiff  then  stated,  that  by  another 

■^  act  in  the  same  parliament,  no  one  shall  be  compelled  to  pay  tithes  for 

V.         any  lands  which  by  the  laxos  or  statutes  of  the  realm  are  discharged^  or 

^^'       fiot  chargeable  with  the  payment  of  any  such  tithes :  and  so  he  de- 

tfaeditsolu*   duced  the  manor  by  conveyance  of  the  inheritance  and  rectory  to 

smis.  and  ^^^  Edward  Denny  knight ;  but  the  manor  was  in  jointure  to  his 

had  been      mother  for  life,  who  was  married  to  Grevilj  and  the  rectory  was 

YMT^^d     ^°  lease  to  Trot  the  defendant,  upon  the  demise  of  sir  Edward 

had,  during  Denny;  and  he  pleaded  a  lease  made  by  Grevil  to  him  of  the  closes, 

paid  tithes;  Called  Great  Priestfields  and  Little  Priestfieldsj  being  parcel  of  the 

^■*®™'       manor,  and  complained  that  Trot  sued  him  in  the  spiritual  court 

lands  are      for  the  tithes  of  those  closes :  and  he  alleged  further  the  statute  of 

not  ei^pt   2  and  3  E.  6,  that  no  one  shall  be  compelled  to  pay  tithes  for  any  land 

payment  of  discharged  by  the  laws  and  statutes  of  this  realm  by  lawfod  prescrtp" 

^^^      tion^  or  composition^  real,  or  not  chargeable  with  the  payment  of  any 

such  tithes. 

Trot^  the  defendant,  pleaded  in  bar,  confessing  the  unity  of  in- 
heritance, and  that  the  abbot  before  and  at  the  dissolution,  held  all 
such  parcels  of  the  manor  as  he  held  in  his  own  hands  discharged 
of  the  payment  of  tithes :  but  he  pleaded  further  a  lease  made  7 
H.  8.  of  the  manor  and  rectory  by  the  abbot  to  sir  Thomas  Par, 
who  died  in  8  H.  8.  possessed  of  that  term,  which  was  for  thirty 
years,  whereupon  Matilda  his  widow  became  possessed  of  it  as  ex- 
ecutrix; and  she,  29  i/.  8.  before  the  dissolution,  demised  the 
closes  to  Gowch  and  Shelley  for  four  years,  who  before  the  disso- 
lution paid  the  tithes  in  kind  of  the  closes  to  Matilda^  as  &rmer  of 
the  rectory,  and  they  in  30  H.  8.  before  the  dissolution,  and  at 
tlie  time  of  the  dissolution,  paid  the  tithes  in  kind  to  the  lord  Crdm- 
well,  to  whom  Matilda  had  assigned  her  term ;  he  then  pleaded 
his  own  lease  and  the  dissolution,  as  the  plaintiff  had  alleged; 
and  traversed,  that  without  this,  Robert  the  abbot  held  the  closes 
discharged  of  the  payment  of  tithes  at  the  time  of  the  dissolution, 
as,  Sfc.  To  which  plea  the  plaintiff  demurred ;  and  it  was  argued 
by  Porster  and  Coke,  attorney,  with  the  plamtiff;  and  by  Francis 
Moore  and  Tanfield,  with  the  defendant 

The  plaintiff's  counsel  made  two  objections  to  the  plea,  the 
one  as  to  the  matter,  the  other  as  to  the  form.  As  to  the  matter, 
that  the  plea  admits  unity  in  the  freehold  and  inheritance  of  the 
rectory  and  the  manor  in  the  abbot  at  the  time  of  that  dissolution, 
[  210  ]  and  the  division  is  only  a  severance  for  four  years  of  the  closes 
whereof  the  tithes  are  demanded,  and  the  severance  not  made  by 
the  abbot,  but  by  his  lessee  for  years,  who  had  the  manor  and  rec- 
tory in  lease.  And  since  the  statute  of  31  if.  8.  enacts,  that  all 
others  shall  hold  the  lands  discharged  of  tithes  in  such  manner  as 
the  abbot  held  them,  and  the  abbot  held  the  reversicm  discharged ; 
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they  thought  that  the  lease  being  detennined,the  parties  who  now  hold      1 598. 
the  land  should  hold  it  discharged,  for  the  abbot  must  have  retained      ^enion 
it  discharged  upon  the  expiration  of  the  lease.    The  objection  as  to         v. 
the  form  was  to  the  traverse,  for  it  seemed  to  them  that  the  traverse  is 
superfluous,  inasmuch  as  the  unity  is  in  manner  confessed,  and  is 
avoided  by  the  lease  in  esse  at  the  dissolution,  so  that  there  was  no 
need  to  traverse  the  discharge.     And  if  the  traverse  be  necessary, 
yet,  as  it  is  made,  it  is  not  good ;  for  it  is  absque  hoc  that  the  abbot 
held  discharged  of  tithes  at  the  time  of  the  dissolution,  which  is 
matter  in  law  and  not  matter  in  fact 

The  defendant's  counsel  maintained  the  plea,  notwithstanding 
these  objections.     And  as  to  the  objection  to  the  matter,  they  con- 
ceived that  neither  by  the  words  nor  by  the  intent  of  the  statute  of 
31  //•  8.  was  any  unity  a  discharge  of  tithes,  except  unity  of  the 
land  and  rectory  in  the  abbot  in  his  occupation  together  at  the  day 
of  the  dissolution.     And  for  the  better  understanding  of  the  law  in 
this  point,  it  is  to  be  considered  how  tithes  at  the  first  began ;  and 
next,  how  many  manners  of  discharge  of  tithes  there  were  at  the 
common  law  before  the  statute ;  and^  thirdly,  the  words  and  intent 
of  the  statute  as  to  unity  being  a  discharge  under  it.     First  then,  by 
the  law  of  God,  the  laity  were  commanded  to  give  a  portion  of 
their  substance  to  spiritual  persons  for  the  exercise  of  their  func- 
tions, as  appears  in  the  sixth  chapter  of  St.  Paul  to  the  GalatianSf  T***  ^?L, 
Let  him  that  is  instructed  in  spiritual  things  depart  of  his  goods  to  lation  of 
him  that  instructeth  him.     Now  what  part  or  portion  he  should  de-  ^L^h£ch 
part  with  was  uncertain,  until  the  church  apportioned  it  after  the  is  certainly 
example  of  the  priests  of  the  old  law,  who  used  to  give  the  tenth  corrwtTi* 
part,  as  appears  by  the  judicials  of  the  Jews,  which  was  founded  •«  follows  i 
upon  the  vow  of  Jacobs  in  the  28th  chapter  of  Genesis,  that  if  God  ^)^a^  i, 
prospered  him  in  his  journey,  he  would  give  the  tenth  part  of  all  he  taug/u  in 
had,  as  the  Doctor  and  Student  writes  in  the  last  chapter,  (a)     And  communis 
after  that  the  portion  to  be  given  was  certainly  known  to  be  the  "*** '®  *•"*. 
tenth  part,  yet  the  person  to  whom  it  was  to  be  given,  was  uncer-  in  aU  good 
tain.     And  every  temporal  person  might  have  given  his  tithes  to  ^*^*' 
any  spiritual  person  whomsever,  having  cure  of  souls,  he  pleased,  met  with 
before  the  council  ofLateran ;  {b)  and  thence  it  happened  that  several  Son  pre- 
portions  of  tithes  issuing  out  of  land  within  different  parishes  were  cisely  in  the 
found  in  the  inheritance  of  religious  houses,  as  being  given  to  them  Jie^text" 
before  that  council.     But  that  council  restrains  men  from  giving  the  nearest 
die  tithes  to  any  other  than  the  parson  of  the  parish  within  which  of  the  edi- 
they  arise  (the  kingdom  being  divided  into  parishes),  and  thence  it  ^^^  ^ 
followed,  that  the  ecclesiastical  law  gives  suit  against  him  who  •r  211  1 


(a)  Di.  2,  cha.  55.  {b)  See  Selden  on  Tithes,  cha.  8.  beet.  9.  23.     Toller  on 

Tithes,  9.  110.    2  Inst.  641.  conira, 
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1598.     detains  tithes  from  the  parson  of  the  church.     But  from  this  it 
^Bgf^f^      manifestly  appears,  that  tithes  were  from  the  beginning  merely 
▼.         spiritual,  and  that  no  layman  was  capable  of  them.     And  to  this 
'      purpose  is  13//.  S.   FiizA.  Prohibition^  pi.  20.     If  a  parson  sell 
10$,7.  ^'^  his  tithes  for  money,  he  shall  sue  for  the  money  in  court  christian. 
And   S£.  3.   Fitzh.  Grants^  pUlO.    an  appropriation  of  a  par- 
sonage to  the  templars  was  not  grantable  over  to  the  hospitallers^ 
as  Herle  says  there,  because  the  privilege  of  retaining  tithes  to  their 
own  use  was  annexed  in  confidence  to  their  persons  by  the  ordi- 
nary who  made  the  appropriation,  and  is  not  transferable  by  grant 
from  the  one  to  the  other,  as  temporal  things  are ;  for  which  rea- 
son an  act  of  parliament  was  made  to  transfer  these  things  to  the 
hospitallers  in  the  17  of  J^.  2.  as  it  appears.     And  in  44  JS.  3.  5.  it 
is  ruled,  that  an  assise  does  not  lie  for  tithes,  but  that  if  the  lord  has 
reserved  the  tenth  paH  of  the  com  or  such  thing,  he  shall  have  an 
assise  of  that,  as  of  a  profit  apprendre.     So  in  7  £•  6.  it  appears 
from  Dyer  83.  {^stipra^  119.]  that  no  temporal  action  lay  for  tithes, 
until  the  statute  of  31  f/.  8.  gave  them  aRer  the  dissolution,  and 
that  the  appropriated  rectories  and  portions  of  tithes  were  given  to 
the  crown.     Whereby  it  is  proved,  that  though  the  abbots  had 
temporal  capacities  to  take  land,  and  also  spiritual  capacities  to  take 
tithes,  and  though  they  had  sometimes  the  inheritance  in  the  land, 
and  also  the  inheritance  in  the  tithes  which  proceeded  from  that 
^ame  land,  yet  those  two  inheritances  were  divided  in  them  in 
respect  of  their  several  capacities  ac  si  essent  in  diversis  personis. 

As  to  the  discharge  of  tithes,  there  were  three  manners  of  dis- 
charge at  common  law.     The  first  was  prescription :  the  second, 
privilege :  the  third,  unity.     The  discharge  by  prescription  was  in 
non  decimandoj  and  in  modo  decimafidi.  Spiritual  persons  only  could 
prescribe  in  non  decimando,  and  not  temporal  persons,  unless  lor 
lands  which  they  held  as  farmers  to  spiritual  persons.     And  fdr 
this  is  the  case  of  Wright  v.  Wright^  in  prohibition,  Hil.  38  Eliz. 
Boi.  628.    in  the  king's   bench,    Isupra  167.]  where  the  sugges- 
tion was,  that  the  land  was  of  the  possessions  of  the  bishop  of  Win* 
C  212  ]    Chester^  and  the  plaiatifF  prescribed  that  neither  the  bishop,  his  te- 
'    nants,  nor  farmers,  had  ever  paid  any  tithes  for  it  from  time  inmie- 
morial ;  and  adjudged  a  good  prescription.     So,  the  parson  of  a 
church  may  prescribe  for  his  glebe  in  another  parish.     And  so  of 
all  abbies  ami  religious  houses ;  tor  because  they  were  capable  of 
tithes,  they  were  capable  of  being  discharged  of  tithes  in  their  own 
land,   and  the  commencement  of  the  discharge  is  not  examinable 
when  there  hath  been  a  continual  discharge  from  time  immemorial, 
but  it  shall  be  intended  to  begin  upon  a  reasonable  cause.     But  this 
kind  of  prescription  is  not  alleged  in  the  prescription  in  the  prin- 
cipal case ;  for  it  is  aille^ed  that  the  abbot  was  parson  and  propria- 
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tor  of  the  land  from  time  whereof  the  memory,  8fC.  and  that  bjr     1598. 
reason  of  the  premises  he  held  the  land  discharged  of  the  payment      j^g^^^f^ 
of  tithes,  Sfc.  by  which  conclusion  it  appears  that  the  reason  and       jr. 
commencement  of  the  discharge  is  miity ;  and  against  the  plea  oS- 
the  party  no  other  discharge  can  be  intended  or  presumed,  as  it 
might  be  if  it  had  alleged  the  prescription  in  non  dedmando  without 
such  conclusion.     The  prescription  in  modo  decimandi  is  common  to 
spiritual  and  temporal  persons ;  and  if  land  discharged  per  modum 
decimandi  fall  into  the  inheritance  of  a  rector  in  jure  ecclesi(Sy  this 
does  not  interrupt  the  prescription,  but  the  retainer  of  what  is  due 
for  the  tithes  shall  be  said  to  be  a  payment  to  the  rector  himself  in 
order  to  continue  the  prescription  in  whose  hands  soever  the  land 
shall  afterwards  come  upon  its  disjunction  from  the  rectory,  as 
was  resolved  upon  evidence  at  bar  in  a  prohibition  in  the  case  of 
Chambers  v.  Hanbwry^  \jsupra^  208.]     The  discharge  by  privil^^e 
is,  where  the  pope,  who  formerly  usurped  the  privilege  of  supreme 
ordinary,  by  bull  granted  the  privilege  of  being  discharged  from 
the  payment  of  tithes ;  but  this  was  always  to  be  made  to  a  spi- 
ritual person  who  could  take  the  cure  of  souls :  as  in  \OELiz.  Dyer^ 
277  b.  [supra^  132.]  the  bull  to  the  religious  of  the  order  of  Cister- 
tians  privil^ed  them  that  they  should  not  pay  tithes  of  the  lands 
quaspropriis  manibus  excoluerunt:  and  yet  their  lessees  and  fiurmers 
paid  them.    And  many  discharges  were  under  such  privileges  in 
conditions  and  provisions  contained  in  the  bulls.    The  discharge  by 
unity  is  more  properly  a  suspension  than  a  discharge;   for  the 
unity  is  of  the  land  in  a  temporal  capacity,  and  of  the  tithes  in  a 
spiritual  capacity,  both  of  equal  estate  of  inheritance  in  one  person, 
so  that  it  is  a  discharge  for  the  time  of  the  pajrment  of  tithes  from 
the  necessity  of  reason,  because  he  cannot  pay  tithes  to  himself; 
but,  when  the  land  is  come  into  the  hands  of  one,  and  the  right  to 
the  tithes  into  the  hands  of  another,  in  that  case  the  necessity  is    [  218  1 
removed,  and  the  tithes  are  payable  for  the  land.    And  the  con- 
junction of  both  the  inheritances  in  one  person  was  not  any  per- 
petual discharge,  because  the  capacities  in  which  he  took  them  were 
several,  so  that  the  spiritual  thing  could  not  extinguish  in  the  tem- 
poral, as  it  would  be  of  things  temporal,  such  as  rents,  commons, 
profits  apprendre^  and, the  like.     And  this  is  proved  bySOiif.  8. 
Dy.  43.  where  it  is  resolved  by  the  justices  and  all  tiie  seijeants, 
that  if  a  parson  purchase  land  within  the  parish,  and  demise  it  for 
years,  or  make  a  feoffinent  of  it,  he  shall  have  the  tithes  frt)m  his 
own  lessee  or  feoffee.     So,  he  shall  for  such  land  pay  tithes  to  his 
farmer  of  the  rectory,  if  he  demises  the  rectory,  and  retains  the 
land  in  his  own  hands.     And  according  to  this  is  7  E.  6.     Bro. 
Disme$  17.  —  We  are  now  to  consider  the  statute  of  81  /if.  8.  the 
intent  of  which  was  founded  up<m  this  providence,  viz.  that  as  the 
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1598.  l^islature  had  now  given  to  the  king  the  lands  of  the  religious 
""^j"*  persons,  and  the  king  could  di^ose  of  them  to  his  temporal  sub- 
T.  jects,  who  were  not  capable  of  tithes,  nor  of  such  discharges  of 
^'  the  tithes  of  lands,  as  the  abbots  had  enjoyed ;  in  order  to  avoid 
contention,  and  to  encourage  the  purchasers  of  abbey  lands,  they 
were  desirous  of  providing  that  the  king,  and  all  other  persons 
who  should  have  any  abbey  land,  should  hold  it  discharged  from  the 
payment  of  tithes  in  like  manner  as  the  abbots  held  it  at  the  day  of 
the  dissolution ;  and  according  to  this  intent  they  inserted  the  said 
branch  of  discharge  of  tithes  in  the  said  statute  of  SI  //•  8.  of  the 
dissolution  of  monasteries :  by  which  it  is  clear  both  in  the  letter 
and  the  intent  that  all  lands  which  the  abbots  held  discharged  by  the 
privilege  of  any  bull,  or  by  any  manner  of  prescription,  the  king 
and  every  other  person  should  hold  for  ever  discharged  according 
to  the  privilege  and  prescription :  and  also  that  where  the  abbots 
held  at  the  time  of  the  dissolution  any  land  in  their  hands  discharged 
of  tithes  by  reason  that  they  themselves  were  the  persons  to  whom 
the  tithes  were  payable,  there  the  king  and  every  other  person 
should  hold  those  lands  discharged  for  ever,  if  the  abbot  had  an 
equal  estate  in  the  land  and  tithes;  and  this  by  the  words  of  the 
statute,  that  they  should  retain  and  keep  the  land  discharged  asfreebf  - 
as  the  abbots  S^c.  But,  if  the  abbot  were  out  of  possession  of  the 
rectory  or  of  the  land  at  the  time  of  the  dissolution,  so  that  tithes 
were  then  paid ;  then  the  land  was  not  discharged  at  the  dissolu- 
tion, and  therefore  shall  pay  tithes  perpetually.  For  where  there 
is  no  discharge  but  unity,  there  the  unity  must  be  of  the  occupation 
r  214  1  of  both  together,  and  no  other  unity  of  estate  was  any  discharge  at 
common  laW,  neither  at  the  time  nor  before  the  dissolution,  as  is 
proved  by  the  cases  before  cited,  and  is  also  expounded  by  the 
whole  usage  and  experience  since  the  statute,  as  appears  from  the 
case  of  copyholders  of  abbey  lands  where  the  abbots  were  also  par^ 
isons;  there»  there  was  unity  in  the  estate  of  freehold  of  the  rectory 
and  also  of  the  copyholds,  and  yet  the  copyholders  have  always 
paid  tithes  since  the  statute:  whence  it  should  seem  that  unity  of 
the  freehold  and  inheritance  without  unity  of  the  occupation  of  the  ' 
land  and  rectory  in  the  abbot  in  the  principal  case,  is  not  such  a 
discharge  of  tithes  as  is  within  the  intent  or  letter  of  the  statute. 
And  if  he  who  was  lessee  for  years  of  both  under  the  abbot,  that 
is,  of  the  land  and  rectory,  had  not  leased  out  the  land,  it  would 
be  a  great  question  if  that  land  by  such  unity  in  the  hands  of  the 
lessee  for  years  should  pay  tithes.  For  the  words  of  the  statute  are, 
that  the  king  and  his  patentees  shall  hold  them  discharged  as  freely 
as  the  abbot  held  them  the  day  of  the  dissolution ;  and  if  the  abbot 
did  not  hold  the  land  and  rectory  together  in  his  occupation*  he 
did  not  hold  the  land  discharged  of  tithes  at  all :  and  whether  Uie 
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holding  of  his  former  shall  be  said  to  be  within  the  statute  as  if  he  1598. 
had  hdd  them  himself  is  doubtful.*  But  here  the  case  is  stronger,  sentou. 
because  the  farmer  had  leased  out  the  land  and  retained  the  rectory,  t. 
and  he  took  the  tithes  of  the  land  at  the  time  of  the  dissolution  ^^^' 
from  the  lessee  of  the  land  in  right  of  the  rectory,  so  that  the  land 
was  neither  then  discharged,  nor  did  the  abbot  then  hold  it; 
wherefore,  ^c.  As  to  the  matter  of  form,  the  traverse  seemed  to 
them  to  be  good:  1st.  because  in  the  whole  suggestion  there  is 
but  one  thing  material  and  traversable,  and  that  is  the  discharge  at 
the  time  of  the  dissolution ;  and  upon  that  the  prohibition  is  founded, 
and  therefore  the  defendant  has  traversed  it.  For  if  he  were  to 
traverse  the  discharge  before  the  dissolution  by  unity  time  imme- 
morial, that  is  not  material,  because  admitting  the  unity  time 
immemorial,  it  is  not  material  if  there  was  no  unity  at  the  disso- 
lution :  and  if  he  were  to  traverse  the  unity  in  seisin  at  the  tinle 
of  the  dissolution,  that  is,  that  the  abbot  was  not  seised  of  the  land 
and  rectory  at  the  time  of  the  dissolution,  this  would  pass  against 
him,  because  he  was  seised  of  an  estate  of  freehold  and  inheritance 
in  both.  And  therefore  the  defendant  hath  done  well  to  confess 
such  seisin,  and  to  shew  a  severance  in  occupation,  and  that  the 
land  was  out  of  the  hands  of  the  abbot  by  lease  for  years  at  the 
time  of  the  dissolution. 

FenneTj  puisne  justice,  was  with  the  defendant  in  both  points,  [  215  ] 
viz.  the  matter  in  law  and  the  traverse.  Gawdy  was  with  the  plaintiff 
in  both  points.  Clench  and  Popham  were  with  the  defendant  as  to 
the  matter  in  law,  and  with  the  plaintiff  for  the  insufficiency  of 
the  traverse.  And  Popham  said,  that  unity  of  estate,  and  not  of 
occupation  at  the  day  of  the  dissolution  by  the  abbot,  is  no  discharge 
of  tithes  within  the  statute.  But,  if  the  abbot  at  the  time  of  the 
dissolution  held  the  land  in  fee,  and  the  rectory  likewise,  this  land 
is  always  discharged ;  and  this  construction  has  been  always  made  in 
this  court  upon  the  words  of  the  statute,  that  the  king  shall  retain  and 
keep  the  land  as  freely  discharged^  as  the  abbot  held  it  the  day  of  the  dis^ 
solution.  And  so  it  was  ruled  in  the  case  o(  Knightly  v.  Spencer j  [supra 
192.]  and  in  another  case  between  Green  and  Bosekin,  [supra  197.] 
and  so  also  it  was  taken  by  the  justices  of  the  common  bench.  But 
as  to  the  case  of  copyholders,  he  took  it  to  be  clear  that  they  shall 
not  be  discharged ;  and  if  the  abbey  land  were  in  lease  for  a  year, 
or  otherwise,  at  the  time  of  the  dissolution,  and  not  in  the  proper 
manurance  of  the  abbot,  that  land  is  not  discharged  by  the  unity 
of  the  freehold  in  him.  And  as  to  the  traverse,  he  said  that  it  is 
tiie  matter  in  law  which  is  traversed,  whereas  nothing  is  traversable 
but  matter  in  fact :  for  the  matter  in  fact  is  the  tmity,  and  the  con- 
-elusion  upon  that  is  by  reason  tvhereqf  the  abbot  held  discharged. 
And  the  traverse  of  the  discharge  is  the  traverse  of  the  conclusion, 
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1598»  whereas  it  should  be  of  the  unity,  which  is  the  matter  in  fact; 
■  jjg„|^  and  he  confessed  that  unity  from  time  immemorial,  before  the  di*- 
▼.  solution,  is  not  material,  but  unity  at  the  time :  and  if  an  abbot 
had  purchased  land  and  a  rectory  the  very  instant  before  the  dis- 
solution,  and  was  seised  of  both  in  demesne  and  occupation  at  the 
time  of  the  dissolution,  he  said  that  that  land  will  always  be  dis- 
charged of  tithes.  And  in  the  principal  case  it  seems  that  the  special 
matter  would  well  enough  have  mwitained  the  issue  for  the  d^ 
fendaut  against  unity  of  seisin,  {a) 


M.  41  Eliz.    A.  D.  1598.    B.  R. 

Green  v.  Hun.    [Cro.  Eliz.  702.] 

In  prohibition  for  suing  for  tithes  of  the  rakings  of  barley,  the 

the  looT^   plaintiff  alleged  a  prescription  to  make  the  barley  into  cocks,  and 

cock  of  the   to  pay  the  tenth  cock  in  satisfaction  of  the  tithes  of  the  barley,  and 

diM^trgeof  of  ^6  rakings  minus  vohmtarie  dispersed.     And  it  was  thereupon 

a!^*^*^  *  demurred;  because  he  did  not  aver,  that  those  rakings  were  not 

mooiunia'    minus  voluntarie  dispersed.     For  Bacon^  who  moved  it,  said,  that 

^ffoo^*"  "^  ^^  •^^*'  ^^  ^^  ruled  in  the  common  bench  in  one  Adami  case, 

•  [  216  1  ^^^  ^  prescription  to  pay  the  tenth  cock  generally,  in  satisfaction  of 

all  rakings,  was  not  good.     For  he  might  leave  the  greater  part  of 

the  com  in  rakings.     But  all  the  court  held,  that  the  prescription 

was  good,  and  there  needed  not  any  averment;  but  that  ought  to 

Modui  to     come  on  the  other  part,  if  he  would.     Secondly,  he  sued  for  tithe 

^1  ^       of  wool,  and  alleged  a  custom  to  pay  it  every  year  at  Lammas-^ay : 

I'Amnias-     and  that  he  set  it  out,  ^c.     And  it  was  thereupon  moved,  that  it 

^'^^^^'^    was  not  good;  for  this  is  not  a  modus  decimandi:  but  for  the  time 

only,  which  is  to  be  tried  in  the  spiritual  court.     But  the  court 

held  it  to  be  good :  for  it  is  due  de  jurej  when  it  is  clipped ;  but 

by  prescription  it  may  be  set  out  altogether  at  another  day,  and  that 

is  good.     And  if  the  spiritual  court  will  not  allow  thereof,  as  it  b 

Ciwtom  to    here  alleged  that  they  will  not,  it  is  fit  to  prohibit  them.     Thirdly, 

tithe  for  ^     ^^  prescribed  that  for  young  cattle  reared  for  the  pail  to  be  milch 

youngest-    kine,  or  for  the  plough,  no  tithes  have  been  accustomed  to  be 

for  plough    paid:  and  it  was  thereupon  demurred,  and  adjudged  a  good  pre- 

^JJ*^*        scription ;  for  they  be  for  the  public  weal.     And  the  parson  is  to 

have  benefit  of  them  jn  another  kind.     And  it  was  held,  that  for 

pastures  of  such  cattle  no  tithes  are  due  for  the  reason  aforesaid. 

Cofltom       Fourthly,  he  prescribed,  that  for  all  wood  combustible  he  used 

hearS^       to  pay  a  penny,  called  a  hearth-penny^  in  satisfaction  for  all  tithes 

pemi^tat     thereof:  and  it  was  thereupon  demurred.     And  it  was  adjudged  to 

(a)  Green  t.  BaUert  3  Co.  Rep.  4S.  anU.  189.     Lord  t.  Turk,  pott.  Bun.  ISS.  pofl.  131S.    Xoin- 
Htmkejf  t.  Gay,  Bun.  S7.  post.  619.    DoMtoft  v.    bert  v,  Cummim,  potU  1016. 
CuHeene,^,  287.    JHckimon v,R€ade,poit,  358. 
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be  a  good  prescription.     For  other  kind  of  tithes  he  alleged  also     1£;98. 
other  such  payments  of  the  like  sums,  S^.    Et  quad  omnesj  et  sin^ 
gula  persona^  rectores  de^  Sfc.  have  used  to  accept  thereof,  S^c. ;         t. 
and  the  defendant  traverseth :  quod  omnes^  et  singuUe^  Sfc.  had  not       -^^^ 
accepted.     And  it  was  thereupon  demurred ;  for  he  ought  to  have  all  combiw- 
traversed  the  custom  alleged,  and  not,  quod  omneSj  et  singula,  Sfc*.  ^^^ 
did  not  accept.     For  then,  if  any  of  them  did  not  accept,  he  over- 
throws, the  prescription,  which  is  not  reasonable.     And  so  was  the 
opinion  of  the  court.     Wherefore  it  was  adjudged,  quod  prohibitio 
stet* 


H.  42  Eliz.    A.  D.  1599.    B.  R.  [  217  ] 

Austen  v.  Pigot.    [Cro.  Eliz.  736.] 
Prohibition  for  suing  for  tithes,   wherein  it  was  suggested,  Fhxyfin 
that  p.  proprietor  of  the  rectory   of   B.  wherein    those  lands  ^JJ^-biAm 
are^  and  all  his  predecessors  have  had  twenty  acres  of  pasture,  and  need  not  be 
another  close  containing  twenty  acres  of  wood,  in  satisfaction  of  P***^**®* 
tithes.     And  his  witnesses  being  examined,  according  to  the  statute 
of  2  Ed.  6.  proved  that  he  had  the  twenty  acres  of  pasture,  but 
not  of  wood.      And   thereupon   Coke,   attorney-general,    prayed 
consultation:  for  the  suggestion  is  not  sufficient,  that  he  had  the 
dose,  8fc.  without  shewing  of  what  estate,  or  how.     The  su^es- 
tion  also  is  not  proved  as  it  is  alleged.     But  all  the  court  held  it  to 
be  well  enough :  for  it  is  sufficient  that  he  had  it,  and  the  other 
cannot  shew  how.     And  so  doctor  Cottoris  case  was  ruled  accord-   Supra  199. 
ihgly.     The  proof  also  in  a  prohibition  need  not  to  be  so  precise : 
but,  if  it  appear  that  the  court-christian  ought  not  to  hold  plea 
thereof  it  sufficeth.      And  therefore,   if  there  be  a  prescription, 
that  the  parson  holds  an  hundred  acres  of  land  in  satis&ction  of 
tithes,*  and  the  proofs   be,  that  he  holdeth   sixty  acres  only  in 
satisfaction  of  them,  it  is  well  enough.      So  here  the  substance  is 
proved,  that  he  held  land  in  satisfaction,  S^c.  wherefore  it  was 
agreed,  that  the  plaintiff  should  declare,  and,  that  the  defendant 
should  plead  to  issue. 


H.  42  Eliz.    A.  D.  1599.    B.  R. 

&%Ueif  V.  Crwmley.    [Cro.  Eliz.  736.] 

Prohibition  for  tithes:    the  defendant  shewed,  that,  before  Fh>hibitioii 

that  time,  the  plaintiff  had  sued  in  chancery,  to  stay  it  by  Eng-^  iSu^ra"  if 

Ush  bill,  and  afterwards  brought  a  prohibition  there,  and  a  con-  i*  ^^^  no* 

sultation  was  there  granted ;  and,  that  this  prohibition  is  for  the  ^S^. 

same  cause,  viz.  for  matter  of  discharge :  wherefore  he  prayed  a  axniiuitioii 

consultation   upon   the   statute  of  50  Ed.  3.  c.  4.  which  is,  that  SL.**  "* 
consultation  being  once  duly  granted,  there  shall  not  be  another 


met- 
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1599.  prohibition.  But  the  court  held,  that  this  consultation  was  not 
duly  granted  according  to  the  intent  of  the  statute;  because  the 
prohibition  was  not  duly  grantable  there,  and  so  out  of  the  statute: 
^'^*™^*  for  it  was  not  duly  granted  upon  an  English  bill.  And  by  Popham^ 
[  218  ]  the  statute  is  to  be  intended  where  the  consultation  is  granted  upon 
examination  of  the  matter,  and  not  for  the  insufficiency  of  the  pro* 
ceedings.  Quodjidt  concessum.  Whereupon  it  was  awarded,  that 
the  prohibition  should  stand. 


T.  42  Eliz.    A.  D.  1599. 

Wortly  V.  Herpingham.    [Cro.  Eliz,  766.] 
Notguaty        Debt.     The  plaintiflP,  being  farmer  of  the  rectory  of  X/rifo/r^on 
pleafTim     *^  comitat,  Ebor.   brought   debt  against  the  defendant  upon  the 
•ction  of      statute  of  2  Ed.  6.  for  carrying  away  his  com,  the  tithes  not  being 

■tatute^of  *  ^^^  ^"^  ^^^  demanded  the  treble  value.  The  defendant  pleaded 
S&SE.6.  not  guilty.  Coke^  attorney-general,  moved,  that  it  was  not  any 
issue  in  this  action.  But  all  the  court  resolved,  that  it  was  well 
enough ;  for  it  was  not  for  a  non  JesancCj  but  for  a  mal-fesancej 
wherein  the  tort  is  supposed.  And  in  an  action  upon  the  statute^ 
which  prohibits  a  thing,  upon  which  a  penalty  is  demanded,  the 
issue  may  be  non  culp.  or  non  debet,  and  so  it  hath  been  oftentimes 
ruled  in  this  court*     Wherefore  the  issue  was  joined  accordingly. 


M.  42  Eliz.     A.  D.  1599. 

Crouch  V.  liyer.    [Cro.  Eliz.  784.] 
Copyhold-        Prohibition  for  suing  for  tithes,  4*^.  wherein  is  surmised,  that 
riteDTO  of^  the  bbhop  of  Winton  was  seised  in  fee  of  the  manor  of  Bishops- 
bifihop  may    WoUon,  whereof  the  plaintiff  is  a  copyholder  in  fee :  and  that  he, 
Sndn^him    ^'^^  ^  predecessors,  from  time  whereof,  Sfc,  had  been  patrons  of 
in  a  non  d^.  the  church  of  JS.  whereof  the  defendant  is  parson;  and  that  he, 
Moore  618.  ^^^  ^^^  predecessors,  from  time  whereof,  Sfc.  and  all  his  farmers  and 
Ydhr.  s.       copyholders  of  the  said  manor,  had  been  discharged  of  tithes,  4^. 
and  shews,  that  this  land  is  ancient  copyhold  of  the  manor  demis- 
able, from  time  whereof^  Sfc.     And  because  the  parson  sued  for 
tithes,  and  the  court  christian  would  not  allow  of  that  plea  in  dis- 
charge, he  brought  the  prohibition.     And  upon  this  surmise  the 
defendant  demurred.     Tanfield  for  the  defendant  moved,  that  this 
surmise  is  not  sufficient  to  ground  this  prohibition.     For,  although 
the  bishop  himself,  being  a  spiritual  person,  may  prescribe  to  be 
discharged,  S^.  because,  by  intendment,  such  persons  might  be  so 
[  219  ]    before  the  council  of  Lateran,  by  reason  whefeof  their  farmers  for 
years,  or  tenants  at  will,  might  be  so  discharged,  because  their's 
is  the  possession  of  the  bishop  himself  as  it  hath  been  adjudged  in 
SopirnKST.    JVrighfa  c^se;   yet  it  is  not  so  for  copyholds,  which   are  also 
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grounded  by  custom,  before  time  of  memory ;  so  it  cannot  by  in-     1599. 
tendment  be  the  possession  of  the  bishop  at  the  time  of  the  said    "TT^jT 
council ;  but  it  must  have  continued  in  the  hands  of  the  copyholders         ▼. 
a  long  time  before ;  for  otherwise  it  could  not  be  copyhold.     And      ^n/^* 
in  29  Eliz.  it  was  ruled,  by  advice  of  all  the  justices,  upon  a  case 
depending  in  the  exchequer,  that,  although  the  queen  shall  not 
pay  tithes  for  her  own  possessions,  because  she  is  persona  miata^ 
and  so  might  well  retain  them,  yet,  if  she  grants  them  by  patent 
in  fee,  her  grantees,  or  her  copyholder  of  inheritance,  shall  pay 
tithes;  for  they  do  not  participate  of  the  queen's  prerogative  there- 
in: and  this  copyholder,  who  was  before  time,  S^c.  cannot  pre- 
scribe; for  then  there  would  be  two  times  of  memory,  which  is 
repugnant  in  itself.     Wherefore,  8fc.    Coke  e  contra;  for  although  a 
lay  person,  at  the  common  law,  could  not  prescribe  to  be  dis- 
charged of  tithes,  because  he  is  not  capable  of  such  spiritual  things; 
yet,  as  being  tenant  to  a  spiritual  corporation,  he  may  prescribe  in 
them,  but  not  in  himself:  for  all  those  copyholds  are  derived  out  of 
the  manors   which  were  the  possessions  of  the  bishop ;  and  the 
freehold  yet  abides  in  the  bishop.     For  this  prescription  is  for  the 
bishop's  benefit :  for  thereby  he  shall  have  the  greater  fines  fi*om 
his  copyholders ;  especially  the  lord  of  the  manor,  who  hath  the 
advowson,  may  so  prescribe ;  because,  it  may  be,  it  was  so  at  the 
foundation,  tliathe  and  his  copyholders   should  be  discharged. 
Which  is  the  reason,  in  CotUnCs  case,  that  the  lord  of  a  manor,  in  Supn  199. 
respect  of  a  recompence  given  to  the  parson,  shall  have  the  tit&es 
of  his  tenants.     And  so  Pigot  and  Hemi  case  was  ruled.     Where-  Supra  3oa 
fore,  8fc.     But  Popham  and  Fenner  held,  that  this  prescription  is 
ill ;  because  the  copyholders  are  intended  to  be  before  the  CQqncil 
otLateranj .  at  which  time  every  one  might  give  his  tithes  where  he 
would;  and  spiritual  persons  might  prescribe  to  retain  them  to 
themselves :  but  they  ought  to  prescribe  in  themselves,  and  their 
predecessors,  and  not  in  a  que  estate  of  the  manor.     And  then  a 
copyholder  cannot  prescribe  to  retain  them  himself;  and  so,  by 
consequence,  he  cannot  prescribe  to  be  discharged :  but  a  bishop 
may  prescribe  to  have  the  tithes  of  his  copyholders,  which  shall  be 
good  against  the  parson :  and  upon  the  erection  of  the  patronage 
it  could  not  be  allowed,  that  copyholders  should  retain  their  lands 
discharged,  which  always  should  be  out  of  the  lords  possession ; 
and  they  ought  to  be  appointed  how  they  shall  go  by  him,  who    [  220  1 
had  then  the  possession  before  the  council,  and  that  was  intended 
to  be  the  copyholder  himself.     But  of  lessees  for  years  it  is  other- 
wise ;  for  they  shall  be  intended  to  be  the  possessions  of  the  bishop 
himself,  at  the  time  of  the  council.     Wherefore,  Sfc.  Gawdi/  and 
Clench   doubted   thereof:    Wherefore,   adjoiamaiur^  8  Ed.  4.   IS. 
Note,  that  PascA.  44  j&fiz.  this  case  was  argued  again;  and  then 
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1599.     Gamiy^  Venner^  and  YelverUm  resolved^  that  this  prescription  was 
^^^      good ;  for  all  copyholds  are  derived  out  of  the  manor :  and  it  shall 
T.         be  intended,  that  this  prescription  had  its  commencement  at  such 
•^^^3'^*      time^  when  all  was  in  the  lord's  hand ;  and  the  one  prescription  is 
not  contrariant  to  the  other,  although  both  were  from  time  where- 
of^ tfc.  for  the  one  shall  give  place  to  the  other :  and  this  objection 
may  be,  where  a  copyholder  prescribes  for  common,  or  the  like> 
which  is  usual.     But  Papham  held  his  former  opinion :  yet,  not- 
withstanding^ it  was  adjudged  for  the  plaintiff. 


P.  43  Eliz.     A.  D.  1601 .     B.  R. 

Beal  V.  Web,     [Cro.  Eliz.  819.] 

No  consult-  Prohibition  for  tithes  against  the  defendant,  farmer  of  the 
■'^^r**'"  rectory  of  Frittenderj  in  the  county  of  Essex,  it  was^urmised,  that, 
appetft,  from  time  whereof,  4*^.  the  plaintiff  had  used  to  pay  45.  per  amtwn, 
^^^°**  in  discharge  of  all  tithes.  And  his  proofs  were,  that  he  used  to 
the  nme^  pay  45.  6cL  per  annum.  And  upon  this  variance,  a  consultation 
J*22ed,  ^**  prayed.  And  because  it  appeared,  that  there  were  not  any 
Vide  to-  tithes  due  in  kind  to  the  parson,  as  he  had  sued ;  but  it  was  a  modm 
^^,1^1,.  dectmandi,  although  not  in  such  manner  as  the  plaintiff  surmised, 
Fi|pDC,&P.  the  court  held,  that  the  defendant  should  not  have  a  consultation. 

For  he  had  not  any  cause  to  sue  for  tithes  of  the  land,  and  it  was 

ruled  accordingly.     Fide  2  Eliz.  Dy.  171. 


T.  43  Eliz.    A.  D.  1601.    C.B. 

BlachtoeVs  Case.     [Cro.  Eliz.  843.] 

TithMse-         Prohibition.    The  case  was,  that  a  parishioner  severed  the 

bemedfor   ^^^  ^^^  ^®  ^^^^  parts;   but  being  in  a  close,  the  gate  was 

in  die  court  locked  SO  that  the  parson  could  not  come  at  them,  and  he  sued  in 

Yo^-i    the  spiritual  court :  and  there  the  question  was,  whether  the  gate 

were  locked,  or  open.     And  thereupon  a  prohibition  was  brought, 

supposing  this  to  have  been  a  temporal  matter ;  for  the  tithes  being 

severed  are  lay  chattels.     But  the  court  said,  that  although  the 

tithes  be  severed,  yet  by  tlie  statute  they  remain  suable  in  the  ^i- 

ritual  court.    And  then  the  other  is  but  a  consequent  thereof,  and 

therefore  is  there  triable.     And  if  they  refuse  to  allow  his  proo&, 

as  it  was  surmised,  (but  not  within  the  prohibition,)  it  was  said, 

that  be  ought  to  appeal. 


CASE&,  2Sl 

H.  44  Eliz.    A.  D.  1602.    C.  B.  *^o«' 

Itobinsorif  Vicar  of  the  Church  of  KimboUofi^  v.  Bedet^  Robhmtt 

[Cro.  Eliz.  873-]  b^^. 

Trespass,  tot  taking  certain  loads  of  wood,  set  out  for  tithes :  Vicaraj^ 
die  defendant  pleaded  not  guilty.     The  plaintiff  shewed  in  evi-  unit^to 
clence,  that  in  tlie  time  of  king  Ed.  3.  the  rectory  was  impro-  the  rectory 
priated,  and  the  vicarage  then  endowed,  and  {inter  alia)  the  tithes  tentment  of 
of  wood  were  allotted  to  the  vicar.    The  defendant  shewed,  that,  *  "^'^  *" 
K>r  160  years  last  past,  there  had  tiot  been  any  vicar  presented 
there^  until  the  plaintitf  obtained  a  presentation  from  the  queen  by 
colour  of  lapse ;  and  so  pretended,  that  in  r^;ard  it  had  continued 
so  long  in  this  manner,  it  became  reunited  to  the  rectory     But 
the  couit  informed  the  jury,  that  although  a  vicarage  is  always 
taken  out  of  the  parsonage,  and  for  the  necessity  thej^eof  may  be 
teanited  to  supply  the  parsonage,  yet,  by  continuance  of  time  in 
not  presenting  a  vicar,  which  is  the  de&ult  of  the  parson  himself 
it  ought  not  to  be  adjudged  to  be  a  discontinuance  of  the  vicarage* 
But  somewhat  ought  to  be  shewn  of  the  reuniting  thereof.    Where- 
fera,  by  the  court's  direction,  the  jury  found  for  the  plaintiiE 


T.  44  Eliz.    A-  D.  1602.     B.  R. 

Dm^  y.  Peckvell.    [Moore  19 15.] 
In  debt  for  tithes,  nau  debet  was  pleaded,  and  it  was  found  that  Cfo.Ja.70w 
debet  78/.,  and  as  to  the  residue  turn  debet;  and  damages  were  as*  ^^^^  [. 
.sessed  at  Id.  and  405.  costs.     The  plaintiff  released  the  damages  «rrmr- 
and  costs,  and  had  judgment  for  the  debt.     Note,  1.  The  statute 
which  gives  treble  damages  does  not  allow  the  jury  to  give  other 
damages.     2.  No  costs  being  given  by  the  statute;  the  jury  cannot 
assess  costs.     3.  Two  fiumers  may  join  in  an  action  upon  the  sta- 
tute.    4.  A  &rmer  of  tithes  shall  have  an  action  by  the  equity  of 
Che  statute,  because  he  has  the  right  to  the  tithes  though  the  statute    [  222  ] 
does  not  give  the  action  to  the  farmer.     5^  An  agreement  with  the 
one  &rmer  shall  bind  his  companion. 


H.  45  Eliz.    A.  D.  1603.     B.  R* 

Oibson  V.  Holcrqfi.    [Yelv.  31.] 

The  suggestion  in  a  prohibition  to  stay  a  suit  in  the  spiritual  j^^^?  JJ* 
court  for  tithes  was,  that  the  abbot  of  Vale  Royal  in  Cheshire  was 
seised  of  the  parsonage  of  JV.  and  of  the  grange  of  Damaly  whereof 
tithes  were  demanded  by  the  present  parson  of  IV.  and  that  the 
said  abbot  and  his  predecessors  from  time  whereof,  ^c.  were  seised 
of  the  said  parsonage  of  fV.  and  of  the  said  grange  of  D.  in  their 
demesne  as,  ^c.  in  right  of  their  abbey,  and  ratione  inde  showed 

Vol.  I.  P 
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1603. 

.Giiton 

y. 
Holcrqfl, 


the  unity  of  possession  in  discharge  of  the  tithes  upon  the  statute  of 
31  H.S.  To  which  the  defendant  pleaded^  that  the  abbey  was 
founded  5  E.  I.  (which  is  within  time  of  memory),  and  shewed 
land  confessed  the  unity  of  the  parsonage  and  grange  after  the  time 
of  the  foundation.  And  upon  the  motion  of  Coke^  the  attorney 
general  {per  totam  curiam\  the  plea  in  bar  is  good ;  and  it  is  not 
necessary  to  traverse  the  prescription,  for  the  shewing  of  the 
foundation  of  the  abbey  to  be  after  the  time  of  memory  is  a  suffi« 
cient  confessing  and  avoiding.  But,  if  the  defendant  against  thie 
suggestion  of  the  perpetual  unity  would  shew,  that  the  demesnes 
before  the  statute,  and  in  the  time  of  the  abbot,  were  in  the  hands 
of  the  farmers,  8fc.  there,  he  ought  to  traverse  the  prescription ;  for 
although  the  possession  was  chargeable  in  other  hands,  yet  as  to 
the  fee-simple  which  remained  in  the  abbot,  it  is  a  discharge  in 
right 


M.2Ja.    A.D.  1604.    B.R. 

HaU  v.  FeityplaceJ*    [Cro.  Ja.  42.] 
1?niatcu»-        Prohibition  for  tithes;  whereas  he  was  seised  in  fee  of  three 
jMm-pay.      acres  of  meadow  infra  parochiam  de  Sunning;  and  that  within  the 
"^**f       said  parish  there  is  such  a  custom,  that  every  one  seised  of  any 
later mowth  t  meadow  within  the  same  parish  have  used  time  whereof,  8fc.  to 

it  good. 

tC22S 


] 


cut  down  the  grass  upon  such  meadow  growing  at  their  proper 
costs,  and  the  said  grass  to  ted  and  shake  abroad,  and  the  said  grass, 
so  dispersed  and  cast  abroad,  to  gather  into  weoks  and  windrows^ 
and  to  put  into  small  cocks ;  et  post  primam  circumlationem  inde 
the  tenth  cock  inde  to  set  forth  for  the  parson,  or  his  farmer,  in 
satisfaction  of  all  tithes,  as  well  of  the  first  mowth  as  of  the  latter 
mowth  of  that  meadow  for  the  same  year,  which  the  parson,  4^. 
had  used  to  accept,  4*c. ;  and  allegeth,  in  JactOj  that  he  did  so  in 
such  a  year ;  and  that  the  defendant  sued  him  for  tithes  of  the 
latter  mowth,  ^c.  And  hereupon  the  defendant  demurred :  and 
it  was  moved  for  the  defendant,  diat  this  prescription  was  not 
good ;  because  there  is  no  more  given  to  the  parson  than  he  oo^t 
to  have ;  for,  by  giving  unto  him  the  tenth  cock,  it  is  that  which 
the  law  appoints,  and  therefore  cannot  be  a  recompence  for  ano- 
ther thing;  for  the  tenth  of  the  hay  of  the  first  mowth  cannot  be 
satisfaction  for  the  tenth  of  the  after  mowth.  But  because  it  was 
alleged,  that  he  at  his  own  costs  had  tedded  and  shaken  it  abroad, 
and  gathered  it  into  weeks  and  windrows,  and  made  it  into  little 


•  This  case  is  differently  reported  by  Moore,  cocks,  or  to  carry  it  to  the  parson's  bam,  tfait 

758 ;  for  he  says,  that  this  prescription  to  make  would  iiave  been  a  good  prescr4)tion.     But  QiL 

the  first  crop  into  small  cocks  in  lieu  of  aU  the  wh^er  this  statement  be  not  correct,  and  wfaelfcer 

tithes  of  the  first  and  second  crop  was  not  allowed :  any  tithes  be  due  of  the  after  mowth.    Vide  Inihu 

but,  if  he  had  pfctcribed  to  make  it  into  great  Ceo.  Eliz.  660. 
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tocks,  aiid  «o  was  at  a  greater  labour  and  charge  than  the  law     leo*. 

appoints,  and  the  parson  hath  benefit  by  the  said  labour,  it  is  a 

good  cause  of  discharge;  and  a  precedent  was  shown,  Pasch.  37.         ^, 

EUz.  Rot.  284.  in  this  court,  betwixt  Ambrey  and  Johnson^  parson  ^^^^Vt^^^ 

o(  BurgJifield  in  comiU  Ba*kshtrey  where  it  was  surmised,  that  every  ^^^  ♦'^^ 

inhabitant  there  had  used  to  cut  down  the  grass  in  the  meadows 

at  the  first  mowth,  and  at  his  costs  to  make  it  into  hay,  and  to  set 

forth  the  tenth  cock  of  hay  in  satisfaction  of  the  hay  coming  as 

well  as  of  the  first  mowth  as  of  the  latter.     And  it  was  adjudged  to 

be  a  good  bar  for  the  tithes  of  the  latter  mowth :  which  was  held 

to  be  all  one  with  this  case  in  question.    And  Popham  said,  he  bad 

known  it  to  be  resolved,  that  of  right,  without  any  special  custom 

alleged,  no  tithes  shall  be  paid  for  hay  of  the  latter  mowth ;  for  the 

rule  in  our  law  is,  that  tithes  shall  be  payed  ex  annuatis  renotoan- 

iibus  simul  et  semeL  {a)    Wherefore,  without  view  pf  any  precedents^ 

or  hearing  argument  therein,   they  agreed,  that  the  prohibition 

should  stand. 


H.  2  Ja.    A.  D.  1605.  B.  R.  [  224  ] 

Camwaliis  v.  Spurling.     [Cro.  Ja.  57.] 
In  debt  by  the  parson  of  Gr&vel  upon  the  statute  of  2  E(L  6.  for  Land  of  the 
not  setting  out  tithes,  a  special  verdict  was  found,  that  the  lands  Templan 
whereof  the  tithes  are  demanded  were  parcel  of  the  possession  of  order  of  St. 
die  Templars,  who  were  dissolved  in  the  time  of  Ed.  2.  and  those  •^*****  ^  /^' 

ftifftfrfft  by 

possessions  by  act  of  parliament  17  Ed.  2.  were  given  and  annexed  n  e.%, 
to  the  priory  of  St.  John  of  Jerusalem j  with  all   privileges,  4"^  j^  *?  ^^ 
And  it  was  found  that  the  Templars  had  a  special  privilege  time  H.  a.  is  not 
whereof;  Src.  to  be  discharged  of  tithes  of  those  lands  which  pro^  S^Sresas 
prits  manibus  excohmt :  and  it  was  found  that,  by  special  act  of  par-  S.C. 
liament  anno  32  H.S.  the  possessions  of  the  priory  of  Saint  John  ^^^^  ^"^^ 
were  given  to  the  king  by  general  words,  of  all  lands,  tenements, 
&c.  in  tarn  amplis  modo  et  formd,  as  the  abbot  had  them;  and 
firom  the  king  those  lands  came  to  the  defendant :  and  whether  he 
should  hold  them  discharged  from  the  payment  of  tithes  as  the 
abbot  had  them  was  the  question.     And  it  was  argued  by  Tanfield 
and  others  for  the  defendant,  and  by  Paget  and  others  for  the 
plaintiff:  and  after  argument  all  the  court  resolved,  that  he  should 
not  have  the  privilege  to  be  discharged ;  for,  by  the  common  law, 
a  lay  penon  was  not  capable  of  such  a  privilege :  and  if  such  lands 
had  come  to  the  king  by  the  relinquidiment  or  dissolution  of  any 
monastery,  the  king  should  not  have  had  the  benefit  of  that  pri- 
vilege until  the  statute  of  31  H.  8.     And  by  that  statute  it  is  ap- 
pointed, that  all  monasteries,  abbeys,  Sfc.  which  before  had  come, 
or  afterwards  should  come  to  the  king,  by  suppression,  surrender, 

(o)  See  Fox  v.  Ayde^  2  P.  Wras.  520.  pott.  697.     Andrewt  ?.  Lane,  potr.  47S. 
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1605.      4i-c.  tli)e  king  should  have  in  such  manner  and  form,  4*^.  and  thai 

ComwaUii  '^®  should  havc  them  discharged  from  the  payment  of  tithes  as  the 
▼.         abbots,  ^c. ;   so  as  the  makers  of  that  law  intended,  that  by  the 

furling.  g^.g^  clause,  without  the  last,  they  should  not  hold  them  discharged, 
and  therefore  they  added  that  clause.  But  this  statute  extends 
only  to  such  possessions  «s  came  to  the  king  by  surrender,  4*^.  and 
should  be  vested  in  him  by  force  of  the  said  act ;  and  doth  not 
extend  to  .possessions  which  vested  in  him  by  another  act  of  parlift- 
ment,  so  Rot  by  the  first;  according  to  the  rule  which  is  taken  in 

Supra  190.  2  Co.  46.  in  the  archbishop  o^  Canierbun/s  case.  And  these  lands 
were  here  given  to  the  king  by  a  special  act  of  parliament,  32  H.  8. 
which  hath  the  same  words  in  the  first  clause  as  the  act  of  31  //•  S. 
hath,  but  hath  not  the  second ;  and  therefore  there  is  no  cause  of 

£  225  ]  holding  thenf  discharged  from  tithes.  And  so  it  was  adjudged 
accordingly  for  the  plaintifi^.  And  in  this  same  term  a  like  judge- 
ment was  between  the  same  parties  in  a  prohibition  upon  a  de- 
murrer, (a) 

P.  SJa.     A.D-1C05.    B.  R. 

Champemon  v.  HUL    [Cro.  Ja.  68.] 

One  Action       Ik  debt  upon  the  statute  of  2  Ed.  6.  for  not  setting  forth  tithes^ 

'^miriit       ^^  plaintiff  shewed  that  two  parts  of  the  tithes  of  the  place,  4^. 

iipon  the      appertained  to  the  rectory,  and  the  third  part  to  the  vicarage ;  and 

s^^E.6.  ^^^  ^^  ^^  ^  \eBS%  for  years  of  the  rectory,  and  another  lease  of 

upon  Mire,    the  vicarage;  and  for  not  setting  forth  the  tithes  he  demanded 

^1,0^  1^^    according  to  the  statute  the  treble  value.     The  defendant  pleaded 

>te  ooi^oiii.   fion  debet  J  and  found  against  him  :  and  it  was  now  alleged  in  arrest 

plaintiff:       of  judgement,  that  inasmuch  as  the  plaintiff's  cause  of  action  is 

Yehr.  <».     grounded  upon  several  leases,  he  ought  to  have  brought  several 

.  I  BrownL    actions,  his  tide  being  ^everal :  but  the  court  held  that  the  action 

^'  was  well  brought,  in  regard  he  had  both  titles  in  him,  and  he  is  to 

8  C.  '         have  the  ehtire  tithes;  and  this  action  is  brought  upon  the  tort, 

because  he  did  not  set  out  the  tithes :  wherefore  it  was  adjudged 

for  the  plaintiff. 

M.  2  Jac.     A.  D.  1605. 

Brook  \.  Rogers.  [Cro.  Jac.  100.] 
Bouglif  and  PROHIBITION.  For  that  a  person  sued  in  the  spiritual  court  for 
tree/abote  . 'tithes  of  boughs  of  trees  above  the  age  of  20  years;  surmising  in 
tiie  age  of  his  plea,  that  the  trees  were  aridce^  cav^j  et  in  cuhninibus  putriddt, 
nc/i^e.  <u3d,  therefore,  prayed  consultation ;  and,  upon  this  plea,  it  was 
^^'  demun^. 

"I ■    ■    ■  ■  ■  I  I  ■ 

M  In  Urr^  ▼.  i7owyer,  poO.  2SO.  In  JJatuon  Whaiton  t.  JFeHon,  pott.  410.  and  F<mei  V. 
V.  FltUmg,poH.  66S.;  and  in  tiie  &^n/*«  Com,  FrtmkSn.  poU.  1579.  such  Unds  are  held  to  be 
fod.  UU  Ike  fdmti  ie  kft  indcdded;  Imt  n  diic&smd. 


CASES*  22J 

It  wa$  aUeged  for  the  plaintiff,  tliat,  in  regard  the  trees  were      1605: 
once  discharged  from  the  payment  of  tithes,  the  boughs  nor  the 
bodies  of  such  trees  shall  never  after  be  charged  with  the  payment         t. 
of  tithes  coming  of  them ;  and  the  statute  50.  Edw.  3*.  c.  4f.  is  but     ^^^ 
an  aflSrmaoce  of  tlie  common  law. 

This  was  agreed  to  by  the  court.  But  they  doubted  of  the  prin* 
eipal  case ;  for  Gawcb/  and  Daniel  conceived  they  were  not  now 
titheabk^  because  once  they  were  not ;  and  the  body  being  privileged^ 
so  shall  the  boughs. 

But  Warbwrton  and  Wabndey  doubted  thereof,  because  tlie  trees 
were  not  for  other  uses  than  for  firing,  and  bare  not  any  fruit :  and 
k  was  not  waste  to  cut  them  down;  therefore  they  were  titheable. 

They  all  held  that  trees  above  twenty  years'  growth,  which  are 
timber,  although  the  loppings  are  cut  every  ten  or  twelve  years,  yel 
they  are  not  titheable ;  et  iu^ourruUur.  (a) 


M.   SJa.    A.  D.  1605.    B.K. 

Htttton  V.  Barnes.    [Yelv.  79.] 
HUTTON  being  sued  in  the  spiritual  court  dit  Durham  for  tithes,  a  variance 
brought  a  prohibition  there,  and  suggested  that  the  prior  of  ZJi/r-  ^^^!^J^ 
ham  was  seised  of  the  grange   of  Sesgersanwick  in   right  of  the  imdtbe 
church,  viz.  the  priory;  and  prescribed  in  the  prior  and  his  prede-  JjTpli^Sff 
cessors  to  hold  that  grange  without  payment  of  any  tithes ;  and  in  proldbi- 
shewed  the  dissolution  of  it,  and  how  it  came  to  H.  8.*  and  the  ^!ib^[^ 
statute  of  51  //•  8.  to  hold  it  as  the  house  of  religion  held  it  before ;  non  tUcU- 
and  derived  to  himself  a  lease  of  50  years  from  queen  Elizabeth  /  ,^  g^. 
and  after  his  prescription  in  fum  decimando,  shewed  how  the  de-  >^  •  «»i^»- 

where  M 

fendant  sued  him  in  the  spiritual  court  for  the  tithes  of  forty  fleeces  ^n^^  ^igc^. 


of  wooL     To  this  the  defendant  pleaded,  that  he  sued  the  plaintiff 

for  the  tithes  of  400  fleeces  of  wool,  and  prayed  a  consultation ; 

and  for  the  variance  between  the  libel  and  suggestion  the  jiistrces 

of  assize  awarded  a  consultation,  and  adjudged  double  costs  to  the 

defendant     And  Yelverton  assigned  both  these  matters  for  error.    [  2S6-  J 

And  per  curiam,  they  are  error ;  for  the  variance  is  not  matei*ial 

here,  because  the  plaintiff  prescribes  in  non  decimando,  and  thereby 

ousts  the  spiritual  court  of  all  manner  and  power  of  jurisdiction' for 

any  tithes  arising  from  this  grange,  because  it  is  discharged  in  se-; 

but  if  the  suggestion  had  been  on  a  modus  decimandi,  then  it  would 

be  otherwise ;  for  there  the  suit  for  tithes  belongs  originally  to  the 

spiritual  court,  and  therefore  there  the  suggestion  ought  to  agree 

with  the  libel ;  for  if  the  parson  libels  for  tithe  of  hay,  and*  the  other 

will  suggest  a  custom  for  titlie  of  com,  that  is  not  to  the  purpose ; 

for  it  is  not  for  the  same  thing.    The  same  law  where  they  vary 

(a)  Thfe  consultation  was  nelWd»  ice  S.C.    Moort  908» 
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1605.  in  the  quantities  of  the  thing  demanded,  because  the  suggestion  is 

jj^^^^  founded  upon  the  libel,  and  the  plaintiff  is  to  stay  the  proceedings 

V.  there  but  for  one  cause  certain.     But  in  the  case  supra^  the  sugges- 
tion discharges  the  spiritual  court  from  all  manner  of  power  for  any 

The  de-  tithes  at  all ;  and  therefore  the  variance  is  not  material.     2.  The 

prohibition  judgement  for  double  costs  was  error  on  the  express  letter  of  the 

entitled  to  statute  of  2  &  3  £.  6.  which  ffives  double  costs  only  for  want  rf 

Qotible  costs 

only  for       proof  of  the  suggestion,  and  for  no  other  cause.     Quod  nota. 

want  of  — 

SIHugges.  M.    2  Jac.     A.D.  1605.     B.  R. 

^^^"^  Webb  V.  Warner.    [Cro.  Jac.  47.] 

Prohibition.     The  case  was,   that  Sir  Henry  Warner^  libelled 

in  the  spiritual  court  for  tithes  of  rough  hay  growing  in  the  marshes 

and  fenny  lands  of  Milden-halL 

A  lay  OCT-        ^^^  Plaintiff  brought  a  prohibition,  surmising  that  there  were 

son  cannot    two  thousand  two  hundred  acres  of  fenny  land  within  the  parish, 

n^cCci-*'*  ®"^  six  hundred  acres  of  meadow;  and  that  the  parishioners  piiid 

wflfirfo,  and  tithe  of  hay  and  grain  growing  upon  the  meadow  and  arable  land,  and 

be  paid  for    had  paid  two-pence  halfpenny  for  every  cow  and  one  penny  for  every 

*""*y  ^"    ^^^*     And,  because  they  had  not  sufficient  grass  within  the  parish 

cd  in  the      to  sustain  their  beasts  in  winter,  they  used  to  gather  this  hay,  called 

£?^^J^  fenny  foddery  for  the  sustenance  of  their  beasts,  for  the  better  in- 

wUh.  crease  of  their  husbandry,  and  for  this  cause  had  been  always  freed 

from  the  payment  of  tithes,  8^c.  {a) 

It  was  hereupon  demun*ed  inlaw,  and,  after  argument  at  the 
bar,  adjudged  for  the  defendant  that  the  surmise  was  not  sufficient ; 
for  one  may  not  prescribe  in  non  decimando ;  and  in  that  it  is  alleged 
they  bestowed  on  their  cattle  there,  4*^.  and  for  this  cause  did  not 
pay  tithes,  that  is  not  any  cause  of  discharge,  for  so  they  may  pre- 
scribe for  corn  spent  in  their  family,  or  for  com  given  for  pro- 
vender to  tlieir  cattle,  whereby  no  tithes  should  be  paid.  (6)  Where- 
fore it  was  adjudged  an  ill  sun;nise,  and  consultation  was  awarded. 


M.  2  Jac.     A.D.  1605.     B.  R. 

Barker  v.  Sir  Nicholas  Bacon.     [Cro.  Jac  48.] 
By  a  grant       PROHIBITION  to  Stay  a  suit  for  tithes.     The  case  was  upon 

fradomini-  demurrer,  that  queen  Elizabeth^  in  the  S7th  year  of  her  reigoy 

^^^  ^'  granted,  4*^.  by  her  letters  patent  to  Sir  Nicholas  Bacon,  omnes  ei 

omnet  alias  omnimodas  decinias  granorum,  herbagii,  lactis,  agnoruiny  vitulorum, 

''^j^T*  &C.  irifi-a  dominicum  de  Bury  Sancti  Edmundi,  qtiandam  sjpcctanty  ei 

B.  tpectani  qiue  coUectw  fucrwit  per  eleemosyjiarium  of  the  said  abbey. 


(a)  Hayes  v.  Dowse^  Bun,  279.  post.  679.  (6)  See  Roll's  Abridgement,  6-17.  pi.  10.  Un>: 
MaiUelly,  Paine,  jmt.  ISM,  Stevens  \.  Aldridnc^  derwood  v.  Gibbon,  Bun.  3.  post,  \5ii2.  Hale  v. 
5  Pri.  334.  jto^,  vol.  2.  Degge.  P.  C.  p.  2.  c.3.     Brafig,  post.  861.    Robinson  v.  TunstoU,  n.  ibinL 

■   JFiUiumson  v.  Lord  Lonsdale,  5  Pri.  25, 
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.By  reason  of  tliis  patent,  Sir  Nicholas  Bacon  claimed  the  petty      1605. 
tithes  of  lands,  &c%  in  Bwy.  .   ^Bari^^ 

The  plaintiff  claiming  them  by  a  second  patent  irova^^^ti  queeny        v. 
averred  that  no  tithes  were  collected  by  the  alritMr  except  tithes  ^^^**"* 
of  com.  ' 

The  question  was,  whether  the  small  titlies  should  pass  by  the  a^^^.^^^ 
first  words,  or  be  restrained  by  the  last  words,  ^^  et  quae  collects  £teemo^- 
"  fuerunt  per  eleemosynarium^^*  it  being  averred  and  confessed  by  ^J]^ 
the  demurrer,  that  no  tithes  were  collected  by  the  almoner  except  monauerU 

..  ^  ^  r     the  tithes 

Uthesofcorn.  k^dand^ 

After  argument  at  the  bar,  it  was  resolved  by  the  whole  courts  nkum  tu 
diat  all  tithes  infra  dominicum  de  Bury  passed  by  the  first  words,  though  not 
and  they  are  not  restrained  by  the  second ;  for  they  are  granted  J?***^  ^^"^ 
particularly  and  indefinitely,  and  without  restraint,  and  therefore  oftheab* 
the  restraint  comes  only  to  the  last  clause,  which  is  general,  "  ac  ^'  ^^^ 
^  omnes  alias  decimas  dicto  monasterio  nuper  spectant^''  and  do  dUtioct 
not  extend  to  the  first  clause,  which  comprehends  in  itself  con-  *^'*""*''- 
venient  certainty.      And  it  is  not  like  to  the   coses  of  HaU  v. 
Pert  (a)   and  Bozoim's   case  (J),    reported  by  Mr.  Attorney,   for 
there   the    sentence    being    omnia   ilia   messuagia  in  tenurd   B» 
sUual.  in  W.  4*^.  every  part  thereof  ought  to  be  true,  otlierwise 
nothing  passes,   for  ilia  is  not  served  until  the  end  of  the  sen^ 
tence,  and  it  is  all  but  one  entire  sentence,  and   no  part  there- 
of is  vain ;  but  here  the  sentences  are  distinct,  and  the  restraint 
refers  only  to  the  last  sentence;  and  this  case  is  tlie  stronger,  for 
the  second  sentence  is,  "  ac  omnes  alias  decimas^*'  which  refers  that 
it  is  other  tithes  than  what  was  intended  to  pass  by  the  first  sentence*. 
Also  it  is  more  general  than  the  first,  for  the  first  extend  only  tov 
tithes  in  Bury;  but  the  second  is  of  all  tithes  nuper  pci-tinent^  mo^ 
nasterio  de  Bwry^  which  is  ubicunque;  and  therefore  hath  that  re<» 
straint,  et  quce  collectce  juerunt  per  eleemosynarium.     Wherefore,,  for 
these  reasons,  it  was  adjudged  for  the  defendant. 


P.  4Jac.     A.D.  lf)06.     B.  R. 

Grene  v.  Austen.     [Yelv.  86.] 
Austen,  vicar  oi  Aveky  in  Essex,  libelled  in  the  spiritual  court.  The  rector 
for  the  tithes  of  herbage  and  agistment  of  cattle  on  the  grounds  '^'^fjf  ^ 
tfiere  after  harvest.     This  was  against  Grene,  who  brought  a  pro-  all  the  tithes 
hibidon,  and  laid  a  custom  withm  the  parish,  quod  qualibet  per-  risMo^om 
sona  habens  et  possidens  aliquod  pratum  sive  Jundum  in  aliquo  ttno  the  court 
anno  injra  parochiam  prcedicf  unde  fcenum  eodem  anno  nactum  Juit  J^SiUigin: 
sive  provenf  a  tempore  cvjus,  ^x,  usafuit  et  consuevit  apt  is  temporibus  fovour  of 
anni  illius  gramen  super  hiyusmodi  pratis  sive  fundis  cresccns  ad  cx^  without  eu- 
—      —  i  •  i     ■   ■■       ■  f       '    " 

(<i)  3  Co.  32.  a.  (»)  4  Co.  35.  s. 

P  4 


220  CASES. 

1 605*     pensas  suas  proprias  metere  ei  defaUare^  et  gramen  sic  messum  padea 

admmilia  custagia^  Sfc.  in  cumulosj  vocaf  cocks,  congerercj  et  quemUbei 

decimumrmmndum  sic  inde  congesf  a  cater  is  naoem  ctwndisj  SfC.  ad 

usum  rectoris  eccLj^a  parochiaP  prad*  sive  yusjirmarii^  Sfc.  dividere 

dowment  or  et  exponerCy  in  plenum  et  integrant  contentioneniy  solutionem^  satisfac^ 

^Q^^^Q,    iione^  et  exonerationetn^  ac  nomine  et  loco  omnium  et  singalat'  decimal' 

Cro.  Jac.     TTum  quarumcunque  de  in  vel  super  aliquibus  hujusmodipratis  sivejundii 

vndefcenum  in  hujusmodi  anno  nactum  fuit^  eodem  anno  surg€tt\  re* 

naoariy  S^c.  quem  quidem  decimum  cwmdum,  S^c^  in  Jbrmctj  ^c.  con-^ 

[  227  2   gest\  8fc.  omnes  et  singtdi  rectoreSf  S^c.  in  plenam  et  integram  can-- 

tentationemj  Sfc.  ac  nomine  et  loco,  S^.  acceptaverunt,  Sfc.  and  alleged 

in  facto  a  performance  of  the  custom  the  same  year   the  vicar 

libelled.   And  thereupon  the  defendant,  being  vicar,  demurred ;  and 

it  was  adjudged  for  the  plaintiff.     And  two  points  were  resolved* 

1.  That  payment  of  the  tithes  to  the  parson  is  a  sufficient  discharge 

against  the  vicar,  because  all  tithes  of  common  right  belong  to  the 

parson,  and  the  vicarage  is  derived  out  of  the  parsonage ;  so  that 

no  tithes  dejure  belong  to  the  vicar,  but  only  on  an  endowment  or 

prescription,  which  ought  to  be  shewn  ex  parte  of  the  vicar^  and 

the  court  cfu^not  intend  it,  for  the  vicarage  is  a  diminution  or  im-^ 

pairing  of  the  parsonage,  of  wliich  the  court  will  not  take  notice 

Land  which  unless  the  paities  shew  it.     2.  That  the  custom  supra  is  good ;  for 

tithe^ay,     ^^  r^ard  the  owner  of  the  ground  pays  tithe  of  hay,  he  is  thereby 

dhf  ^'^*"  discharged  of  common  right  from  tithe  of  agistment  rf  the  same 

agistment     land  in  the  same  ye^r,  because  one  land  shall  answer  but  one  titbe 

for  one  year,  and  the  agistment  is  but  the  profit  by  the  mouths  of 

the  beasts  of  the  same  land  of  which  before  the  parson  had  tithe  of 

hay.  {a)    And  Tanfield  justice  said,  it  was  adjudged  in  one  Edolplii^ 

case  de  com,  Oxon,  that  once  paying  tithe  of  rye  or  wheat  by  the 

sheaf,  cannot  afterwards  pay  tithe  of  halm  of  the  same  land;  for 

the  halm  is  but  part  of  the  stalk  on  which  the  tithe  sheaf  grew ; 

according  to  F.  N.  B.  53  b.     Yelverton  pro  querente. 


tithe  the 
mmeyear, 


M.  4  Ja.    A.  D.  1606.    B.  R- 

Lady  JVaterhonse  v.  Bamle.  [Cro.  Ja.  133.] 
An  actfoD  AcTiON  upou  the  case ;  the  plaintiff  declares,  whereas  by  the 
dlJ^^lL  statute  45  Ed.  3.  cap.  3.  tithes  ought  not  to  be  paid  for  gross  trees; 
ibr  being  and  by  the  statute  32  //•  8.  cap.  1.  none  ought  to  be  sued  for  tithes 
Uthes  of  of  gross  trees ;  that  she  had  cut  down  such  timber  trees  being  above 
sUvacmhta.  the  growth  of  20  years,  and  tliat  the  defendant  as  parson  sued  her 
for  tithes  of  them  against  the  said  statute.  Upon  this  declaration^ 
it  was  demurred ;  for  it  was  moved,  when  a  statute  prohibits  suing^ 


(o)  Jt/d  V.  Flower,  Bun.  7.  post.  613.  Frank-  332.  posi.  1335.  Tennant  v.  Stubbing,  3  Anstr. 
lin  V.  Master,  ij-c.  <f  St. Cross,  Bun.  78.  jwst.S^O.  640.  post.l4SS.  Baichetlory.  Smallconibt,  S  Mtd. 
Chapman  v.  Kccpfpost.  779.  Ellis  v.  Saul^  1  Anstr.    \'2,  post*  vol.  2, 
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and  ^ves  no  special  penalty,  there  action  upon  the  case  lies  not     1606. 
for  doing  a  thing  against  the  prohibition  of  the  statute ;  as,  where       ^^ 
a  man  distrains  extra  feodum^  or  in  the  highway,  8fc.    And  all  the  WaJtefhoum 
court  held,  that  the  acdon  lies  not ;  for  no  one  shall  be  punished  for      jbJ^. 
suing  in  the  spiritual  court  for  any  matter  which  is  properly  de- 
mandable  there,  although  peradventure  he  hath  not  any  cause  of   [  22&  } 
action ;  but,  if  he  sues  in  the  spiritual  court  for  matter  which  it  ap* 
pears  by  his  libel  is  not  suable  there,  and  of  which  the  said  court 
hath  not  any  jurisdiction,  but  the  common  law  hath  jurisdiction, 
there,'  action  upon  the  case  lieth ;  for  it  is  a  suit  for  vexation,  and 
seeks  to  take  away  the  jurisdiction  of  the  courts  of  the  common  law ; 
but,  if  the  suit  be  there  for  a  thing  demandable  and  recoveraUe 
there,  by  any  thing  which  appears  by  the  libel ;  and  by  the  de- 
fendant's plea,  or  by  any  collateral  matter  he  is  barrable  there ;  no 
action  upon  the  case  lieth :  and  here  although  the  statute  be,  that 
none  shall  be  compellable  to  pay  tithes  of  gross  trees,  yet  it  is  lawful 
for  the  parson  to  draw  it  in  question  in  the  spiritual  court,  whether 
they  were  gross  trees  or  not.     And  they  held,  that  where  a  statute  Where  s 
prohibits  a  thing,  and  adds  no  penalty,  true  it  is,  that  an  action  \^^^^^ 
lies  for  doing  against  the  prohibition  of  that  statute ;  but  that  ought  statute^  and 
to  be  an  action  brought  tarn  pro  rege  quam  pro  seipso;  because  in  ^J^d^)' 
such  case  the  king  is  to  have  a  fine :  and  for  that  this  action  is  ^^  ^^"^^ 
brought  only  by  the  party,  and  not  tarn  pro  rege  quam  pro  seipso^  ^^  ^^ 
therefore  they  all  held,  although  otherwise  an  action  might  lie,  yet  9^^  4:^* 
for  this  cause  it  was  not  well  brought :  wherefore  it  was  adjudged 
for  the  defendant 


M.  5Ja.     A.  D.  1607.    B.R. 

Anonymous.     [Cro.  Ja.  199.] 
Prohibition  ;  it  was  held  per  curiam^  that  tithes  of  birch  shall  Birch  tithe- 
be  paid,  although  it  be  of  20  years  growth,  and  more ;  so  of  holly,  ^^  ^^ 
alders,  and  maple;  and  (the  principal  question  being  concerning  yean 
birch)  a  consultation  after  some  advisement  was  awarded ;  and  Coke  ^^^ 
cited  one  Leonardos  case,  3i  Eliz.  to  be  so  adjudged,  {a) 

M.  5  Ja.    A.D.  1607.     C.  B. 

Skidmore  and  Eire  v.  Bell.  [2  Inst.  659.] 
John  Skidmore  and  Bobert  Eire  were  plaintiffs  in  a  prohibition 
against  John  Belly  parson  of  St  Michael^  Queefi/iithe,  in  London. 
The  case  upon  the  said  statute  of  37  Hen,  8.,  and  the  decree  there- 
upon, was  this :  The  said  parson,  libelled  before  the  Chancellor  of 
London^  for  the  tithes  of  a  house  called  the  Boreas-head^  in  Bread- 
street,  in  the  said  parish,  by  force  of  the  said  act  and  decree^  the 


(a  J  rorster  v.  £eacock.  Mo.  907.  p).  1270. 
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1607*     ancient  farm  rent  whereof  was  five  pounds  at  the  time  of  the  said 

gj^^^^^^    decree  and  after ;  and  that,  of  late,  a  new  lease  was  made  of  the 

and  Eire    said  house,  rendering  the  rent  of  five  pounds  per  annum^  and  over 

BeU.       ^^U  A  great  income  or  fine,  which  was  covenanted  or  agreed  to  be 

paid  yearly  at  the  same  day ;  that  the  rent  was  paid  as  a  sum  in 

to  a  suit  in    g^oss,  and  that  so  much  rent  might  have  been  reserved  for  the  8ai4 

the  ecdesi-    bouse,  as  the  rent  reserved,  and  the  sum  in  gross  amounted  to ; 

for  tithes  in  which  reservation,  and  covenant,  &c.  were  made  to  defraud  the 

jLoDdon       gijd  parson  of  the  tithes  of  the  true  rent  of  the  said  house,  which  to 

uiK)nthe  , 

statute         him  did  appertain  by  the  pure,  just,  and  true  intention  of  the  said 

anddecree  ^^^^^^ >  *^^  ^^  ^^  ^^  ^^^^  points  were  resolved  by  the  whole 
court : 

First,  if  so  I^uch  rent  be  reserved  as  was  accustomed  to  be  paid 
at  the  making  of  the  said  decree  in  S7  H.  8.  (whatsoever  fine  or 
income  be  paid)  that  the  parson  can  aver  no  covin ;  for  the  word^ 
of  the  decree  be,  ^^  where  any  lease  is  or  shall  be  made  of  any 
dwelling-house,  S^c.  by  fraud  or  covin,  in  reserving  less  rent  than 
hath  been  accustomed,  or  is  paid,  Sfc.\*^  so  as  if  the  accustomed 
rent  be  reserved,  no  fraud  can  be  alleged,  for  the  fraud  by  the  de- 
cree is,  when  lesser  rent  than  was  accustomed  to  be  paid  is  reserved^ 
or  if  no  rent  at  all  be  reserved,  i^c.  for  then  tithe  shall  be  paid  ac-* 
cording  to  the  rent,  that  then  was  last  before  reserved  to  be  paid. 
The  words  of  the  decree  are,  ^^  or  that  any  lease  shall  be  made 
without  any  rent  reserved  upon  the  same  by  reason  of  any  fine  or 
income,  then  the  &rmer  shfll  pay  for  his  tithes  after  the  rate  afore* 
said,  according  to  the  quantity  of  such  rent  as  the  house  was  lastljc 
letteh  for,  without  fitiud  or  covin,  before  the  making  of  such  lease/' 
So  as  the  decree  consisteth  upon  four  points,  viz.  first,  where  the 
accustomed  rent,  Spc^  was  reserved.  Secondly,  where  the  rent  was 
increased,  there  the  tithes  should  be  paid  according  to  the  whole 
rent.  Thirdly,  where  lesser  rent  was  reserved.  Fourthly,  where 
no  rent  was  reserved,  but  had  been  formerly  reserved.  And  this 
act  and  decree  were  very  beneficial  to  the  clergy  of  Lofidon  in  re* 
spect  of  that  which  they,  had  before,  and  the  defendant  in  his  lib^ 
confesseth  that  the  accustomed  rent  was  reserved,  and  tlierefore^ 
no  cause  of  suit,  (a) 

Secondly,  it  was  resolved,  that  such  houses  as  were  never  letten 
to  farm,  but  inhabited  by  the  owner,  this  is  casus  omissus^  and  shall 
pay  no  tithe  by  force  of  the  decree,  (i)  Thirdly,  it  was  resolved,  that 
where  the  decree  saith,  "  where  no  rent  is  reserved  by  reason  of 
any  fine  or  income  paid  before  hand,"  albeit  no  fine  or  income  be 


(o)  Meadhousey.  Tai/lor,  Noy.  130.  ;w)5^  329.  Canons  of  SL  Paul  v.  Crickett,    5  Pri.   14.  post, 

n.  Dunn  v.  Burrell,  pott.  299.  Sheffield  v.  Pierce^  vol.  2. 

post.  603.   Ivatt  V.  Warren^  post,  1054.  Sayer  v.         (6)  This  proposition  is  denied  by  Sir  W.  Gmni\ 

Mumford,   post^  54G.    Kj/naslon  v.    Willoiighby,  IST.R,  in  Anirobtis  r.  E,  L  Co,    13  Vcs.  9.  ;w«. 

^|M|.  891.  n.      Warden  and  Minor  Canons  of  St.  vol.  2.  and  see  A'ynaston  v.  E.  I.  Co,  ibid. 

^^jkL  the  Dean,  4  Pri.  63.  post.  vol.  2.    Minor 
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paid  in  that  case,  yet,  if  no  rent  be  reserved,  the  parson  shall  have     1607* 
his  tithes  according  to  the  decree,  for  that  is  put  out  for  example    '^^TTTZ* 
or  cause  why  no  rent  is  reserved,  and  whether  any  fine  or  income    and  Eire 
were  paid  or  no  is  not  material  as  to  the  parson.    Fourthly,  it  was       ^^  * 
resolved,  that  the  parson  should  not  sue  for  those  tithes  in  the  ec- 
clesiastical court,  for  that  the  act  and  decree  that  raised  and  gave 
these  kind  of  tithes,  did  limit  and  appoint  how  and  before  whom 
the  same  should  be  shewed  for,  viz.  that  if  a  controversie  were 
moved  in  the  city  for  not  payment  of  those  tithes,  or  concerning 
the  true  rent  or  tithes,  that  then,  upon  complaint  made  by  the 
party  grieved  to  the  lord  mayor  of  London^  he,  by  advice  of  his 
assistants,  should  make  a  final  case  with  costs,  to  be  awarded  by 
his  discretion.     And  if  the  mayor  doth  not  make  an  end  of  it 
unthin  two  months,  or  if  any  of  the  parties  find  themselves  grieved, 
that  then  the  lord  chancellor,  within  three  months,  shall  make  an 
end  thereof  with  costs,  according  to  the  true  intention  of  the  said 
decree;  therefore,  as  the  decree  gave  a  new  and  special  kind  of 
tithings,  so  it  did  appoint  new  and  special  judges  to  hear  and  de- 
termine the  same,  (a)  And  in  the  end  it  was  awarded,  that  the  pro- 
hibition should  stand. 


T.  6  Ja.     A.  D.  1608.    B.  R. 

Edmonds  v.  Booth.    [Yelv.  131.] 

Booth,  parson  of  B.  in  Sttffblk,  leased  all  his  tithes  of  200  acres  A  freehold 
of  land,  whereof  Rabbit  was  then  seised,  to  him  and  his  wife,  and  ^J^^. 
the  heirs  of  Rabbit,  to  the  said  Rabbit  by  indenture,  habend*  from  not  cxwn- 
Mich'  next  to  him  and  his  heirs  during  the  life  of  Booth.     Rabbit  S^."* 
died,  and  jE.  his  wife  had  these  200  acres  for  her  jointure;  she 
married  Fender,  who  demised  the  200  acres  to  Edmonds  the  plain-    r  ggg  -i 
tiff,  and  the  heir  of  Rabbit  granted  also  to  the  plaintiff  the  tithes  of 
these  acres  at  will,  and  being  sued  by  Booth  for  tithes  in  the  spi- 
ritual court  against  his  own  lease,  he  brought  a  prohibition  on  the 
matter  aforesaid;  and  upon  demurrer  it  was  adjudged  for  the  de- 
fendant, and  that  he  should  have  a  consultation.     Wherein  the 
point  was,  whether  the  lease  was  void,  because  it  was  to  commence 
at  a  day  to  come,  and  was  for  life.     And  Fleming  chief  justice, 
Fenner  and  Williams  conceived  that  it  was  void ;  for  although  tithes 
are  spiritual,  and  are  not  extinct  in  the  land ;  yet  in  the  convey- 
ance of  them  they  ought  to  follow  the  nature  of  the  land,  rent,  or 
other  hereditaments,  which  being  in  esse,  as  8  H.  7.  3.  is,  eannot 
be  granted  to  commence  at  a  day  to  come,  if  an  estate  for  life  be 
limited;  and  as  21  H,  6*  46.  tithes  are  always   in  esse.     But  by 


fa)  The  Warden  niid  Minor  Canons  of  St »  Paul  LiL  R«p.  102.  jmst.  433.  Langkam  v.  Baker, 
X.  Crich.U,  2Ves. 5G3.  ])osi.  1425.  and  see  tlio  Hurd  \16. post.511*  UnifrcviUev.Baichelorittoti, 
authori(ic3  cullcctud  there.     Burgca  v.  Sifnums,    J48.  £ je  jxirlc  Crwcali,  i}  Aii.  639. /hm/.  812. 
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1608.  Yelverton  and  Croke  contrary;  for  here  the  lease  is  made  but  of 
Mdmonds  ^^^^  tithes,  which  shoidd  be  due  for  the  huid  of  which  RabbiiwBs 
V.  then  owner,  so  that  it  does  not  enure  by  way  of  interest,  but  by 
way  of  discharge  and  retainer,  for  Rabbit  cannot  have  tithes  of  his 
own  land,  and  then  a  discharge  may  well  commence  at  a  day  to 
come,  as  to  be  discharged  from  suit  to  a  mill,  or  such  like.  But 
by  the  chief  justice  and  Williams^  as  the  lease  is  pleaded,  it  cannot 
be  taken  to  enure  by  way  of  discharge ;  for  the  plaintiff  pleadjs,  hf 
force  uohereqf' Rabbit  'ooas  seised  of  the  tithes  to  him  and  his  heirs  Jim 
the  life  of  Booth  ;  so  that  the  plaintiff  having  pleaded  it  by  way  of 
interest,  they  as  judges  cannot  intend  or  construe  it  otherwise.  And, 
by  Fleming  chief  justice,  this  lease  cannot  enure  by  way  of  dis- 
charge, for  there  are  no  such  words  in  the  lease;  which  proves  it 
was  not  intended  by  the  parties  to  operate  but  by  way  of  interest, 
and  that  was  more  beneficial  for  the  lessee ;  for  if  it  should  enure 
by  way  of  discharge  only,  it  is  such  a  privilege  annexed  to  the  land, 
as  cannot  be  granted  over;  but,  if  by  way  of  interest^  it  may  well 
be  granted  over.  And  so  much  appears  also  in  this  case;  for  the 
wife  of  Rabbit  is  owner  of  tlie  land,  but  the  son  takes  upon  him  to 
be  owner  of  the  tithes,  which  cannot  be,  if  the  first  lease  had  enoied 
by  way  of  discharge.  And  Yelvnion  inclined  much  thereto,  that 
the  pleading  of  the  lease,  and  the  seisin  by  force  of  the  lease,  was. 
not  good.     Quod  nota.  (a) 


[230] 


M.  8Ja.     A.  D.  1610.     B.  R. 

Roberts's  Case.     [12  Co.  65.'] 
A  siigges-        Ijij  this  term,  in  the  case  of  one  Roberts^  a  prohibition  had  been 
ti^"pUuntiff  granted  in  a  case  of  subtraction  of  tithes,  upon  surmise  that  the 
in  prohibi-    plaintiff,  who  was  the  defendant  in  the  spiritual  court,  had  but  one 

tion  bad  but  .,  «*i*  i»ii.  'j* 

one  witness  witness  m  that  court  to  prove  his  demise ;  to  which  that  court  said, 

^^°^«  *  that  singularis  testis  is  not  allowable :  and  upon  consideration  and 

splritua]  sight  of  a  prohibition  granted  upon  the  same  cause  in  Hil.  3  £1.  m 

court  is  not  jg^^^  RcgiSf  it  was  resolved  by  Coke  chief  justice  Sr  totam  citriam 

ground  for  in  Communi  Banco^  that  a  consultation  should  be  granted,  and  th£s 

Sr^'SL  for  divers  causes.  - 

such  wit-  1.  It  appears  by  the  Register,  fol.  5.  that  it  is  put  fbr  a  mle^ 

o^ed^and  V^^^  ^^^  ^^^  consonum  rationij  quod  cognitio  accessorii  in  curii  Chris- 
refused.  tianitatis  impediatur^  ubi  cognitio  causa  principalis  ad  forum  ecdesi'- 
269,  S.C     ustiaim  noscitur  pertinere :  and  with  this  agrees  1  R.  3.  4. 

2.  if  such  a  surmise  were  allowed,  then  in  every  case  for  mere 
delay  it  might  be  made ;  for  he  who  was  plaintiff  in  the  spiritual 
court  cannot  deny,  that  where  it  is  surmised  that  he  hath  one  wit- 
ness, that  he  hath  two  or  more,  for  then  he  affirms  matter  against 
himself:  and  when  the  spiritual  court  hath  jurisdiction  of  the  prin- 

(ff)  $$ec  Hnwktt  t.  Braijkldy  CrO.  Jac.  137. 
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ctpal  cause,  they  determine  die  accessory.     But  it  was  objected^      1^10. 
that  if  A.  claiming  a  lease  by  B.  of  a  rectory,  libels  for  subtraction 


of  tithes,  and  the  defendant  pleads  a  former  lease  made  by  B.  and      cate. 
Cm  and  the  defendant  hath  but  one  witness  in  the  case  to  prove  the 
Ibrmer  lease,  if  no  prohibition  shall  be  granted,  the  defendant  shall 
be  charged :  and  if  C.  sue  him  upon  the  statute  of  2  Ed.  6.  at  the 
oommon  law,  the  testimony  of  that  one  only  will  there  be  sufficient, 
and  ao  he  shall  be  twice  charged :  to  which  it  was  answered,  that 
first  the  &ult  was  the  defendant's,  that  he  would  not  set  forth  his 
tithes,  and  then  he  shall  be  charged  whosoever  takes  them :  but 
in  such  a  case,  those  of  the  ecclesiastical  court  will  upon  one  good 
witness,  and  any  concurrent  vehement  presumption,  as  possession, 
or  the  like,  allow  of  such  a  proof:  and  the  testimony  of  one  witness 
in  our  law  is  no  conclusive  evidence,  but  ought  to  be  left  to  the 
conscience  of  the  jury,  and  so  the  validity  or  invalidity  of  proof  of 
matterrof  ^iV  shall  be  left  to  them ;  but  if  a  question  of  the  com- 
mon law  arise  from  the  party  upon  the  construction  of  a  statute,  or 
die  like,  and  those  of  the  ecclesiastical  court  will  take  upon  them    r  2Sl  1 
to  judge  of  it  against  the  rule  of  law,  there,  upon  special  surmise 
of.  it,  and  upon  the  shewing  of  the  answer  or  other  pleadings  of 
die  parties,  by  which  it  appears  to  the  court,  that  such  surmise  is 
on  a  good  ground,  a  prohibition  lies ;  for  matter  in  law,  arising 
upon  estates  or  interests  (given)  by  the  common  law  and  construc- 
tion of  statutes,  ought  to  be  determined  according  to  the  rules  of 
common  law ;  et  non  debet  trahi  ad  alitid  examen. 

And  Coke  chief  justice  cited  a  notable  judgment,  Pasch.  35  EL 
m  Bank  le  Boy  {a)  —  Ftdler  brought  a  prohibition  against  Clemens 
and  WUkardi  and  Ftdler  counted  that  he  himself  was  owner  of  the 
rectory  of  Longham  in  the  county  of  Norfolkf  and  libelled  against 
Otmens  one  of  the  defendants,  before  the  official  of  the  bishop  of 
NoTBoichf  for  subtraction  of  tithes,  sciL  of  wheat,  4*^.  pendent  which 
anit,  the  said  Wiskard^  intervening  pro  interesse  suo,  made  these 
allegations  against  the  said  Fuller. 

1»  That  the  said  rectory  was  impropriate  to  the  monastery  of 
Wendlingi  and  by  the  dissolution  of  the  said  monastery,  came  to  the 
hands  of  H.  8.  and  conveyed  it  by  mesne  descent  to  queen  Eliza- 
"bethj  who  by  her  letters  patent  of  concealment  granted  it  to  Min 
and  Hallj  who  enfeoffed  Bozome^  who  let  it  to  Wiskard  for  four 
years,  and  proved  his  allegations  by  witnesses,  upon  which  in  fine, 
sentence  was  given  against  Ftdler^  and  8/.  105.  given  to  Clemens 
for  costs,  and  IS/.  6s.  to  fViskard;  and  after  Fuller  appealed  to 
the  court  of  the  arches,  and  there  Fuller  claimed  the  said  rectory  by 
xeason  that  HaU  was  seised  of  it,  and  by  his  deed  gave  and  granted 
the  said  rector}',  and  all  lands  and  tithes  to  it  appertaining,  to  sir 


(a)  Cro.  ^ac  27a  by  the  name  of  FuUer  f .  Wkitkm. 
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1610,     Edward  Clere^  before  the  feoflmeni  supposed  to  be  made  to  Bozomei 
— : — r    and  that  sir  Edward  Clere  by  his  deed  enfeoffed  Fidler;  and  al- 
Case.       though  that  he  offered  to  prove  the  delivery  of  the  deed  of  the  sMd 
feoffment  made  to  sir  Edward  Clere  by  one  sole  witness^  the  eccle- 
siastical court  would  not  allow  it  without  producing  another  wit- 
ness :  and  Ftdler  further  said,  that  although  he  had  further  allied 
there,  that  these  were  matters  determinable  at  the  common  law, 
notwithstanding  they  gave  sentence:    the  defendants  to  have  a 
consultation  pleaded,  that  Fuller  in  the  said  court  of  the  arches 
proved  the  delivery  of  the  deed  aforesaid,  by  sir  Edward  Clere  and 
Mousej  but  could  not  prove  livery  and  seisin  according  to  the  deed : 
and  for  this  cause  sentence  was  given,  without  (for)  that  the  judges 
[  232  "]   of  the  arches  would  not  admit  the  said  proof,  unless  he  proved  the 
deed  by  other  witnesses ;  upon  which  Fuller  demurred  in  law ; .  and 
it  was  objected  by  the  counsel  for  Ftdler^ 

1.  That  Wiskard,  who  is  a  mete  stranger  to  the  suit,  and  who 
comes  in  pro  inieresse  suo  in  the  said  rectory,  pleads  matter  merely 
determinable  at  the  common  law,  sciL  letters  patent,  feoffment,  and 
lease  for  years ;  and  on  the  other  part  Ftdler  claims  an  estate  in 
the  said  rectory,  by  conveyance  at  the  common  law.  And  now 
the  question  in  the  ecclesiastical  court  being  only  who  hath  the  best 
estate  in  the  said  rectory  by  the  common  law,  this  ought  to  be  tried 
by  the  common  law,  and  not  in  the  ecclesiastical  court ;  for  this  is 
the  birth-right  of  the  subject  to  have  his  inheritance  and  freehold 
tried  and  determined  by  common  law;  for  the  civil  law  differs 
much  in  deciding  of  inheritances. 

2.  It  was  objected,  that  all  matters  in  law  ought  to  be  deter- 
mined by  the  judges  of  the  law ;  and  in  this  case,  matters  of  law 
arising,  sciL  if  a  man  hath  a  rectory  impropriate,  which  consists  in 
glebe  and  tithes,  and  by  his  deed  gives  and  grants  the  said  rectory, 
and  all  lands  and  tithes  any  way  belonging  or  appertaining  to  it^ 
to  another  and  his  heirs ;  and  no  livery  is  made  in  this  case,  if  the 
tithes  shall  pass,  or  no,  for  that  tithes  may  pass  without  any  livery  t 
this  question  is  not  fit  to  be  determined  by  the  ecclesiastical  judges, 
biit  by  the  judges  of  the  common  law,  quod  quisque  novilf  in  hoc  se 
exerceat. 

3.  It  was  objected,  that  Wiskard  was  a  mere  stranger  to  the 
suit,  and  all  his  all^ation  is  temporal,  and  for  that  it  is  a  stronger 
case  to  maintain  a  prohibition,  forasmuch  as  betwixt  him  and  Fidler 
nothing  is  in  question,  but  to  whom  the  inheritance  of  the  rectory 
belongs ;  but  Clemens^  who  is  sued  for  subtraction  of  tithes,  hath 
greater  colour  in  his  defence,  being  lawfully  sued  in  the  ecclesias- 
tical court,  than  Wiskard^  who  is  no  party  to  the  suit  for  any  ecclesi- 
astical cause,  but  all  his  all^ation,  as  hath  been  said,  is  temporal 

4.  It  was  objected^  that  Fuller  had  but  one  witness  to  prove  the 
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delivery  of  the  deed;  and  in  the  ecclesiastical  law,  unus  testis  est  1610. 
nuUus  testis;  for  all  which  causesr  it  was  prayed  that  the  prohibition  ^^^^, 
may  stand,  and  that  no  consultation  may  be  granted.  Case. 

To  which  it  was  answered  and  resolved  by  sir  Christopher  Wrayy 
chief  justice,  and  per  totam  curiam. 

1 .  That  to  the  first  objection,  for  that  the  original  belongs  to 
the  ecclesiastical  court,  the  determination  of  all  that  which  depends    r  233  1 
upon  it  belongs  to  the  judges  of  the  same  court,  although  that  the 
matter  be  triable  by  the  common  law ;  but  where  the  original  mat- 
ter belongs  to  the  common  law,  and  is  there  commenced,  and  issue 
be  taken  upon  matter  triable  by  the  ecclesiastical  law,  there  the 
judges  of  our  law  shall  write  to  the  judges  of  the  ecclesiastical 
court  to  ti7  it,  and  to  certify :  and  the  reason  of  this  diversity  is, 
that  our  judges  have  authority  to  write  and  command  them  by  the 
king^s  writ  to  certify  to  them  ;  but  they  cannot  write  to  the  judges 
of  our  law  to  try  any  thing,  and  to  certify  them,  for  they  have 
no  such  authority  to  command  by  writ,  but  they  are  to  obey  the 
writs  of  the  king :  as  in  any  action  ance^trel,  if  bastardy  be  pleaded 
in  the  demandant,  and  upon  this  issue  be  joined,  this  shall  be  tried 
by  the  bishop,  and  his  certificate  shall  bind :  so  in  a  quare  impedit, 
if  issue  be  taken,  whether  a  clerk,  which  was  presented,  was  able, 
ot  not  able,  this  shall  be  tried  by  examination  of  the  clerk,  and 
certified  by  the  bishop :  but,  although  that  such  issues  are  in  their 
nature  triable  by  the  ecclesiastical  law,  yet,  if  the  case  was  such, 
that  the  ecclesiastical  court  could  not  try  it,  then  (to  the  end  that 
justice  should  not  be  wanting)  such  ecclesiastical  matter  should  be 
tried  by  the  common  law,  as  4  Ed.  S.  26.  if  the  presentee  be  dead, 
if  he  was  able,  or  not  able,  shall  be  tried  per  pais;  for  the  bishop 
cannot  try  it :  but  against  this  was  objected  the  statute  de  artictdis 
derij  c.  13.  by  which  it  is  provided,  quod  de  idoneitate  persona  pra* 
sentata  ad  beneficium  ecdesiasticum  pertineat  examinatio  ad  judicem 
eeclesiasticum ;  upon  which  it  was  concluded  that  the  trial  de  idonei^ 
iate  persorue  in  all  cases  belongs  to  courtp-christian.    To  which  it 
was  answered  and  resolved,  that  true  it  is,  that  the  trial  of  ability 
belongs  to  them ;  but  the  statute  explains  in  what  manner  it  shall 
be  made,  for  the  statute  saith,  pertinet  examinatio  ad  judicem  eccU" 
•siasticumy  so  that  this  trial  ought  to  be  by  examination  of  the  party, 
and  this  cannot  be  when  the  presentee  is  dead :  and  although  be 
be  not  party  to  the  writ,  yet  he  may  be  examined ;  and  with  this 
agrees  39  Ed.  S.  2.     The  earl  of  JrundePs  case,  and  4  Ed.  3. 25. 
16  EL  Dyer  327.  {a)     So,  if  bastardy  be  alleged  in  one  who  is  not 
party  to  the  writ,  there,  for  this,  that  the  certificate  binds  for  ever, 
it  should  be  against  law  and  reason,  that  he  should  not  be  party  to 


i>i»^' 


(a)  The  Bithop  qf  Norwidk*9  Que. 
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1610.  the  certificate ;  for  this  cause  in  such  case  it  shall  be  trieil  per  ptihf 
j^^j^^'g  and  if  any  difficulty  ariselh  upon  it,  the  judges  of  our  law  use 
Case.  to  consult  with  the  judges  ecclesiastical ;  and  with  this  accords 
4  Ed.  S.  87.  The  same  law  of  profession,  42  Ed.  3.  8.  So,  if 
[  234  ]  bastardy  be  alleged  in  one  who  is  dead.  Fide  17  Ed.  3.  5.  where 
bastardy  is  alleged  in  the  tenant,  and  one  who  is  a  stranger  to  the 
writ,  who  are  sisters.  Vide  32  Ed.  3.  Trial  59.  where  the  tenant 
allied  bastardy  in  himself  and  the  demandant  averred  him  mutier* 
Fide  29  Ass.  pi.  14.  6  El.  Dyer  226,  228.  If  the  issue  be  quod 
vacavit  per  resignaiionem^  part  of  which  is  temporal,  and  part  spi* 
ritual,  this  shall  be  tried  per  pais.  Fide  9  H.  7.  Profession  and 
the  time  of  it,  4^c.  But  admission  and  institution,  although  that  it 
be  allied  in  a  stranger  to  the  writ,  yet  this  shall  be  tried  by  the  ordi- 
nary; as  it  appears  7  Ed.  6.  78.  6.  in  Dyer;  for  admission,  instituticHl^ 
resignation,  et  similia^  are  judicial  acts,  and  remain  in  their  courts 
and  register,  upon  which  they  ground  their  certificate;  otherwise 
it  is  of  bastardy,  idoneity,  Sfc.  By  which  it  appears ;  that  in  divers 
cases  the  judges  of  die  common  law  write  to  the  ecclesiastical 
judges  commanding  them  to  certify  some  thing  put  in  issue ;  and 
the  judges  of  ouj  law  prohibit  the  ecclesiastical  judges  to  hold  plea 
of  some  things  which  are  determinable  at  common  law ;  but  the 
ecclesiastical  court  hath  not  power  to  write  to  our  judges,  or  to 
command  them,  or  to  prohibit  them  when  they  hold  plea  of  things 
determinable  by  the  ecclesiastical  judges ;  but  this  is  erroneous^ 
and  shall  be  reversed  by  error.  And  on  the  other  side,  if  in  the 
ecclesiastical  court  the  suit  is  for  a  legacy,  and  the  defendant  plead 
a  release,  if  in  the  admitting  or  rejecting  of  proofs  concerning  this 
release,  which  is  matter  determinable  at  common  law,  they  do 
wrong  to  the  plaintiff  or  defendant,  they  have  no  remedy  but  bj 
way  of  appeal. 

2.  To  the  second  it  was  answered  and  resolved,  that  if  upon 
consultation  with  men  learned  in  the  law,  they  give  sentence  ao^ 
cording  to  law,  this  is  well  done ;  and  no  prohibition  ought  to  be 
granted ;  but  if  they  take  upon  them  to  draw  the  interest  of  any 
man  ad  aliud  examen;  and  to  judge  against  the  rule  of  law,  con- 
cerning the  inheritance  or  interest  of  any,  there  prohibition  lies: 
and  in  the  case  at  the  bar,  they  well  resolved  the  law,  for  by  the 
said  livery  of  the  charter  the  tithes  do  not  pass  as  gross,  for  this^ 
that  the  intention  of  the  parties  was  to  pass  the  entire  rectory  by 
feoffinent,  and  not  to  pass  the  tithes  by  the  same,  and  so  to  dis- 
member the  rectory  by  fractions,  and  that  by  construction  of  law, 
against  the  intention  of  the  paries. 

3.  As  to  the  third,  it  was  answered  and  resolved,  that  by  the 
ecclesiastical  law,  a  stranger  may  come  in  pro  interesse  suo;  and 
when  they  have  jurisdiction  of  the  original  cause  of  the  suit,  we 
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ought  not  to  draw  in  question  their  order  and  proceeding;  but      1610. 
if  they  proceed  inverso  ordine,  or  not  observing  form,  this  ought    TTr~r 
to  be  redressed  by  appeal:  and  although  that  the  matter  depend-       Oue^ 
ing  upon  the  original  cause  be  determinable  by  the  common  law,  yet 
it  shall  be  determined,  as  it  hath  been  said,  in  the  ecclesiastical 
court. 

4.  As  to  the  fourth  objection,  it  was  answered  and  resolved,  tliat 
such  a  surmise,  that  he  hath  but  one  witness,  is  not  sufficient  to 
have  a  prohibition,  for  this,  that  the  ecclesiastical  court  hath  juris- 
diction of  the  principal,  and  if  such  a  surmise  shall  be  sufficient,  all 
suits  in  the  ecclesiastical  court  shall  be  either  delayed,  or  quite 
taken  away,  for  such  a  surmise  may  be  made  in  every  case ;  and 
the  plaintiff  in  the  ecclesiastical  court  cannot  have  any  good  answer 
to  it  to  have  a  consultation.  Which  agrees  with  the  resolution  in 
the  principal  case,  Sfc. 


M.  8Ja.  A.  D.  1610.   B.R. 

Hwiston  v.  Cociet.    [Cro.  Ja.  252.] 

Debt  upon  the  statute  of  2  Ed.  6.  for  not  setting  out  tithes :   Appropna- 
the  jury  find  a  special  verdipt,    that  a  prior  was  seised  of  the  ^°oy'|J*jJe 
advowson  of  this  parsonage,  4-c.  24  H.  8.  the  church  being  then  Ticsngenot 
void,  the  bishop  gave  him  licence  to  hold  it  in  proper  uses ;   and  *"^^^' 
that  there  was  not  any  endowment  of  the  vicarage :  and  they  find 
the  statute  of  4  H.  4.  of  appropriations,  and  the  statute  of  27  H.  8. 
which  gives  priories  and  religious  houses  to  the  king ;  and  that  the 
king  presented  the  plaintiff  by  lapse,  who  was  admitted,  instituted, 
and  inducted ;  and  that  the  defendant  did  not  set  out  his  tithes,  et 
sif  4^.     The  points  intended  were,  whether  the  appropriation  was 
good,  tiiere  being  no  endowment  of  the  vicarage ;   and  whether 
this  statutCj  being  in  the  affirmative,  (that  vicarages  shall  be  en- 
dowed,) makes  all  appropriations  void,  unless  there  be  a  vicarage 
endowed  i  and  whether  on  appropriation  by  the  bishop's  licence 
without  the  king's  licence  be  good.     But  WiUiams  said,  it  hath 
been  resolved ;  that  whether  appropriations  be  good  or  not,  cannot 
now  be  called  in  question ;  for  they  shall  be  intended  to  be  good, 
and  to  have  all  requisite  circumstanced ;  and  the  statute  (^ves  them 
to  the  lung,  and  doth  not  except  any  man^s  right,  unless  theirs  only 
who  had  right  at  tiiat  time,  which  no  parson  now  hath.     But  this  Pment- 
case'was  witiiout  argument  adjudged  for  the  defendant;  for  the  5^fS*^ 
^plaintiff  claims  per  praseniationem  regis  raiione  lapsds :  whereas  it  lapM  when 
appears,  if  the  king  had  any  tide  to  present,  it  was  Jure  coronce^  -^  Yoid?*~" 
and  so  the  presentment  merely  void;  and  it  is  an  admission,  insti-  ^  [  296  ] 
tution,  and  induction,  without  any  presentment ;  which  is  merely 

Vol.  I.  Q 
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1610.     void,  as  it  was  adjudged  betwe^  Green  and  Baker^  quod  vid.  (a) 
jff^f^f^    Wherefore  for  this  cause»  it  appearing  that  the  plaintiff  had  not 
▼.         any  title,  it  was  adjudged  for  the  defendant  (6) 

LVOVrT* 

(a)  6  Co.  ' 

90. 

M.  10  Ja.  A.D.  1612. 

Priddle  V.  Napier.    [1 1  Co.  8.  b.] 

s  Brownl.  In  an  attachment  upon  a  prohibition  in  the  common  pleas  by 
s^Ra  Abr.  *^*^  Priddle  qui  tam^  S^c.  against  Thomas  Napier  gentleman, 
380.  pi.  4.  proprietor  of  the  rectory  of  Tinienkul  in  the  county  of  Somerset^  the 
plaintiff  declares,  that  whereas  one  Robert  Skirbume  alias  WhiUodce^ 
late  prior  of  the  priory  of  St.  Peter  and  Paul  the  AposUeSf  of  Mtm* 
tacute^  in  the  county  of  Somerset^  ordinis  Cluniacensis^  was  seised  <tf 
twenty-two  acres  of  land,  called  PerinS'Hill  alias  Gmlberts^HiU^  in 
Tintenhul^  in  the  said  county,  and  of  the  rectory  of  Tinteiikulf 
eidem  prioratui  pertin*  et  spectan\  ac  parcel*  eisdem  priorat  existeri 
in  his  demesne  as  of  fee  in  the  right  of  the  priory,  and  that  the  sud 
prior  and  all  his  predecessors,  priors  of  the  said  priory,  before  the 
dissolution  of  the  said  priory,  and  at  the  time  of  the  said  dissdution 
of  the  said  priory,  were  rectors  oi  Tintenhd  aforesaid,  and  had 
and  held  the  rectory  aforesaid,  simud  et  semel  with  the  said  twenty- 
two  acres  of  land,  in  manibus  suispropriis  injure  prioratik  suzprm^ 
dictif  ratione  cujus  idem  ntiper  prior  et  omnesprcedkf  aliipriores  yu$^ 
dem  nuperprioratAspertoium  tempuspradictum  antepradictumtefrgm 
dissohdionis  prioratds  illiuSf  usque  ad  tempus  dissobaioniSf  S^.  hahue-^ 
runt  et  tenuerunt^  ac  idem  nuper  prior  tempore  dissobdionis,  4^.  Aa- 
iuit  et  tenuitpradictas  viginti  et  dms  acras  terrce  exoneraf^  acqtdetaf^ 
et  immunes  de  omnibus  et  omnivi  decimisj  ^c.  and  that  20  Martii 
an  80.  the  said  prior  and  convent  by  their  deed  enrolled  in  chanceiy, 
gave,  granted,  and  surrendered  the  said  priory,  the  said  rectory, 
land,  and  all  the  possessions  thereof,  to  king  H.  8.  his  heirs  and 
successors ;  and  that  by  force  thereof,  and  of  the  statute  of  81  jET.  8. 
of  dissolutions,  king  H.  8.  was  seised  oi  the  said  rectory,  and  of 
the  said  land  in  his  demesne  as  of  fee,  as  in  the  right  of  hb  crown ; 
and  shewed  the  clause  of  the  statute  of  31  ff.  8.  of  dischaige  of 
payment  of  tithes ;  by  force  whereof  king  H.  8.  was  seised  of  the 
[  237  ]  said  22  acres  of  land,  Sfc.  discharged  of  payment  of  tithes,  and 
conveyed  the  inheritance  of  the  said  22  acres  to  sir  Thomas  Frdee 
and  others ;  who  anno  38  EUz.  demised  the  same  to  the  said  John 
Priddle  for  99  years,  if  three  of  his  sons  or  any  of  them  should  so 


{h)  See  Grymes  and  Othm,  r.  Smith,  ISCo.  4.  tupra,  p.  158.  Atden  T.  TUMBt  i 
p. 436.  ^t.  15  Ric.8.  c  6.  p.lO.  Stat  4  Hen.  4.  clS.  p.l3»  14. 


CASES.  237 

long  live;  and  averred  their  lives,  and  that  the  defendant  propria  -      1612^ 
iarius  rectoriic  pradicf^  8^c.  before  the  bishop  of  Bath  and  Wells    "TZTjZ* 
sued  the  plaintiff  for  tithes  of  com  growing  in  the  22  acres  of        v. 
land,  Sfc.     Et  prcecT  Thomas  Napier  pro  consultatione  habendd  al-     ^*'^^*ZL 
leged  a  grant  by  letters  patents  of  queen  Elizabeth^  anno  regni  sui  of  Mont- 
secundOf  of  the  said  rectory  to  Riiye  and  Evelyn^  and  to  their  heirs ;  ■?**®  ^ 
and  by  mean  conveyance  conveyed  the  said  rectory  to  the  said  advowson, 
Thomas  Napier  in  fee,  and  that  he  libelled  for  the  said  tithes,  as  he  "!^  ?^?'" 

1^,-,  '  tarn  land* ; 

lawfully  might ;  absqtie  hoc  quod prcedtctus prior  et  omnes pnedecessores  and  20  H.s. 
sid  prior es  prtsd!  nuper  prioratus  a  tempore  ciym  contr*  memoria  homi'  |!*®  ^^ 
n«m  non  extitit  ante  tempus  dissotutionis^  Sfc.  nec-non  usque  ad  tempus  him  to  ap- 
dissolutionis,  8fc.    habuerunt  Sf  tenuej-unt  predict*  viginti  4"  duos  5^11^8.**' 
aeras  terra  exonerate  acquietaf  4*  immunes  de  omnibus  Sf  omnimodis  the  ordi- 
decimis  quibuscunque  super  prcedict  viginf  8f  duas  acras  terra  quo^  Su^^After- 
vismodo  provenien^,  8^c,  prout^  4lt.  4*  ^9  4*^-  ^^^^  P^i^  judicium^  ^^»^  **>« 
4*  breve  dicti  domini  regis  de  consultatione  sibi  in  hac  parte  concedi,  4^*  came  Toid, 
Upon  which  issue  was  joined,  and  the  jury  before  the  justices  of  ^  ^^-^ 
nisiprius  gave  a  special  verdict,  that  the  prior  and  his  predecessors,  hold  it  ap- 
a  tempore  cujus^  Sfc.  undl  the  time  of  the  dissolution,  were  seised  S^Sf^ 
of  the  said  22  acres  of  land  in  their  demesne  as  of  fee  as  in  the  tiie  incum- 
right  of  the  said  priory ;  and  that  one  Thomas^  late  prior  of  the  ^^thcTa' 
said  priory,  was  seised  of  the  advowson  of  the  said  church  of  TYn-  propriatioii 
tenkid  in  fee  in  the  right  of  his  priory :  and  he  being  so  seised  H.  8.  J|^  ^^J^ 
the  8th  day  of  May^  in  the  20th  year  of  his  reign,  by  his  letters  united  to 
pat^it  (the  exemplification  of  the  enrolment  of  which  under  the  tion^oToie 
great  seal  they  set  forth),  De  gratia  sud  speciali  ac  certd  scientid  et  ^ctoiy  ap- 
mero  motu  suis  licentiam  deditprafaf  Thd  tunc  priori  nuper  prioratds,  and  also  of 
et  gusd^  loci  conventui  et  successoribus  suisy  quod  ipsi  et  successores  sui  ^  ^i°"' 
dictam  ecdesiam  parochialem  de  Tinten*  prad\  impropriare,  consoli"  tithes  were 
daref  incorporarcj  annectere,  et  uniie^  et  earn  sic  appropriaf,  cofisoli"  ^\*^j^ 
daff  incorporafj  et  unitam,  in  proprios  suos  usus  tenerepossint;  with  in  respect  of 
pronso  to  endow  a  vicarage,  and  that  a  competent  annual  sum  xbOTiw*^* 
should  be  distributed  to  the  poor,  with  the  usual  non  obstante :  and  it.  si  H.  s. 
that  John  bishop  of  Bath  and  Wells,  ordinary  of  the  said  place,  4th  -^  di^^.i, 
Sept.  1529 J  by  indenture  tripartite,  viz.  one  part  sealed  with  the  seal  «nd  the  tm- 
of  the  said  bishop,  the  other  part  sealed  with  the  seal  of  the  prior  ^^nto 
and  convent  of  Bath,  (which  confirmed  the  said  indenture),  and  the  <>"<^>  ^^ 
*  third  part  sealed  with  the  seal  of  the  dean  and  chapter  of  Wells,  to  another; 
(which  also  confirmed  the  said  indenture),  Ecclesiam  parochialem  cfe  *°<*  *!*®  . 

*  ,  ji  ,    question  iSy 

Tinienkul  dicta  nostra  dicecesis  et  sui  patronatus  {ut  asserunt)  dictis  whether  the 
priori  et  conventui  et  successoribus  suis  et  domui  sive  prioratui  suopra--  S^*^*^ 
dicf  cum  consensu  pariter  et  assensu  metuendissimi  in  Chrisio  principis  shall  hold  it 
ei  domini  Henrici  octavi  Dei  gratia,  S^c.  authoritate  nostra  ordi-  ^?^^^. 
fiaria  annectimus,  appropriamus  et  unimus  per  prasentes,  ita  quod  ce^  ment  of 
dente  vel  decedente  rectoreejusdem  ecdesia parochialis quinuncest,  seu     C  ^^^  3 

Q  2 
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1612.      aliter  ipsa  ecclesia  quovisniodo  vacari  €ontigei'it,  liceat  ipsis  priori  coh- 
p^^^     vetUui  suisque  successoribus  per  se  vel  per  alium  seu  alios  ipsorum  no- 
▼.         mine  possessionem  dicta  ecclesia:  parochialis  authoritaie  propria  itUraref 
^!Z'      4*^-  ^^  »»  prqprios  vsus  convertere  et  imperpetttwii  retinete:  with  en- 
tktmtnre-   dowment  of  a  vicaraffe,  and  provision  for  an  annual  sum  to  the 
12^.  poor:  and  afterwards  the  then  parson  of  the  said  rectory  died; 

after  whose  death  the  said  Thomas^  prior  of  the  said  priory,  into 
the  said  rectory  entered,  and  was,  as  well  of  the  said  rectory  as  of 
the  said  22  acres  of  land,  seised  in  his  demesne  as  of  fee  in  right 
•of  the  said  priory :  and  afterwards  the  said  prior  Thomas  died,  and 
prior  Hobert  succeeded  him^  and  that  the  said  prior  Thomas^  and 
prior  Robert^  ever  after  the  said  appropriation,  held  the  said  rectoiy 
with  the  said  22  acres  of  land  in  their  own  hands,  simul  et  semd^ 
in  the  right  of  the  priory,  and  found  the  surrender  of  the  said 
priory;  and  that  the  said  king  ff.  8.  24  die  Julii  anno  36  H.  8. 
by  indenture  under  the  seal  of  the  court  of  augmentation  demised 
the  said  rectory  to  William  Petre^  doctor  of  law,  for  21  years,  who 
assigned  it  over  to  Edward  Napier^  and  that  no  tithes  were  paid 
until  the  second  year  of  queen  Mary^  and  then  the  said  Edward 
Napier  had  a  sentence  in  the  court  of  audience  against  one  Thomas 
GuUj  then  farmer  of  the  said  22  acres;  and  that  after  the  said  sen- 
tence^ until  the  8th  year  of  queen  Elizabeth^  tithes  were  paid  of 
the  said  22  acres,  and  conveyed  the  said  xectory  from  king 
2/.  8.  by  mesne  descents  to  queen  Elfzabeth,  and  by  the  said 
letters  patent  and  divers  mesne  conveyances  to  Napier:  et 
titrum  super  tota  materia^  Sfc.  pnsd^  Bobertus  nuper  prior  et 
omnes  pradecessores  sui  priores  ejusdem  a  tempore  ciyus  contrar'^  Jjic. 
ante  tempos  dissoluHoniSj  Sfc.  necnon  usque  ad  tempus  dissobdionis^  4^. 
habuerunt  et  tenuerunt  pnedicf  22  acras  ten'  exoneraf^  acquietaf^ 
et  immunes  de  omnibus  et  omnimodis  decimis  quibussunque^  Sfc.  Jur 
ratores  penitus  ignorant^  et  petunt  advisamentum  curiae  in  pnemissis, 
et  u,  8fc.  And  this  case  was  oftentimes  argued  at  the  bar  by  the 
[  299  ]  seijeants,  and  now  this  term  it  was  argued  at  the  bench.  And  in 
this  case  these  points  were  resolved : 

1.  That  the  information  upon  which  the  prohibition  was  granted 
was  sufficient  in  matter :  ibr  although  every  parish  church  is  sup- 
posed to  be  presentative,  and  the  incumbent  ought  to  come  in 
by  admission,  institution,  and  induction ;  yet  the  plaintifP  in  thb 
case  may  prescribe,  that  the  prior  and  his  predecessors  a  tempore 
ciffuSf  Sfc.  have  been  rectors  of  the  said  church ;  for  that  amounts 
that  it  was  impropriate,  ^c.  and  the  beginning  of  a  thing  done 
before  time  of  memory,  cannot  be  known,  viz.  whether  it  came 
by  union  or  impropriaUon.  And  therewith  agrees  21  £.4.  65.  a. 
where^  in  trespass  for  certain  cart-loads  of  oats  taken  at  Bo4nwh 
agamst  the  prior  of  Bodmin^  the  defendant  said,  that  the  com  was 
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growing  in  a  certain  place  in  B.  in  the  parish  of  B.,  of  which     1612. 
parish  he  is  persona  impersonata^  u  e.  incumbent ;  and  he  was  driven     prOdU 
to  shew  how  he  came  to  the  same  parsonage ;  wherefore  he  alleged        .▼• 
title  by  prescription,  and  how  the  com  was  severed  firom  the  nine       *'**^* 
parts,  and  that  he  took  it,  and  that  was  allowed  for  a  good  title  to 
the  rectory.     Wherefpre^  as  to  tliis  point,  the  information  was  re- 
solved to  be  good ;  but  the  addition  of  the  impropriation,  S^c.  had 
made  it  without  question.     It  was  also  holden,  that  the  conclusion 
of  the  prescription  of  the  uni^,  viz.  ratione  ciyus^  the  prior  held 
the  said  land  discharged  of  tithes,  was.  not  formal ;  for  in  truth, 
by  the  unity  (as  it  shall  appear  after)  the  land  was  not  discharged! 
of  tithes,  but  of  payment  of  tithes ;  and.  so  are  the  words  of  the 
statute  of  31  H.  S.  (as  also  shall  be  after  shewed.)    But  yet  it 
seems,  that  forasmuch  as  the  prescription  itself  is  well  alleged  in 
substance,  so  as  the  foundation  of  the  prohibitfon  is  good,  that  the 
misprision  of  the  conclusion  and  consequence  thereupon  shall  not. 
be  a  cause  to  grant  a  consultation. 

2.  That  the  defendant's  plea  pro  consultcUione  habendd  (for  he  is 
in  a  manner  an  actor)  was  insufficient,  because  he  has  traversed  a 
thing  not  traversable;  for  the  prescription  of  the  unity  ought  to 
have  been  traversed,  and  not  tiie  conclusion,  viz.  ratione  ctyus ; 
and  that  for  divers  reasons ;  one  as  in  logick,  the  conclusion  of  a 
syllogism  cannot  be  denied,  but  the  major  or  minor  proposition ;  so 
it  holds  in  law,  which  is  the  perfection  of  reason :  and  therefore 
in  a  jfritcipef  if  one  pleads,  that  the  manor  of  Dale  Ts  ancient  de- 
mesne; and  the  land  in  demand  is  parcel  of  the.  manor,  and  so  an- 
cient demesne ;  the  demandant  cannot  say,  that  the  land  in  demand 
is  not  ancient  demesne,  for  that  is  the  conclusion  upon  the  two  pre- 
cedent propositions ;  the  1.  That  the  manor  is  ancient  demesne;  [  240  1. 
the  2.  That  the  land  in  demand  iis  parcel' of  the  manor;  for  sequin 
tur  condusio  super  pnemissiSf  and  therefore  it  cannot  be  denied ;  and 
therewith  agree  41  E.  S.  22.  a.  48  E.  3.  11.  a.  b.  and  many  other 
bodes:  so  in  the  case  at  bar,  the  major,  where  there  is  a  {)er- 
petnal  unity  of  a  rectory  and  land  therein  until  the  dissolution, 
4itr.  there,  the  land  is  discharged  tithes ;  but  here  has  been  a  per- 
petual unity  of  the  rectory  of  T.  and  the  twenty-two  acres,  ergo,  the 
22  acres  are  discharged  of  tithes,  this  conclusion  cannot  be  denied. 
2.  It  is  not  only  a  conclusion,  but  a  conclusion  of  law,  and  matter 
in  law  shall  not  be  put  in  issue  to  be  tried  by  the  country ;  for  the 
rule  is,  quod  quisque  norit,  in  hoc  se  exerceat,  and  therefore,  sicut  ad 
qtuestionemjacti  non  respondent  judides,  ita  ad  quastionem  juris  non 
responilent  juraiores :  and  if  the  jury  take  upon  them  to  know  the 
law,  and  find  the  special  matter,  and  mistake  the  law,  the  judges 
of  the  law  shall  give  judgement  on  the  special  matter  according  to 
law0  without  having  regard  to  the  conclusion  of  the  jury,  who  ought 
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1612*  not  to  take  upon  them  the  judgement  of  the  law;  i^nd  therewith 

P^^^f^  agree  PL  Com*  Amy  Taamsend^^  case,Jl  1 12. 6.  1 J  4.  &•  vide  5  H.  ?• 

V.  Careafs  case,   12,  IS,  14,  15.    9  H.  6.  88.  a.    \SH.1.  22.  4^. 

•^Vi^wr.  ^j  ^jjg  j^^j  Berklej/s  case,  Pfo.  Com.  230.  ft.     One  pleaded  a  ^ 

to  king  H.  ?•  and  to  the  heirs  male  of  his  body,  virtute  agus  he 
was  seised  in  fee ;  the  other  confessed  the  gift,  viriute  agus  he  was 
sdsed  in  tail,  and  no  traverse  to  the  viriute  cujus^  for  the  conda- 
sion  is  the  conclusion  of  the  law.  S.  The  issue  is  not  well  joined^ 
1.  because  the  matter  of  the  discharge  is  by  reason  of  the  unityy 
which  is  by  force  of  the  statutis  of  81  /f.  8.  and  not  by  the  com* 
mon  law,  and  the  issue  is  joined  upon  a  discharge  by  the  commoii 
law,  viz.  prescription  in  the  prior  and  his  predecessors  to  hold  the 
said  22  acres  of  land  discharged  of  tithes,  which  is  a  discbarge  by 
the  common  law.  2.  Every  issue  ought  to  consist  of  an  affinoar 
tive  and  a  negative,  and  here  is  not  any  affirmative,  for  that  wbidi 
comes  after  the  ratione  agus  is  not  affirmative,  or  positive  allcgadi 
but  as  a  consequence  upon  the  precedent  matter,  xnde  8  ii.  6.  6.  a. 
36  H.  6.  15.  a.b.  9  E.  4.  36.  6  H.  7.  5.  b.  and  therewith  agrees 
the  resolution  of  the  judges  in  the  bishop  of  CafUerbun/%  case^  in 

Supra  189.   the  second  part  of  my  Reports,  fol.  48.,  so  that  here  is  not  any  issue 
joined  of  any  matter  alleged  in  fact  in  the  information. 

4.  Upon  the  verdict  divers  points  were  moved  at  the  bar^  1.  If 
the  said  impropriation  (as  it  was  found)  was  good  or  not  2.  If  it 
was  good  by  the  common  law,  if  the  statute  of  35  Eliz.  regiiue, 
[  241  ]  ago.  8.  has  supplied  the  imperfection  of  it  or  not  When  the 
jury  find  matter  sufficient  to  bar  the  parson  of  the  tithesy  which 
was  not  parcel  of  their  charge,  nor  within  the  issue,  if  withoat  re- 
gard to  that  matter  a  consultation  shall  be  granted.  4.  If  by  the 
said  impropriation  and  unity,  so  short  a  time  before  the  dissolutioD^ 
which  could  not  be  above  nine  or  ten  years,  it  should  be  such  a 
charge  of  tithes  as  is  intended  within  the  statute  of  31  ff.  8. 

As  to  the  first  it  was  objected,  that  the  said  impropriati<m 
void  for  two  reasons :  1.  because  the  king  has  made  a  licence  of  im- 
propriation of  the  church  of  T.  per  verba  de  prcesenti  tempore^  where 
it  appears,  that  at  the  time  of  the  licence  made  there  was  an  incum- 
bent then  of  the  same  church ;  so  that  no  appropriation  could  be 
made  in  prcesenti,  but  in  fuiuro,  by  special  words,  to  take  effisct 
after  the  death  of  the  present  incumbent ;  for  as  no  appropriation 
can  be  made  of  a  church  which  is  full  of  an  incumbent,  but  in  a 
special  manner  to  take  effect  after  the  death  of  the  incumbent^  so 
the  king's  licence  (without  which  the  appropriation  cannot  be  made) 
ought  to  be  special  also,  otherwise  the  king  is  deceived  in  his  granty 
and  by  consequence  the  appropriation  is  void ;  and  that  no  appro- 
priation can  be  made  without  the  king^s  licence  vide  sir  WIU 

Supra  196.  Eihinghan/s  case,  in  1 7  ^.  8.  89.  a.  and  Plow.  Com.  in  Grendoffs 
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GBS^  f*  495.  b.    And  that  in  such  case  the  appropriation  ought  tQ      1612. 
be  made  in  such  special  muiner  appears  in  Grendotfi%  case,  and  in     ^j^^^ 
9  Eiiu  Dyer  244.  fl.  60.    The  2d  reason  was,  that  tlie  appropri-         v. 
atkm  in  the  case  at  bar  was  made  to  take  efiect  in  possession,  and        '"^' 
not  in  such  special  manner  after  the  death  of  the  incumbent,  as  it 
appears  before  it  ought  by  the  law. 

But  it  was  resolved,  that  the  appropriation  was  sufficient  in  law; 
fiur  it  is  true,  that  the  licence  is  general,  and  ther^re  it  shall  be 
taken  in  such  sense,  that  it  may  take  effiact,  and  that  is,  to  be  ap- 
priated  after  the  death  of  the  incumbent :   and  when  the  letters 
patent  may  be  taken  to  two  intents  good,  in  many  cases  they  shall 
be  taken  to  such  intent  as  b  most  beneficial  for  the  king;  but  if  the 
letters  patent  may  be  taken  to  one  intent  good,  and  to  another  in* 
tent  vend ;  then  for  the  king's  honour,  and  for  the  benefit  of  the 
solgect,  they  shall  be  taken  in  such  manner  that  the  king's  grant 
ahidl  take  effisct ;  for  it  was  not  the  king's  intention  to  i^tiake  a  void 
grant,  and  therewith  agree  21  £•  4.  44.  h.  and  Soger  earl  of  Hut* 
kftuTB  case,  in  the  eighth  part  of  my  Reports,  fol.  56.  a.,  which  is 
pfoper  to  be  perused,  and  in  the  lord  SU^ffbrcTa  case,  in  the  same 
part,  fol.  77*  a.,  and  the  ea^e  of  sir  J.  MoUnSj  in  the  sixth  part  of 
my  Reports,  6. a.,  andthelord  Ckemdoi  case,  in  the  same  part,  foL    [  242  ] 
55.  b.,  and  the  earl  of  Cumberland's  case,  in  the  eighth  part  of  my 
Rq)ort8,  foL  167.  a.    And  so  it  was  resolved  in  the  principal  casa^ 
that  the  licence  shall  be  taken  to  this  intent,  to  make  the  ^ipropri* 
atioD  to  take  efiect  after  the  death  of  the  present  incumbent;  and 
eo  poiiuSf  because  the  letters  patent  were  es  certd  scientid  ei  mero 
moiiu    And  therewith  agrees  a  record  in  the  book  of  entries,  /f^ 
quare  impedit^  divisianf  appropriation^  where  the  licence  of  appro- 
prii^on  was  general,  and  the  appropriation  after  the  death  of  the 
incumbent  in  these  words,  volens  et  concedens  ut  cederUe  vel  decedenie 
ipsiusr  ecdesia  nunc  rectorej  quod  pnedictus  abbas  ef  conoentus  ejusdem 
ecdeAs  corporalem  possessionem   apprekenderenif  ac  fructusj  pro^ 
^oenitus  ei  oboeniiones  jwrcipereni  et  libere  haberent.    And  xdde  in 
eodem  Ubro,  tit.  Droit  1.     As  to  the  second  reason,  that  is  mis* 
taken ;  for  it  appears  by  the  instrument  of  appropriation  finind 
within  the  reoord,  that  it  was  by  express  words  to  take  efiect  after 
the  death  of  the  then  incumbent,  ita  quod  cedente  vd  decedente  rec^ 
tore  dicta  eddesia  qui  nunc  estf  Sfc.    Another  reason  was  added} 
that  inasmuch  as  always  the  king's  licence  of  aj^roprtation  is  made 
to  the  body  spiritual,  to  which  the  church  shall  be  appropriated,  and 
not  to  the  bishop,  Sfc.  therefore  it  shall  be  fNresumed,  that  they 
would  obtain  it  in  such  form  that  it  should  avail  them.    Also  the 
liceBce  of  appropriation  is  always  general,  and  so  are  all  the  pre^ 
cedents ;  for  although  the  rector  be  alive  at  the  time  of  the  nakmg 
of  the  licence,  he  may  die,  or  resign,  Sfc.  before  the  apprcqpriation. 

Q  4 
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1612.  As  to  the  second  point,  admittiiig  the  said  approprifttioQ  bild> 
Priddu  ^^^^^  ^^^^9  i^  ^^  objected,  that  the  said  act  of  35  J^iz.  has  made  !€• 
-!l-  good ;  for  tliereby  it  is  enacted  and  declared,  "  That  all  manoniy' 
**  lands,  tenements,  and  hereditaments,  which  at  any  time  hereto-' 
^*  fore  were  the  possessions  of  any  abbey,  monastery,  priory,  4v.* 
*^  which  after  the  said  fourth  day  of  Februaty,  in  the  27th  year  of 
^'  H.  8.  were  granted  or  conveyed,  or  mentioned  to  be  granted  or 
^^  conveyed,  in  or  by  any  letters  patent  whatsoever,  made  by  the 
*^  said  late  king  H.S.  to  any  person,  4*^.  were  and  shall  be  re- 
*'  puted,  taken,  and  adjudged  to  have  been  lawfully  and  perfectly 
*^  in  the  actual  and  real  possession  of  the  said  late  king,  and  of  his 
^^  heirs  and  successors,  at  such  time  as  the  same  were  granted  by 
'^  the  said  late  king/'  And  where  it  was  answered  by  the  plwitiflTs' 
counsel,  that  the  said  act  of  S5  JSUz.  extended  cmly  to  letters  pt^ 
tent  made  by  king  H,  8.  and  the  letters  patent  in  the  case  at  bar^i 
were  made  by  queen  Elizabetkj  and  so  out  of  the  said  act  of  86  £!&.' 
C  243  ]  It  was  resolved,  that  in  truth  the  said  act  of  35  Eliz.  did  not  ez* 
tend  to  this  case,  but  not  for  the  cause  alleged  by  the  plaintiff's 
counsel ;  for  althou^  it  is  true,  that  queen  Elizabeth  granted  the 
inheritance  of  the  said  rectory,  yet  it  appears  by  the  special  verdictf 
that  king  H.  8.  by  his  letters  patent  indented  had  demised  the  said 
rectory  to  WilUam  Petre^  doctor  of  law,  for  21  years :  and  the  act 
of  35  Eliz.  enacts,  ^^  That  all  manors,  luids,  tenements,  and  herd- 
'^  ditaments,  mentioned  to  be  granted  or  conveyed  in  or  by  any 
*<  letters  patent  whatsoever,  made  by  king  H.  8.  to  any  person  or 
*^  persons,  bodies  politick  or  corporate,  shall  be  reputed^  takeot- 
**  and  adjudged  to  have  been  lawfully  and  perfectly  in  the  actual 
*^  and  real  possession  of  the  said  late  king,  and  his  heirs  and  8UO> 
<<  cessors;"  in  which  purview  four  things  were  observed:  1.  The 
&vourable  penning  thereof  sc.  mentioned  to  be  granted,  althougb 
in  effect  nothing  passed  by  the  grant.  2.  The  generality  of  the 
words.  First  concerning  the  quality  of  the  letters  patent,  sc.  in  or 
by  any  letters  patent  whatsoever,  be  they  under  the  great  seal,  the 
exchequer  seal,  the  court  of  augmentation  seal,  the  dutchy  seal,  4^< 
Secondly,  concerning  the  estate  or  interest  which  is  mentioned  tOi 
pass  by  the  letters  patent,  which  is  left  at  large,  and  not  restrained^ 
to  any  in  certain;  and  therefore. if  the  letters  patent  purport  a 
grant  for  life,  or  for  years,  the  statute  hath  as  great  operation,  as' 
to  the  purview,  of  the  act,  as  if  the  letters  patent  had.  purported  a 
grant  of  an  estate  tail,  or  a  fee.  3.  The  generality  of  the  purview,' 
for  it  extends  not  only  to  make  the  grant  good,  but  to  vest  the 
manors,  lands,  tenements,  and  hereditaments  of  the  late  abbots,  4^* 
in  the  actual  and  real  possession  of  king  H.  8.  4.  And  not  only  in 
king  H.  8.  but  in  him,  his  heirs  and  successors,  so  that  the  liuids 
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shall  be  as  well  vested  in  the  king^  his  heirs  and  successors,  when     1613. 
the  king  grants  the  land  for  life  or  years,  as  where  he  grants  it  in     p^i^^g. 
fee-tail  or  fee-simple:  and  so  the  purview  extends  to  three  other        ▼. 
cases.     1.  Where  any  such  lands,  tenements,  or  hereditaments,        ^^ 
^  came  to  the  hands  or  possession  of  the  said  late  king  H.  8. 
%•  Or  which  were  put  in  charge  to  or  for  his  highness  in  bis  court 
cf  exchequer,  or  any  other  courts  of  his  majesty's  revive.     S.  Or 
by  any  auditor,  or  other  officer  of  the  said  late  king  f  and  in  every 
of  these  cases  the  purview  hath  so  great  operation,  as  in  cases  of 
letters  patent  to  vest  such  lands,  tenements,  or  hereditaments,  in 
the  king^  his  heirs  and  successors.     But  yet  it  was  resolved,  that 
the  said  act  of  35  EUz.  c.  S.  did  not  extend  to  this  case ;  for  the 
purview  has  a  qualification  or  restraint  which  has  not  been  men* 
tioned  before  at  the  bar ;  and  that  is,  that  in  the  said  four  cases^  -  [  244  1 
such  lands,  tenem^its,   and  hereditaments,   *'  shall  be  reputed, 
taken,  and  adjudged,  in  the  actual  and  real  possession  of  the  said 
late  king,  his  heirs  and  successors,  at  such  time  as  the  same  did  sa 
come  to  his  miyesty's  hands  or  possession,  or  were  so  put  in  charge 
or  granted,  or  conveyed  by  the  said  late  king  H.  8.  as  aforesaid ; 
(then  comes  the  qualification  or  restraint,)  notwithstanding,  1.  any 
defect,  want,  or  insuffideni^  of  or  in  any  surrender,  grant,  or  con- 
veyance of  the  said  manors,  lands,  tenements,  or  hereditaments,  or 
any  part  thereof^  to  the  said  late  king  H.  8.     2.  Or  any  other 
matter  or  cause  whatsoever,  by  which  his  highness  was  or  nught 
have  been  entitled  to  the  same  :**  so  that  the  scope  and  purpose  of 
the  act  was  to  vest  in  king  H.  8.  all  the  lands,  tenements,  and  here- 
ditaments which  the  abbots,  4*^.  had,  notwithstanding  the  defects 
aforesaid.     But,  if  the  said  appropriation  was  void,  and  was  not 
given  the  king -by  the  statute  of  monasteries,  then  the  prior  of 
Moniacide^  in  thef  case  at  bar,  had  nothing  in  the  said  rectory,  but 
the  advowson  only,  and  jus  prasentandi :  but  yet  the  said  act  of 
SB  Eliz.  is  of  grelit  use  and  efiect,  for  inasmuch  as  the  statute  of 
81 H*  8.  gave  not  the  king  any  monasteries,  priories,  4^.  but  only 
such  as  had  been  surrendered,  granted  to  the  king,  4^.  or  were  dis-- 
sdived ;  or  as  should  be  surrendered,  granted,  4^.  or  dissolved ; 
this  act,  in  the  said  four  cases,  has  supplied  the  defect  or  want  of  a 
surrender,  grant,  or  conveyance,  also  of  an  insufficient  surrender, 
grant,  or  conveyance,  so  that  be  there  any  conveyance  to  the  king, 
or  not,  and  if  any  be,  although  it  be  insufficient,  the  said  lands, 
tenements,  and  hereditaments,  are  actually  vested  in  the  king,  his 
heirs  and  successors.    2.  If  the  abbot,  prior,  4*^.  had  been  disseised, 
or  in  any  other  case,  where  an  office,  scire  Jacias^  seizure,  4^.  was 
requisite  to  vest  the  possession  in  the  king ;  there  the  latter  words, 
viz.  <<  or  any  other  matter  or  cause  whatsoever,  by  which  his  high- 
ness was  or  might  have  been  entitled  to  the  same,^  supply  ail  such 
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1612.     means  by  which  the  king  might  have  been  lawfully  entitledi  and 

p^jMf     P"^  ^^  actual  possession.     Vide  SS  H.  8.  Brooke  tit.  Chose  in  Ae^ 

T.         tion  14.  the  question  there  made,  where  an  abbot,  S;c.  was  disseised^ 

N^pkr.     ^^u  explained  and  resolved.     But  although  there  be  defect  in  the 

appropriation,  yet  (if  the  rectory  be  in  reputation  appropriate^  and 

so  has  been  used)  it  is  given  the  king  by  the  statute  of  27  H*  8* 

Cn  88.  or  31  H.  8.  c.  13.,  and  therefore  in  19  Eliz^j  in  the  dean  of 

Pouts  case,  it  was  adjudged  in  the  king's  bench,  that  a  chantry  or 

college,  in  reputation  and  not  in  law,  was  given  to  king  E.  6.  by  the 

statute  of  1  iS.  6.  within  these  words,  ^^  all  and  all  manner  of  duun* 

[  245  ]  teries,  colleges,''  Sfc.  On  27  Jmiiy  anno  29  Eliz.  in  ca$icdlm^  upon 
an  aid  prier  of  the  king^  by  the  course  of  the  commcm  law,  the  cate 
was  between  the  lord  St.  J(An  plaintifl^  and  the  dean  and  chapter 
of  Gloucester  defendant,  for  the  parsonage  impropriate  of  Penmas^k 
in  the  county  of  Glamorgani  because  the  patron  (who  before  4m 
appropriation  had  granted  the  advowson  to  the  body  ecdesiasrirali 
to.  which  the  appropriation  was  made)  in  anno  18  R*  2.  was  fast 
tenant  in  tail,  and  yet  it  always  continued  as  a  church  appropriates 
and  it  was  resolved  by  sir  Thomas  Brandy  lord  chancdlonr  of  Et^ 
landf  Gilbert  Gerrard,  master  of  the  rolls,  Skute  and  WindhamymH 
tices,  (whom  the  lord  chancellour  in  that  case  associated  unto  hisi,) 
that  this  rectory  in  reputati<m  was  given  to  the  king  by  the  statute 

Supra  158.  of  monasteries.  Another  case  was,  TV.  SO  El.  in  camera  seaaf  ni» 
ter  T.  Grimes  and  H.  Smithy  for  the  parsonage  of  Bsdbenham^  in 
the  county  of  Leicester^  which,  anno  22  E.  4.  was  appropriated  te 
the  abbey  of  SuUn^f  and  no  vicar  endowed  there,  4^.  accordnig  te 
the  purview  of  the  acts  ol  ^H.  4.  12.  15  R.  2.  6.  But  there  had 
continued  a  vicar  in  reputation,  and  the  rectory  had  continued  also 
as  appropriated ;  and  it  was  resolved,  that  that  rectory  was  given 
to  the  king  by  the  statute  of  monasteries.    HiO^  4  Joe*  reg.  in  coih 

Infra  332.  celloi^  inter  Bedd  and  Bear^  for  the  church  of  Kumbalfynh  which 
was  appropriated  in  anno  40  E.  8.  and  the  defect  was,  that  HuM" 
phrey  de  Bohun  earl  of  Hereford  (who  granted  the  advowson  of  the 
said  church  to  the  body  ecclesiastical,  to  which  the  appropriation 
was  made,)  was  but  tenant  in  tail ;  and  resolved  clearly,  that  it  was 
given  to  king  H.  8.  by  the  statute  of  mcmasteries.  Nota  reader.  In 
Uie  statute  of  monasteries  there  is  a  saving  of  rights,  4*^.  but  the 
founders,  donors,  4rc»  are  excepted  out  of  die  saving ;  so  they  are 
bound  by  the  body  of  the  act. 

As  to  third  point  upon  the  verdict,  it  was  resolved,  that  foras- 
much as  the  special  matter  found  by  the  jury  was  not  parcel  of 
their  charge,  nor  pertinent  to  the  issue,  (admitting  that  the  special 
matter  had  been  sufficient  to  have  barred  the  plaintiff  of  the  tUhes,) 
it  should  not  be  regarded ;  for  the  party  grieved  therd^y  cannot 
have  attaint,  nor  the  witnesses  punished  for  perjury  by  the  statute 

16 
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qS  5  EL  because  neither  the  saving  of  the  juiy,  nor  the  testimony     1612. 
of  the  witnesses,  was  material  to  the  issue;  so  that  inasmuch  as  the      j^^^^f 
issue  is  joined  upon  prescription  in  the  prior  and  hb  predecessors,        ▼. 
to  hold  the  said  22  acres  discharged  of  tithes  a  tempore  eujus,  thq^       ^^* 
cannot  give  in  evidence  a  unity  of  the  rectory  and  land  for  10 
years  only ;  that  if  any  colour  should  be,  that  the  same  should  bea 
discharge,  it  is  not  a  discharge  by  prescription  a  tempore  agm^  4^.    [  246  ] 
by  the  ioommon  law,  but  by  the  statute  of  SI  H.  8.    So  that  for 
the  insufficiency  and  impertinenoy  of  the  points  and  parts  of  this 
prolix  record,  the  other  justices  did  not  speak  to  the  fourth  point 
of  the  verdict.    But  the  chief  justice  (for  the  better  direction  of  this 
and  such  other  cases)  did  dedare,  that  the  point  had  been  resolved 
befofe^  and  the  causes  and  reailoos  of  the  resolutiim  therec^    It 
was  a  long  time,  in  all  the  courts  at  Westminster^  a  great  question 
upon  the  said  branch  of  the  statute  of  31  H.  8.  and  the  cause  of 
the  doubt  thereof  stood  upon  two  considerations :  1.  Upon  ccmsi* 
deration  pf  the  nature  and  quality  of  tithes  before  the  said  act. 
2» .  Upon  the  words  and  purview  of  the  said  branch  of  81  H.  8. 
And  as  to  the  first,  quota parSf  i.  dedmapars^  which  we  call  tithes,, 
is  an  ecclesiastical  inheritance  attend  to  the  estate  of  the  land, 
and  of  their  proper  nature^  due  only  to  an  ecclesiastical  person  by 
the  ecclesiastical  law,  and  therefore  no  unity  of  possession  can  either 
extinguish  or  suspend  them;  but  thqr,  notwithstanding  any  nnitf, 
remain  in  esse^  so  that  they  may  be  demised  or  granted  to  any  spi- 
ritual man,  notwithstanding  any  such  suq>en8ion.    Tithes  are  mcnre 
collateral  to  land  than  a  warren,  which  the  owner  of  the  land  has 
in  it ;  for,  by  feofi&nent  of  the  land,  without  excepting  the  war^ 
ren,  the  warren  is  extinct,  as  it  is  held  in  35  H*  6.  56.  a.    But,  if 
a  prior,  who  has  a  parsonage  impropriate,  «ifeo£&  another  part  of 
the  glebc^  yet  he  shall  have  tithes,  against  his  own  feoffinent,  as  it 
is  held  in  42  E.  3.  13.  a.,  and  they  are  not  like  a  leet;  and  yet  if 
the  lord  of  a  leet  purchases  land  within  it,  bis  leet  is  not  sus- 
pended, nor  (if  he  mak^  a  feoffinent  of  the  s^  land)  is  his  leet 
in  it  extinct,  as  it  is  held  in  7  £.  2.  tiL  Avamry  21 1.  and  8  EJL  2. 
Und.  212.    But  he  has  an  inheritance  by  the  common  law  in  the 
leet,  which  is  descendible,  and  which  ke  may  grant  over  to  whom 
he  pleases:  but  such  inheritance  a  layman  cannot  have  in  tithes 
by  the  common  law,  neither  shall  th^  pass  by  such  words  as  tem- 
poral inheritances  shall  pass,  and  therefore  Mich.  31  &  32  EL  in  a 
prohibition  betwixt  John  Parkins  and  J%omas  Hinde  parson  of 
Babington-ia  the  county  of  Somerset^  the  case  was,  that  the  said  par-  Supra  161« 
son  by  deed  indented  leased  his  glebe  cumprqficuis  et  comrnoditaJtSf 
eidem  spectantHi  for  95  years,  rendering  rent  jttd  omnibus  exaetianiV 
et  demandis  quibuscunque  dicta  rectorue  pro  clauso  pradicto  speetanti^ 
bus;  and  the  question  was,  if  tlie  lessee  should  have  the  said  close. 
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1612;     discharged  of  tithes  during  the  term :  and  it  was  resolved  per  taiam^ 
Pri^^tf     curiam,,  that  the  tithes  should  not  pass  by  such  general  words,  and 


▼.         *as  they  are  tithes  not  severed,  they  are  merely  ecclesiBStical;  ibr 
•  r  ^247  1  ^^  subtraction  of  which  no  remedy  lies  by  the  common  law.     If  a 
parson  purchases  land  within  his  rectory,  and  leases  this  rectory, ' 
the  lessee  shall  have  tithes  of  the  land  purchased,  and  therewith  • 
agrees  SO  H.  8.  Dt^er  48.  pi.  21.  Vide  S2  H.  8.  Brook,  tit.  Dismes, 
17.    Then  inasmuch  that  if  tithes  be  considered  of  themselvei 
before  the  severance  of  them,  they  are  merely  ecdesiastical,  and  so 
collateral  to  the  estate  of  the  land,  that  no  unity  can  extinguish  or 
suspend  them,  but  notwithstandii^  any  unity,  they  remain  fii  esseg 
now  the  words  of  the  act  are  to  be  considered,  which  are^  ^  that 
**  as  well  the  king,  his  heirs  and  successors,  as  all  and  every  such 
person  and  persons,  their  heirs  and  assigns,  which  have,  or  here- 
after shall  have  any  monasteries,  parsonages  appropriate^   or 
*^  other  hereditaments,  S^.  shall  have,  hold,  retain,  keep,  and  en- 
joy, as  well  the  said  parsonages  appropriated,  Sfc.  messoage^ 
lands,  tenem^ts,  and  other  hereditaments,  4^.  discharged  and 
acquitted  of  payment  of  tithes,  as  freely  and  in  as  large  and  ample 
^^  manner  as  the  said  late  abbots,  priors,  ^c.  had  held,  occDiriedy ' 
*^  possessed,  used,  retained,  or  enjoyed  the  same  at  the  days  of  thehr  * 
*^  dissolution :'*  and  upon  these  words,   forasmuch  as  the  unity* 
doth  not  discharge  nor  suspend  the  tithes,  but  that  they  were  m 
esse  at  the  time  of  the  dissolution :  and  forasmuch  also  as  these ' 
words  (discharge  and  acquit)  imply  actual  immunity  and  freedom ; 
and  that  the  king  and  his  patentees  shall  not  have  them  discharged ' 
and  acquitted  absolutely,  but  sub  tnodoj  that  is  to  say,  ^^  in  as  harge 
^  and  ample  manner,  4^.  as  the  said  late  abbots,  4v.**  and  the  late 
abbots  held  not  the  said  lands  in  case  of  unity  dischai^ged,  but 
charged  with  the  payment  of  them ;  for  these  reasons,  in  shorty  it 
was  doubted,  whedier  the  said  act  should  extend  to  the  case  of  a 
perpetual  unity;  and  it  was  ako  urged,  that  if  the  said  act  of 
31  H.  8.  in  case  of  perpetual  unity  should,  in  respect  thereof 
discharge  the  land  of  tithes,  it  would  do  a  wrcmg;  and  as  it  is  said 
in  Plo.  Com.  in  the  earl  of  Leicestef^a  case,  898.  &,  the  parfiament 
is  a  court  of  the  greatest  honour  and  justice,  of  which  none  ought 
to  imagine  a  dishonourable  thing ;  and  the  Doctor  and  Student,  foL 
165.  cap.  55.     It  cannot  be  thought,  that  a  statute  that  is  made 
by  authority  of  the  whole  realm,  as  well  of  the  king,  and  of  the 
lords  spiritual  and  temporal,  as  of  all  the  commons,  will  recite  a 
thing  against  the  truth,  4^.    And  Fortescue  c.  18.  prudentia  etiam 
et  sapientia  necessario  statuta  hiffus  regni  refertaputandum  est,  dum  nan  ' 
unius  aut  centum  solum  consuUorum  virorum,  sed  plusquam  trecentorum 
[  S48  ]    electorum  kominum,  quali  numero  olim  senaius  Romanorum  regebatur^ ' 
ipsa  sunt  edita* 
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Bat  at  lengtli,  upon  great  consideration,  it  was  resolved  and  ad-     1612. 
judged,  that  a  perpetuiJ  unity  a  tempore  ctffuSf  S^c.  till  the  dtssolu-     prUUHe 
tioOf  should  be  prima  facie  a  discharge  of  the  land  of  payment  of        v. 
tithes,  by  force  of  the  said  branch  of  SI  H.  8.  r.  IS.  for  divers     ^''^• 
reasons.     1  •  The  statute  dotli  not  say  discharged  of  tithes,  but  db- 
chai^ged  of  payment  of  tithes,  and  for  divers  other  reasons,  the  chief 
of  which  was,  for  the  infinite  impossibility  and  impossible  infinite- 
nesf,  so  that  such  immunities  and  discharges  as  religious  houses 
had  before  time  of  memory  cannot  be  known.     And  it  was  ex- 
pressly resolved,  that  a  general  allegation  of  unity  at  the  time  of 
the  dissolution,  i^c.  without  an  averment  that  it  was  perpetual,  was 
not  sufficient :  and  although  it  had  been  a  perpetual  unity,  yet,  if 
the  farmers  of  the  lands  of  the  rectory  had  paid  tithes  before  the 
dissolution,  then  the  intendment  and  presumption  of  law  upon  the 
perpetual  unity  failed :  and  all  this  you  may  see  in  the  archbishop 
of  Canterbwi/s  case,  in  the  second  part  of  my  reports,  and  divers  Sapnisg. 
ju(%ements  and  resolutions  there  cited,  fol.  48.  &  49.     So  that  wi«t  m 
such  unity  as  is  within  the  said  branch  of  the  act  of  SI  H.S.  ^i^* 
ought  to  have  four  qualities.     1.  TaUs  unitas  (a)  ought  to  be  esemptioD 
juttOj  rightful  and  not  by  wrong.    2.  It  ought  to  be  aqualiSf  s.  by  unity  of 
fee  in  the  one  and  the  other;  for  if  the  abbots,  priors,  4^.  have 
hdd  by  lease,  a  tempore  ctffuSf  S^c.  that  is  not  a  unity  within  the 
statute.     S.  It  ought  to  be  perpetua  a  tempore  cujuSf  S^.    4.  It 
ought  to  be  libera^  free  of  pigment  of  any  tithes :  but,  if  their 
fiumers  at  will,  for  years,  Sfc.  have  paid  tithes  to  them,  (as  hadi 
been  said,)  the  unity  perpetual  will  not  serve.    But  it  was  asked. 
What  if  the  appropriation  was  made  in  the  times  of  E.  4.  H.  6. 
H.  4.  R.  2.  E.  S.  Sfc.  and  yet  in  law  within  time  of  memory,  and 
unity  had  continued  from  the  time  of  the  appropriation  until  the 
dissolution,   and  tithes  were  never  paid,  neither  by  the  abbots, 
Sfc.  nor  their  farmers:  should  not  the  statute  extend  to  those 
cases?  and  it  was  answered.  No,  upon  the  point  of  unity;  for  if 
he  will  take  the  aid  of  the  act  of  SI  H.  8.  the  unity,  as  hath  been 
said,  ought  to  be  perpetual.     But  in  such  case  he  may  allege  the 
said  branch  of  the  act  of  SI  H.  8.  concerning  the  discharge  of 
payment  of  tithes,  S^c.  and  that  the  abbots,  S;c.  a  tempore  agut^ 
4rc.  until  the  dissolution,  have  held  the  land  discharged  of  tithes, 
(as  he  may  well  prescribe  by  the  common  law,)  and  give  such  evi- 
dence that  he  may  approve  it:  and  so,  if  in  truth  the  land  be  dis- 
charged, he  has  sufficient  remedy  to  relieve  himsel£     Vide  the    [  249  [J 
bishop  of  Winchester's  case,  in  the  second  part  of  my  Reports,  foL  Supn  i67. 


(a)  Giiion  v.  Holcroft,  Yelr.  SI.  tupra,  p.  222.      y.  Oram,  mfra,  p.  1354.  Prowte  v.  Hr.  LtgfUUp 
side  ▼•  Drake,  Hob.  995.  h^,  p.  390.     Lam"     tf|^  p*  864. 
prey  ▼.  i^oofte,  Ambl.  291.  if^ra,  p.  S59.    CMtt 
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1612.     44.  b.  45.  a.    But,  if  the  abbey  or  priory,  4*^.  was  founded  witliin 
"■^JTJ^    time  of  memory,  then  he  cannot  prescribe  omnino;  and  forasmucb 
▼•         as  in  the  principal  case,  the  appropriation  was  made  in  20  H.  8. 
^*^^'     so  that  it  appeared  to  the  court,  that  before  that  the  22  acres  were 
chai^ged  with  tithes;  for  of  common  right  all  lands  ought  to  pay 
tithes ;  for  that  reason  the  chief  justice  concluded,  that  the  said  2S 
acres  were,  as  this  case  is,  chargeable  with  tithes.    But,  if  the  pan- 
ties are  not  satisfied  with  it,  they  may  begin  again«     For  inasmuch 
as  the  information,  as  it  is  resolved,  is  good;  and  the  plea,  pro 
consnUaticne  habenda^  altogether  insuffic^t ;  and  the  verdict  im- 
pertinent to  the  issue,  they  would  not  grant  a  consultation ;  and 
thereunto  the  whole  court  agreed. 


Hil.  10  Ja»    A.  D.  1613. 

AmM  V.  Biigood.    [Cro.  Ja.  318.] 
OfaXiii         Debt  upon  the  statute  2  £.  6.  c.  13.  for  not  setting  out  titbes« 
tumm^iB'  "^^  <^<^^  ^^  9  ^  ^^^  being  possessed  of  a  lease  of  tithes  lA  right 
<^*^Py  of  his  wife  as  executrix  to  her  former  husband,  grants  toHan  jiA 
tiMm  wfaidi  titulum  ei  interesse  suum  de  et  in  decimis  pradictis^     After  verdict  for 
huEri^  the  plaintiff  (who  claimed  under  the  said  grant),  it  was  moved  in 
of  Ui  fdfe.  arrest  of  judgement,  that  the  declaration  was  not  good,  because  the 
es^&a'      plaintiff  had  not  set  forth  any  good  title  to  enable  himself  to  the 
3Wik.87R.  tithes.     And  the  books  of  10  E.  4.  1.  4*  19  H.  6.  40.  were  cited  t6 
Bep.  SOI.    ^^  purpose.     But  the  whole  court  unanimously  resolved,  that  the 
8.  a  diad    grant  was  good,  and  the  lease  he  had  in  the  tithes  in  right  of  his 
CJ.  ^^  fi'"'^  ^^  thereby  pass :  for  he  granted  totum  jus^  titulum  et  interesie 
suum  de  et  in  decimis  pradictis.    And,  by  Doderidge^  the  word 
mum  doth  import  a  proprie^  in  possession,  and  is  all  one  as  if  h^ 
had  specially  named  the  same  in  the  grant;  nor  could  it  be  more 
certainly  named  or  expressed.     There  was  then  an  objection  made 
out  of  the  proviso  in  the  statute  for  dissolutions,  that  all  leaseaf 
made  by  any  abbot  within  a  year  before  the  dissolution,  should  be 
▼oid;  and  thb  lease  was  pretended  to  be  so,  and  therefore  void. 
But  it  was  thereto  answered,  that  here  the  issue  was  only,  whether 
be  were  discharged  of  tithes  or  not :  and  the  jury  gave  their  ver- 
[  250  j    diet  directly,  that  at  the  time  of  the  dissolution  diere  was  not  any 
discharge  of  tithes :  and  this  lease  being  but  an  inducement  only 
to  the  tide  of  the  plainti£^  the  issue  therefore  is  well  enough.' 
But,  if  in  this  case  there  had  been  any  mispleading  or  mistrial,  the 
cburt  held  clearly  it  was  aided  by  the  statutes  of  32  ff.  8.  4*  IB  Eliz. 
cap.  1 4.,  and  cannot  be  quashed  after  verdict ;  whereupon  judgement 
was  given,  and  entered  ft>r  the  plaintiff. 
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P.  11.  Ja.     C.B.    A.D.  1614. 


Urrey 

Urrq  v.  Baanfer.  (a)     [MSS.  Calthorpe.]  ^- 

BOWTER  libelled  in  the  spiritnal  court  against  Urrey  for  tithes  q.  whether 
of  OMm.     Urrey  suggested  that  the  lands  of  which  the  tithes  were  ^  1?!!^^ 
demanded  were  in  the  hands  odUdutrd  Weston  prior  of  St  JohrCs  of  St.  joAn 
of  Jerusalem  in  England  and  of  his  brethren,  and  that  they  were  ^2»n  be 
dischaiT^  of  tithes  in  their  hands :  he  then  shewed  that  all  the  discharged 
lands  were  given  to  the  king  by  the  statute  of  32  H.  8.  c.  24,  and  ^^^^^1**" 
pleaded  that  statute  which  gives  to  the  king  all  immunides,  privi-  tith.'s. 
li^es,  jurisdictions,  Sfc.  which  the  prior  or  any  of  his  predecessors 
had;  and  set  forth  farther  that  the  king  by  his  letters  patent 
granted  these  (the  said  lands)  to  the  now  plaintiff  in  prohibition, 
with  a  clause  therein  that  he  should  have  tanta^  talia,  tot  immuni- 
iaieSf  privilegiay  S^.  as  any  one  had  had  theretofore,  S^c.  and  so  he 
prayed  a  prohibition.     Upon  this  suggestion  in  the  prohibition 
Baoayer  demurred.    And  Coke  C.  J.  argued  that  the  suggestion  was 
insufficient,  and  that  these  lands  ought  to  be  charged  with  tithes, 
and  oould  not  be  discharged  tiiereof.    And  of  that  opinion  was 
NiehoUs  J.     But  Warburton  and  Winch  held,  that  the  lands  ought 
to  be  discharged  of  tithes ;  and  their  reason  principally  was,  for 
diat  the  statute  of  S2  H.  8.  c.  24.  revives  all  privileges,  jurisdic- 
tions, immunities,  4^.  which  the  Hospitallers  had  enjoyed,  and 
they  insisted  much  upon  the  book  of  10th  otEliz.  Dy.  (6)    But  I 
heurd  ndther  their  argument  nor  that  otNiehoUsj  and  therefore  have 
Bot  reported  them:  but  I  have  only  reported  Cok^s  argument, 
which  I  did  hear. 

Coke  held,  that  the  statute  of  31  H.  8.  c.  13.  did  not  extend  to  [  251  ] 
the  possession  of  the  Hospitallers,  because  they  were  dissolved  by 
an  act  of  parliament  subsequent  to  it ;  and  the  statute  of  32  H.  8. 
€.  24.  which  revives  the  inununities  and  privil^;es  of  the  dissolved 
monasteries  does  not  extend  to  them,  because  the  privily  of  being 
discbaiged  of  tithes  is  a  privily  inseparable  from  the  person  of 
the  prior.  He  said  there  were  four  orders  that  were  discharged  of 
tithes  by  a  general  council  and  by  a  decree  of  the  pofie,  viz*  the 
Cistertians,  the  Templars,  the  Hospitallers,  and  the  Prsemonstra- 
tenses ;  and  all  other  orders  were  to  pay  tithes  as  other  persons ; 
and  even  these  privileged  orders  were  to  pay  tithes  de  terris  de  novo 
aequisitisj  and  as  to  those  were  not  discharged.  And  die  words  of 
the  council  are,  that  the  said  orders  and  their  successors  shall  be 


(a)  The  arguments  of  the  counsel  in  this  case  are  correct  or  finished  one»  I  have  thought  it  unneces- 

reported  in  S  BrownL  8.  90.,  but  as  this  question  sary  to  insert  it  here.     This  argument  of  my  lord 

was  debated  upon  aercral  occasions  fwrio  Jfflfie,  CMe  is  no  where  in  print, 

and  as  the  report  of  those  arguments  is  not  a  rtry  (fr)  .877.  pi.  60.  Stath9mc*»  cm^  mpm^  p,  19S. 
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1614.      discharged  of  tidies  for  their  lands  so  long  as  they  retain  them  in 
their  own  hands.     So  that  it  appears  by  the  words  of  the  council, 


Urrty 

▼.  that  if  the  lands  be  transferred  to  the  hands  of  any  other  persons 
Btunfer,  ^^  privilege  is  gone,  and  they  becon^e  charged  wiUi  tithes  again ; 
for  the  medium  dispositivum  of  the  bull  or  council  which  discharges 
them  of  tithes  is  ecclesiastical ;  the  persons,  who  are  discharged, 
are  ecclesiastical ;  and  the  thing  itself  whereof  the  discharge  is 
made,  is  ecclesiastical.  It  seems  to  me  then  that  there  is  great  reor 
son  that  this  privilege  should  not  be  transferred  to  persons  who  are 
not  ecclesiastical ;  and  for  whom  none  of  those  reasons  can  be  al* 
l^ed  why  they  should  be  discharged  of  tithes.  It  is  besides  a  thing 
that  was  never  seen,  that  inseparable  privil^^  were  either  given 
to  the  king^  or  contained  within  the  general  words  of  an  act  of 
parliament  Though  the  statute  respecting  the  Templars  made  in 
1 7  £.  2.  wills  that  the  Hospitallers,  to  whom  the  possessions  of  the 
Templars  were  transferred,  shall  hold  by  the  same  tenure  and  the 
same  services  which  the  Templars  held  by,  yet  the  immunity  of  the 
tenure  in  frankalmoigne  was  not  transferred  from  the  Templars  to 
the  prior  of  the  hospital  of  St  John  of  Jerusalem  and  his  brethren, 
as  was  adjudged  in  35  H.  6.  56,  57*  And  yet  in  that  act  the  words 
were  special ;  and  the  persons  to  whom  the  transfer  was  to  be  made 
were  of  the  same  quality  with  die  persons  from  whom  the  posses* 
sions  were  taken.  In  3  JS.  3. 11.  an  appropriation  is  not  transfer- 
red from  the  Templars  to  the  Hospitallers,  notwithstanding  U;e 
statute  of  Templars  wills  that  tlie  prior  of  the  Hospitallers  shall 
have  all  the  possessions  which  belonged  to  the  Templars ;  for  tie 
[  252  ]  appropriation  is  inseparably  annexed  in  privity  to  the  Templars; 
and  cannot  be  transferred  by  the  general  words  of  an  act  of  parlia- 
ment The  statute  of  33  H.  8.  c.  20.  gives  all  manner  of  conditions 
to  the  king  ;  and  yet  by  force  of  these  general  words  a  condition 
inseparably  annexed  to  the  person  of  the  party  attainted  is  net 
given  to  the  king,  as  was  adjudged  in  Inglefield's  case,  1  binders.  293. 
So  by  that  statute  a  right  of  action  shall  not  be  given  to  the  king^ 
notwithstanding  that  the  statute  gives  all  rights  generally ;  for  it  is 
a  thing  consisting  in  privity,  and  therefore  shall  not  be  transferred 
by  the  general  words  of  an  act  of  parliament,  as  may  be  seen  in  the 
marquis  of  Winchester's  case^  3  Co.  2.  So  in  the  case  at  bar,  as  the 
immunity  of  being  discharged  of  tithes  is,  so  long  as  the  land  shall 
remain  in  the  hands  of  the  Hospitallers,  and  therefore  is  insepar- 
able from  their  persons ;  for  that  reason  it  shall  not  be  transferred 
by  the  general  words  of  the  act  of  32  H.  8.  c.  20.  Besides,  there 
is  no  instance  of  the  general  words  of  an  act  of  parliament  being 
extended  to  tithes.  For  tithes  being  a  spiritual  thing,  and  due 
Jure  divinoj  quoad  a  competent  maintenance,  and  not  jure  humttnOf 
.  the  common  law  does  not  take  any  notice  of  them  in  an  act  of  parlia- 
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ment,  which  is  but  a  temporal  conveyancef  and  means  not  to  med-      1614. 
die  with  them.     And  for  this  reason  it  is  that  there  is  never  any 


saving  in  an  act  of  parliament  of  tithes,  though  there  is  a  saving  of        v. 


all  seigniories,  rights,  rents,  and  all  odier  things.  For  tithes 
being  a  thing  collateral  to  the  land,  and  not  being  a  temporal  in- 
heritance, are  not  included  within  the  general  words  of  an  act  of 
parliament  And  for  this  reason  the  statute  of  3  H.  5.  c.  1.  which 
grants  that  men  shall  enjoy  their  liberties  and  franchises,  does  not 
extend  to  this,  that  they  shall  enjoy  the  liberty  of  being  discharged 
(^tithes.  And  so,  though  the  statute  of  27  H.  8.  c.  28.  grants  that 
the  king  shall  have  all  privileges,  4-r.  and  all  hereditaments,  what-* 
soever,  in  as  ample  and  large  a  manner  as  the  abbots,  S^c.  had 
them ;  yet  the  king  by  these  general  words  shall  not  be  discharged 
of  tithes ;  for  all  the  possessions  which  came  to  the  king  by  this 
statute  remain  charged  with  tithes  at  this  day. 

And  here  Coke  said,  that  though  tithes  are  dxi&jm^e  divino,  quoad 
a  competent  maintenance,  yet  unquestionably  as  to  the  tenth  part, 
and  neither  more  nor  less,  that  is  due  Jure  humanOy  and  by  the 
constitution  of  man.  And  he  said  that  tithes  are  not  assets,  nor  are 
they  extinguished  by  a  feofiment  of  the  land,  nor  is  a  common 
person  capable  of  them  at  common  law ;  and  that  so  it  appeared  by 
what  had  been  said,  that  the  statute  of  32  H.  8.  does  not  extend  to  [  253  ] 
an  immunity  which  is  inseparably  annexed  to  the  person. 

It  is  now  to  be  inquired,  whether  that  statute  extends  to  a  pri- 
vilege which  is  ecclesiastical  and  spiritual,  and  not  temporal.  And 
as  to  that,  he  said,  the  statute  extends  only  to  the  reviving  of  the 
temporal  franchises,  and  not  the  spiritual  ones.  For  if  it  should 
extend  to  the  spiritual  liberties,  then  a  great  inconvenience  would 
ensue,  because  by  this  means  all  the  possessions  of  the  Templars 
would  be  exempt  from  all  temporal  jurisdiction  as  they  were 
wh^i  they  were  in  the  hands  of  the  Hospitallers,  as  may  be  seen  in 
1  £.  3.  8  &  31  J5.  3.  Triall  99.  where  it  is  holden  that  profession 
alleged  in  a  plaintiiF  of  the  order  of  Templars  cannot  be  certified 
by  the  bishop,  because  the  order  is  exempted  by  the  pope  from 
episcopal  jurisdiction.  And  if  they  had  all  ecclesiastical  privileges 
which  the  Templars  had,  this  would  bring  a  great  inconvenience 
to  the  commonwealth,  a  greater  indeed  than  a  man  would  imagine. 
For  the  Templars  had  many  great  immunities  bestowed  upon  them 
by  the  pope  and  councils,  which  immunities  they  might  as  well 
daim  as  to  be  discharged  of  tithes ;  and  therefore  because  the  law 
forbids  those  who  have  now  their  possessions  to  claim  tliose  privi- 
leges, it  will  also  forbid  them  to  claim  the  ecclesiastical  privilege 
of  being  discharged  of  tithes.  And  as  to  the  3d  privilege,  which 
is  a  privilege  of  discharge,  and  not  in  being,  he  said,  that  the 
statute  of  82  H. 8.  c.  20.  does  not  extend  to  it;  for  the  statute  says^ 
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1614.  that  the  privilegesj  ifc.  shall  be  actually  and  really  in  the  Hng,  hk 
"'■■^^~  heirs  and  successors;  and  a  privilege  of  discharge,  which  is  not  tfi 
esse,  cannot  be  actually  and  really  in  the  king.  Besides,  the  afta- 
tute  says,  that  all  franchises^  8fc.  cf  what  nature  soever  they  miQp  be^ 
hfmfutty  had,  used,  and  exercised,  Sfc.  but  a  franchise  of  diacbvrgs 
cannot  be  used  or  exercised,  because  it  is  not  ifiesse,  and  therefese 
the  statiite  does  not  extend  to  it.  In  7  H.  6.  8w  where  the  Mxk 
m  a  writ  of  cosinage  brought  against  him  pleaded  to  the  'j^oAmt 
diction  of  the  court,  because  the  lands  lay  within  the  abbey  of 
Westminster,  which  is  a  privileged  place,  the  plea  was  disaUow€4iL 
the  privilege  and  immunity  extending  to  the  person  only,  aadnot 
to  the  lands  or  goods.  According  to  11  H.  4w  35.  tliov^  Aoi 
prior  of  St.  John*s  were  discharged  of  taxes  and  subsidies  in  m* 
spect  of  his  person,  yet  the  occupiers  of  the  lands  shall  not  be 
therefore  discharged,  because  the  discharge  was  solely  in  respect  dE 
Cro.  ElU.  tiie  person,  and  not  in  respect  of  the  lands.  In  ^8  &  99  6iEUz» 
^^^'  in  the  case  of  the  lord  Dory  it  was  a^udged,  that  whace  tlie 

[  254  ]  king  granted  to  the  dean  and  chapter  of  PemTs  and  their  sucoesson. 
that  they  should  be  discharged  of  purveyance  in  their  manor  cf  JSt 
and  the  manor  was  afterwards  surrendered  into  the  king^s  hands  a 
33  H.  8.  the  king^s  patentee  should  not  be  discharged  of 
ance,  though  the  patent  ran  that  he  should  have  tot,  talia,  et 
privilegia,  franchesias,  libertates,  S^c.  quot,  qualia,  quanta 
habuit:  for  this  discharge  of  purveyance  is  a  personal  diii^  end 
not  in  esse.  1  H.  7.  25.  a  grant  was  made  to  the  abbot  of  JUagitu 
that  he  should  be  discharged  of  episcopal  jurisdiction :  in  that 
it  would  be  absurd  to  say,  that  he  who  should  have  the 
of  this  abbey,  should  have  the  privil^e  of  discharge.  20  jEL  S. 
eommengefneni,  the  abbot  of  B.  had  the  privilege  of  being  exempt 
from  auy  ordinary  jurisdiction ;  here  the  statute  of  32  H*  8.  woiM 
not  revive  this  privilege,  bc^^use  it  is  a  privilege  of  discharge^  and 
a  perscmal  privilege.     In  44  and  4^5  Eliz.  in  a  quo  warranto  bfou^ 

it  was  adjudged,  that  a  prifi* 
)ege  of  being  discharged  from  the  government  of  the  mayor  and 
aldermen,  in  London,  was  not  revived  by  the  statute  of  32  tf«  d»  se 
that  the  defendants^  claiming  under  a  disserved  monasteiy,  could  not 
claim  all  franchises.  F.  N.  B.  227.  Beg.  259.  we  see  that  all  eode* 
siasticid  persons  were  discharged  of  tdl,.  murage,  pcmtage,  4^*^  yet 
the  persons  who  have  the  possessions  of  those  ecclesiastical  peiBoes 
shall  not  be  discharged  of  them;  for  it  is  a  personal  privilege,  and 
«  Vide  a  privil^e  not  in  being.  The  statute*  of  14  E.  3.  c.  !•  st^poB 
uitek  Tit.  Cf^^9  grants  that  eccksiasOcal  persons  shall  be  discharged  of  necmmg 
Purveiort,  guests  or  s^oumers  of  Scotland,  S^cr,  this  privilege  of  discharge  doss 
not  extend  to  those  who  have  their  possessions^  nor  is  it  reviTed  by  the 

statute  ofSd/f.  8.   Whenceweseefehat^statut^of  32^18.  ^^SO^ 
does  not  revive  privileges  which  go  in  discharge^  and  are  nat«^'^* 
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It  now  remains  to  examine  whether  the  statute  of  31JF/.  8.  c.  13*      161 4*. 
in  uny  way  extend  to  this  case.     As  to  that  when  a  thing  is       ^^ 
otit  of  the  body  or  purview  of  an  act,  it  shall  never  come  within         ▼. 
the  branch  of  it.     For  how  is  it  possible  that  there  can  be  sap  in     •®*''^* 
tlie  tnmk,  when  there  is  none  in  the  root?    How  can  it  be  that 
dns  dissohred  hospital  should  be  within  the  branch  of  the  31  H.  8. 
which  gives  immunity  from  tithes,  when  it  is  not  within  the  body 
of  the  act?     And  this  dissolved  priory  of  St  John  of  Jerusalem  is 
ikot  within  the  body  of  the  act,  because  it  was  given  to  the  king 
bgr  nn  act  of  parliament  passed  in  32  H.  8.  c.  24.  and  not  by  this 
4c(.     Besides,  this  statute  of  31  H.  8.  is  very  precise  in  its  pen- 
ning; fcr  it  says,  that  all  houses  of  religion,  8^c.  which  have  been  dis*    [  255  ] 
jnfoetf  since  the  ^th  of  February,  4*.  so  that  the  house  or  priory  that 
woaM  faftve  the  privil^e  of  being  discharged  of  tithes  within  this 
iet^  most  have  come  to  the  king  since  the  4th  of  February.    And 
it  19  for  this  reason,  that  thb  statute  does  not  extend  to  those 
pAokitM  and  religious  houses  which  were  dissolved  by  the  statutes  of 
f  i7#5.  C.9.  (a)  and  27  H.  8.  c.  W.  The  statute  too  says,  that  the  said 
poaaemons  shall  be  dbcharged  of  the  payment  of  tithes ;  so  that  the 
hnids^  which  are  to  be  discharged  of  tithes  within  the  statute,  must 
he  tfioae  possessions  whidb  came  to  the  king  by  the  statute;  for  the 
wofd  ^^saiiF*  nms  from  the  branch  to  the  body  of  the  act,  so  that 
iMtfhi^  shall  be  within  the  branch  which  is  not  contained  within 
Ae  body,  and  therefore  because  these  lands  do  not  come  to  the  king 
l^  lb#  51  Hf.  S.  they  shall  not  have  the  immunity  of  being  di»- 
dMefged  of  tithes.     And  it  is  for  this  reason  that  neither  the  lands 
thitt  tome  U>  the  king  by  the  statute  of  32  H.  8.  r*  1 3.  nor  those 
nAAA  come  to  him  by  the  statute  of  1  £.  6.  c.  14.  of  chantries,  are 
diadun^ged  of  tithes  by  the  branch  of  the  statute  of  31  H.  8.  c.  13. 
For  bow  can  it  be  intended  that  the  statute  should  provide  for  the 
lands  of  those  houses  that  might  be  dissolved  thereafter,  unless  you 
wfll  say  that  the  makers  of  the  act  of  31  /f.  8.  had  the  spirit  of  pro- 
IAmsj?    And  so  it  was  resolved  in  the  archbkhop  of  Canterbwi/s  Supnisg. 
OMf,  SB  Eh'z.  2  Rep.  46.  And  in  the  case  of  one  Greerie  and  Buffkinj  Supn  197. 
9Bep.  49.  b.  and  Hil.  44  Eliz.  Rot.  994.  in  an  action  on  the  statute 
0f  £  £•  6w  it  was  the  opinion  of  all  the  judges  except  Oawdy,  that  the 
bnndi  in  the  statute  of  31 H.  8.  which  gives  immunity  from  tithes, 
dees  not  extend  to  possessions  given  by  the  statute  of  32  H.  8. 
And  so  it  was  ruled  in  the  case  of  Qftarles  v.  Spurling,  who  were  Supm  324. 
die  same  parties  between  whom  the  action  on  the  statute  of  2  E.  6.  ^^"^Jl^ 
WW  dependii^    As  to  the  case  in  the  lOth  of  Eliz.  Dy.  277.  !»▼•  Spur- 
Whidi  had  been  so  strongly  urged,  he  said,   first,  that  it  was  a  g°^  i^f^ 


(«}  Not  primed  in  the  tUtate4)oolM;  batwmfbt^MmiimlBLymm^^Jmdm^  8SS,4. 

fuxt»,  as; 
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1614.      case  ruled  upon  sudden  opinions  given  before  the  lord  chancelloor, 
"Tj;     :*"    and  not  upon  solemn  argument.     2dly.  He  said,  that  the  case  was. 
Y.         in  truth  upon  the  order  of  Cisterttans,  as  he  had  seen  by  the  papers « 
Sowjfcn^     in  chancery,  though  lord  JDyer  states  it  to  be  of  the  order  of  Templars  f  r 
and  by  the  recital  of  the  act  of  2  H.  4.  r.4.  it  appears,  that  lord 
jPa/er  understands  it  so,  because  the  statute  of  2  H»  4f.  intends  only 
that  the  fanners  of  the  Cistertian  order  pay  tithes,  and  does  not 
speak  of  the  order  of  Templars;  and  the   CisterUan  order  ara 
clearly  discharged  of  tithes,  because  their  lands  came  to  the  king  by 
£  256  ]    the  31  ff.  8.     But  admitting  the  case  to  be  as  it  is  stated  in  the  hookf 
yet  inasmuch  as  there  have  been  four  judgements  adjudged  di£fereiitly 
upon  the  point  against  the  book,  it  is  good  to  abide  by  the  latter 
judgements,  as  Plamden  saith.     And  here  Coke  said,  that  such  po»^ 
sessions  as  are  discharged  of  tithes  by  the  branch  of  the  statute  of 
81  jFf.  8.  must  have  been  in  the  hands  of  religious  and  ecclesiastical 
persons  at  the  time  of  the  dissolution.  For  if  they  were  in  the  hands 
of  religious  persons  only,  and  not  of  ecclesiastical  likewise,  then  sudi 
possessions  will  not  be  discharged  of  tithes  by  that  act,  because  the 
act  always  speaks  in  the  copulative,  religious  afid  ecclesiastical^  and 
not  otherwise.     But  here  he  said,  that  the  Templars  were  holy  per- 
sons, who  were  capable  of  being  discharged  of  tithes,  if  there  were  no 
impediment  in  the  case.     They  were  both  religious  and  ecclesiasiicalf 
for  an  order  cannot  be  religious  without  being  ecclesiastical ;  though 
an  order  may  be  ecclesiastical,  and  yet  not  religious,  as  a  bishop^ 
dean  and  chapter,  archdeacon  ^  they  are  ecclesiastical,  but  not  re- 
ligious, because  they  are  not  regular,  and  have  not  professed  them- 
selves, nor  vowed  three  things,  «&.  obedience,  voluntary  poverty, 
and  perpetual  chastity,  which  things  are  requisite  to  such  orders  as 
Supm  189.   ^^^  ^^^  ^  ^  religious,  as  may  be  seen  in  2  Rep.  48.     But  the  Tem- 
plars are  religious,  because  they  are  professed  persons,  as  may  be 
seen  35  E.  1.  ,Tn/all  99.   2  R.  3.  4.   and  also  9  E.  3.  25.  and  26. 
1222. 2,    Nonability  4.  8  E.  3.  6S.  where  it  is  admitted  that  the 
prior  of  the  hospital  alone  shall  sue  and  be  sued  without  naming 
the  brothers,  they  being  dead  persons  in  law.    They  were  also  eccle- 
siastical persons,  for  diey  might  sing  mass,  as  may  be  seen  in  the 
statute  of  Templars,  1 7  -B.  2.  which  no  one  could  do  who  was  not 
an  ecclesiastical  person.     So  that  it  appears  that  they  were  both 
religious  and  ecclesiastical,  and  of  course  entided  to  the  aid  of  the 
statute  of  S\H.  8.  if  there  were  no  other  impediment  in  the  case* 
And  here  Coke  said,  that  the  prohibition  is  insufficient  of  itsdi^ 
inasmuch  as  the  suggestion  is,  that  the  prior  of  the  hospital  ofSt.J(Ms 
of  Jerusalem  and  his  brethren  were  seised  ,•  whereas  it  ought  to  be  that 
the  prior  of  the  hospital  of  St.  John's  of  Je^-usalem  was  seised,  for  the 
brothers  are  persons  dead  in  law,  who  cannot  be  said  to  be  sdsecl. 
And  therefore  we  see  in  1 JB.  8.  7.  that  the  prior  of  St  John's  of 
Jerusalem  in  England  avowed  without  making  any  mention  of  hb 
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brethren.     So  in  1  E.  3.  9.  it  is  said  that  the  Templars  and  Hos-      1614. 
pitallers  are  professed  persons,  and  their  profession  shall  be  tried  by       ^ 
the  common  law  and  not  by  the  ordinary,  because  they  are  out  of         ▼. 
his  jurisdiction.    And  in  T  E.  3.  25.  1  It  2.  Nonability  4.  8  E.  3.     r^^-i 
53.  the  brothers  are  never  mentioned  in  any  suit  by  or  against  the 
prior  of  the  hospital.     And  here  Coke  took  occasion  to  speak  of  the 
first  institution  of  the  Templars  and  of  their  dissolution.    The  first 
institution  of  the  Templars,  he  said,  was  to  conduct  Christians  to 
the  Holy  Land  safe  from  robbers  and  pagans,  as  may  be  seen  in  Mat- 
thew  PariSf  jb.  67.  and  as  Pole  says  in  9  E.  3.  25.  the  lands  upon 
their  foundation  were  given  to   the  Templars  in  defence  of  the 
Christians  against  the  Saracens ;  and  as  says, 

their  institution  was  ad  dcfensionem  Christianortim  terra:  sanctce  adver- 
sus  Paganos  et  Saracenos.  So  that  they  were  a  kind  of  soldiers  and 
militia:  dediti,  and  did  not  fight  with  their  pen,  as  other  orders  did, 
but  with  their  swords;  and  they  vfere gladio cinctii  and  always  upon 
the  mention  of  the  gos^iel  drew  their  swords  in  sign  that  they  were 
ready  to  maintain  the  gos[)el  with  their  swords;  etfuerunt  indtUi  vcsti" 
mento  nigro  modo  Ltaicmio  gerenii  sigttum  cruets  ante  et  post;  and  as 
the  learned  Camden  tells  us,  fo.  340.,  they  had  in  all  Christendom  Cnndcn's 
9000  manors  for  their  maintenance,  as  the  Hospitallers  had  19,000;  ^g^SSmn, 
and  they  were  always  entombed  together  in  their  complete  armour, 
as  the  monks  were  always  interred  in  their  clothes.  But  the  Tern- 
jdars,  though  a  religious  order,  were  persons  of  great  impiety ;  for 
the  emperor  Frederick  having  an  intention  of  going  on  a  pilgrimage  M.  Park 
to  the  place  where  John  the  Baptist  preached,  they  treacherously  * 
wrote  to  the  sultan,  and  gave  him  notice  of  it,  in  order  that  he 
might  surprize  the  emperor,  and  by  that  means  obtain  a  great  ran- 
som. But  the  sultan,  as  soon  as  it  was  disclosed  to  him,  informed 
the  emperor  of  it  And  tlie  French  king,  in  requital,  as  some  say, 
prevailed  with  the  Pope  to  dissolve  the  order;  for  in  a  council 
holden  in  1312  at  Vienne^  the  pope  said,  Qtianquam  dejure  non  pos- 
pmmsj  tamenplenitudinepotestatis  nostra;  ordinem  ilium  Templariorum 
reprobramus.  And  in  consequence  of  this  decree  madie  by  the  Pope 
at  that  council,  the  whole  order  was  dissolved  in  England  by  the 
statute  of  17  £.  2.  But  the  true  cause  of  their  dissolution  is  to  be 
traced  to  other  motives  of  the  French  king.  *  All  the  Templars  were 
gentlemen  of  the  best  quality ;  and  the  order  of  Hospitallers  was 
erected  a  loiig  time  before  the  dissolution  of  the  Templars,  contrary 
to  the  opinion  of  RastaU  in  his  title  of  Templars  in  his  statutes, where  ^  1^55  *| 
he  says  that  they  commenced  at  the  time  when  the  Templars  were 
dissolved.    And  Coke  farther  said,  that  long  before  the  dbsoluUon  of 


•  The  principd  cause  of  Philip  the  Fair*B  h«-  cause  ef  the  pope,  and  fiiiliiibed  him  with  rooofy 

tred  again&t  the  Templars  was,  that,  in  his  quarrel  to  carry  on  the  war,  an  ofienc*  tfaia  which  PkSip 

with  Mon^ace  VIII.  the  knighu  espoused   the  could  neier  pardon. 
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16 14.     tbe  Templars,  there  were  inns  in  which  the  upprentices  of  tb«  Item 

^~Z  resided ;  for  it  may  be  seen  in  an  old  record  among  the  comamtfUt 

T.        flacita  in  the  hustings  of  London^  that  John  Tracy  bene  nymmaiwf 

Bowyer.    j^Qjf^Q  devised  iotum  illud  hospitium  in  Holbam  in  quo  apjpretUitii  ad 

legem  habitare  solebatU,  whence  it  is  manifest  that  they  were 

in  Holbom  before  the  dissolution  of  the  Templars,  (a.) 


T.  JlJa.  A.D.  16J3f  B.R. 

Kipping  V,  Swayn.   [Cro.  Ja.  S24.3 

teiMDt  cuu      In  debt  upon  the  statute  of  2  Ed.  6.  for  not  setting  forth  titheSf 

beSc  car-   the  plaintiff  declares,  that  he  was  proprietor  of  the  rectory  of  JB*  in 

riage  iiis      the  county  of  5.  for  the  term  of  seven  years ;  and  that  die  defisndant 

pired,  yet'    ^^  occupicr  of  lands  within  the  same  parish  for  six  months,  by  a 

must  he  kc  demise  made  10  Martii^  10  Jacobi :  and  that  the  defendant,  «7 

citbes.  Augusti  anno pTiedictOj  cut  his  com  there  growing;  and  upon  tbe 

i23"'s^     10th  of  September  next  following,  the  defendant,  being  subdiius  dicH 

s  Bulstr.      domini  regis,  carried  away  the  said  com,  not  setting  out  the  tenth, 

119.  S.c»    according  to  the  statute.     The  defendant  pleaded  nil  debet,  and  it 

was  found  for  the  plaintiff;  and  now  moved  in  arrest  of  judgement; 

1st.  That  the  plaintiff  by  his  own  shewing  had  no  cause  of  action 

against  the  defendant,  for  the  defendant's  interest  in  the  land  was 

determined  before  the  tithes  were  carried  away:  but  the  court  held 

it  to  be  no  exception ;  for,  although  his  interest  in  the  lands  was 

determined,  yet  he  remained  owner  of  the  corn ;  for  if  com  be  cut 

down,  although  a  stranger  take  it  away  before  severance,  yet  an 

action  on  this  statute  will  lie  against  him.  [b) 


M.  1 1  Ja.  A.  D.  1613.  B.  R. 

Wheeler  v.  Heydon*     [Crp.  Ja.  328.3 

Deckntioo  In  debt  ypon  the  statute  of  2  Ed.  $.  for  not  setting  oat  titheSj^bvt 
^2^^  carrying  away  the  com,  the  tithes  not  being  set  forth ;  the  plajntiff 
6  yetfiy  if  declares,  that  one  Thomas  Rock,  parson  of  the  rectory  of  ScripUm% 
^^s^oDff  ^^^  ^^^  ^^™  ^^  rectory  for  six  years,  if  he  lived  so  long  and  OQSif 
andoonti-  tinned  parson  there;  and  that  thje  defendant^  being  an  occupieir  ^ 
lUD^d  Sue  "^  ^^^^  hsids  sown  with  wheat,  within  the  said  parish,  reaped  and  car* 
last  wordf  ned  it  *  away,  the  tithes  not  being  set  forth,  l^c.  and  avers  the  life  of 
lease  itieif,  ^^  ^^  Thomas  Rock,  and  that  he  continues  parson,  4*^  The  d^ 
*  [  259  ]  fendant  pleaded  non  debet  j  and  a  special  verdict  wa3  given^  that  tb^ 


•PW^^w^P 


(a)  Tbe  8erfeant*t  Que,  infra,  281.  and  ffantou   977.  b.pl.  60.  tuproy  132.  and  Qwniet  ▼.  Spurimg, 
V.  Fielding,   Gilb,  £qu.  Kep.  225.  infm,  663,    Mo.  913.  supra,  132.  and  Cro.  Jac.  57.  supra,  294. 
leaTe  this  point  undecided ;    but  in   WhUton  v.    by  the  name  of  ComwalUs  v.  Spurling. 
WuUmt  vtfra,  4ia   and  F^stet  ▼.  FnmUin,  Sir        (6)  See   Gwyn  ¥.  Mtryweutker,  9  Rel.  Rep^ 
Tho.  Raym.  925.  ii^fra,  1579.  such  lands  are  held    440.  infra,  401 . 
to  ^  dtsdiaiipcd.     Sea  also  SUuhowU  Cau,  Dy. 
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parson  made  the  lease  for  six  years,  if  he  lived  so  long;  and  the      16 IS* 
words,  if  he  continued  parsoHj  were  not  within  the  lease;  and  they 


found  all  other  points  according  to  the  declaration ;    and  if,  4^.         v. 
And  hereupon  it  being  moved  and  argued  at  the  bar,  all  the  justices     ^^y^ 
(beddes  Hofughtan^  who  doubted  thereof)  held  that  the  variance  be-  yet  good  in 
twixt  the  lease  in  the  declaration  and  the  lease  found,  shall  not  S^j^^fjJ^ 
prgudice;  for  it  is  all  one  in  substance,  although  it  varies  in  words:  ti^hn. 
and  the  addition  in  the  declaration,  if  he  so  loitg  continue  parson^  is  33. 
no  more  than  what  the  law  speaks,  for  so  the  law  tacitly  implies,  and  1  Brownl. 
therefore  the  addition  thereof  is  no  variance  in  substance.     It  !s  Moore  834^ 
also  good  enough  for  a  second  reason ;  for  the  lease  is  not  the  ^  ^^  ^^^- 
ground  of  the  action,  nor  is  the  declaration  founded  upon  the  leasi^  ac. 
but  upon  the  carrying  away  of  the  tithes,  and  for  remedy  of  hii 
wrong  was  the  action  brought ;  and  the  allegation  of  the  lease  ih 
but  an  inducement  to  the  action:  and  the  jury  finding  that  he  hath 
a  good  lease  and  a  good  title  to  ground  his  action,  although  it 
be  not  in  the  same  manner  precisely  as  he  declares,  it  being  found 
for  the  plaintiff,  he  shall  have  judgement     But,  if  debt  had  been 
brought  upon  this  lease  for  years,  such  variance  peradventure  would 
have  been  material,  because  the  lease  is  the  ground  of  the  action : 
wherefore  it  was  adjudged  for  the  plaintiff.     See  for  the  ifirst  point 
40  Ed.  3.  S.    12  Ed.  3.    Variance  77.  and  for  the  second  pointy 
Plawd.  32.  &  191.  H.  6.  29.  3  H.  6.  23. 


M.  llJa.    A.D.  1613.    C.  B. 

Dr.  Grants  Case.    [11  Co.  16.] 
The  case  was,  that  Gabriel  Grants  doctor  in  divinity,  parson  of  A  custom 
the  parish  of  St  Leonard  m  Foster-lancy  infra  prcecinctum  Sancti  nahioncrsof 
Martini  le  Grand^  libelled  in  the  spiritual  court  before  Dr.ilfa^/^r^   B^  Leonard 
i^cial  of  the  dean  and  chapter  of  Westminstery   against  Edward  ^^fthm  tke^' 
Taylor^  farmer  of  a  great  and  ancient  house,  called  the  Dean^s  House^  P'***?^  ^ 
within  the  precinct  of  St  Martin  le  Grandf  late  parcel  of  the  pos-  u  Grand, 
sessions  of  (he  abbot  of  Westminster  ;  and  alleged,  that  every  parish-  ^^  ^^  *® 
ioner  or  inhabitant  having  or  occupying  a  mansion-house,  shops,  ss.  in  the 
warehouses,  cellars,  or  stables,  within  the  said  parish  of  St  Zreo^tar^^  ST*eren^of 
within  St.  Martinis  le  Grande  yearly  every  quarter  of  the  year,  at  their  houses 
♦the  feasts  o{  Easier,  the  nativity  of  St  John  the  Baptist,  SuMichael  ^^^^-^^ 
the  Archangel,  and  the  birth  of  Christ,  a  tempore  aijuSi  8^c.  oi'  at  good, 
least  from  the  foundation,  donation,  and  erection,  of  the  said  rectory      L  ^"^  J 
of  St  Leonard,  by  equal  portions  to  the  parsons  of  the  said  rectory  for 
the  time  being,  nomine  et  loco  decimar  suar^,  juxta  ratam  ayuslibei 
viginti  solidat  redditus  per  an.  ex  qualibet  hajusmodi  dome,  shopa, 
sollar\  cellar\  sive  stabulo  sic  tenf  sive  occupaf  in  pradicta  paroehioj 
duos  solidos  legalis  monetce  Anglia,  fy:.  and  that  the  said  Edward 

II  i 
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1613.      Taylor  and  his  family  did  dwell  in  the  said  house  three  years,  and 
had  and  possessed  it  for  the  same  time  siib  annuali  redditu  sexdecim 


Gate.       librarwn  sm  saltern  12  libiarumj  S^c,  and  so  demanded  two  shillings 
in  the  pound,  S^c     The  said  Edward  Taylor  exhibited  an  inform* 
ation  and  suggestion  to  the  court,  that  the  late  abbot  of  Westminster^ 
and  all  his  predecessors,  till  the  dissolution  of  the  said  monastery 
which  was  anno  30  H.  8.  had  held  the  said  house  discharged  of 
tithes,  and  alleged  the  statute  of  31  H.  8.  concerning  the  discharge 
of  payment  of  tithes,  and  conveyed  to  himself  a  lease  for  years,  and 
thereupon  had  a  prohibition ;  to  which  the  said  doctor  Grant  ap- 
peared, and  Taylor  declared  against  him  to  the  effect  aforesaid,  and 
doctor  Grant  traversed  the  said  prescription  of  discharge  of  Uthes ; 
whereupon  issue  was  joined,  and  tried  before  me  in  London  for  doc- 
tor Grant :  and  now  it  was  moved  by  Taylor's  counsel,  that  upon 
the  said  libel,  no  consultation  ought  to  be  granted ;  for  de  eommuni 
jurej  no  tithes  ought  to  be  paid  for  houses  of  habitation,  nor  for 
•     aqy  rent  reserved  upon  any  lease  made  of  them ;  for  tithes  ought  to 
be  paid  of  things  which  grow  and  renew  from  year  to  year  by  the 
the  act  of  God,  vide  Registr'  54  b.  F.  N.  B.  53.  E.  Br.  tit.  Dismes  16. 
and  not  for  dwelling-houses,  or  of  rents  issuing  out  of  land,  re- 
served and  created  only  and  merely  by  the  act  of  the  party :  and 
therefore  in  the  city  of  London,  the  parsons  have  two  shillings  and 
eight-pence  in  the  pound,  4'C»  in  name  of  tithes ;  but  that  is  by 
decree  made  afino  1535,  which  is  enacted  and  confirmed  by  au- 
thority of  parliament,  an.  37  H.  8.  c.  12.      But  St.  Martinis  le 
Grand  is  not  included  within  tlie  said  decree  and  act,  for  it  is  within 
London,  and  not  of  it ;  and  therefore  remains  at  the  common  law* 
And  in  30  E.  S.foL  1.  a.  and  38  E.  S.fol.  1 3.  a.  by  Finchden  it  is 
said,  that  the  profits  of  the  church  in  London  are  the  oblations  and 
obventions. 

But  it  was  resolved  per  totam  curiam,  that  a  consultation  should 
be  granted,  for  it  may  have  a  lawful  beginning ;  for  it  may  be, 
that  for  all  the  tithes  of  the  land,  upon  which  the  houses  are  built, 
[  261  ]  this  modm  decimandi  has  been  a  tempore  ayus,SfC.  paid ;  and  although 
it  is  after  built,  that  shall  not  take  away  the  right  of  the  parson  in 
such  case.  And  because  it  might  have  a  lawful  b^inning,  and  that 
it  has  been  used  a  tempore  ctffus,  ^c.  it  was  therefore  resolved,  that 
a  consultation  should  be  granted. 

It  was  likewise  resolved,  that  for  these  mod  uses  he  might  sue  in 
the  ecclesiastical  court,  because  they  are  in  the  nature  of  tithes, 
viz.  modi  decimandi:  and  every  ancient  city  and  borough  has  for 
the  most  part  such  custom  de  modo  decimandi  for  their  houses,  for 
the  maintenance  of  their  parson.  And  as  to  the  opinions  in  30 
E.  8.  and  38  E.  3.  it  was  said,  that  ohventio  dicitur  ab  obveniendo^ 
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and  includes  oblations,  rents,  or  other  revenues,  which  may  well      1613. 
agree  with  the  resolution  before ;  and  afterwards  consultation  was  r";     V 
granted.  Cow. 

T.  12  Ja.  A.D.  1614.  B.  R. 

I 

Whitaker  and  Tiddersdale  v.  Doctor  Letifield  [MSS.  Calthorpe.] 

Dr.  Leyifield  being  the  parson  of  St  Clements  parish  and  surro-  Qu.  Whe- 
gate  of  Middlesex^  libelled  before  himself  for  the  tithes  of  certain  ^p^jini 
stables  within  his  parish ;  and  stated  that  by  prescription  he  and  his  ba^e  so 
predecessors  time  whereof,  S^c.  had  used  to  have  2s.  in  every  20*.  "^  |^ 
rent  paid  for  the  houses,  and  cited  the  defendants  to  ahswelr  upon  ^^^  ^^ 
their  oath  what  rent  they  paid.  the^gh- 

Montague  serjt  moved  for  a  prohibition,  1st,  because  the  doctor  bourhoodof 
libelled  before  himself,  so  that  he  is  both  party  and  judge,  which  is  good, 
unreasonable:  2dly,  because  the  defendants  are  to  answer  upon 
oath  what  tithes  they  pay,  which  is  against  the  law,  for  nemo  tene^ 
tur  prodere  seipsum  :  3dly,  because  the  doctor  demands  tithes 
of  houses,  whereas  no  tithes  are  payable  by  law  for  houses  except 
in  London,  under  the  statutes  of  27  H.  8.  c.  21.  and  S7  tf.  8.  c.  12. 
and  these  stables  are  in  Middlesex^  out  of  Londonj  and  so  out  of  the 
statutes  and  decree. 

*  The  court  inclined  to  grant  a  prohibition;  for  as  to  the  first 
cause^  it  is  a  rule  in  law  nemo  debet  esse  judex  inproprid  causd  ;  and 
they  said,  that  if  the  ecclesiastical  judge  sit  as  judge  where  by  law 
he  ought  not,  the  sentence  he  pronounces  is  void,  and  the  judge- 
ment may  be  arrested.  As  to  the  second,  they  said,  that  the  statute 
of  2  &  3  £•  6.  c.  13.  gives  power  to  the  ordinary  of  the  diocese, 
where  the  party  liable  to  pay  the  tithes  inhabits,  to  call  the  parly 
before  him,  and  at  his  discretion  to  examine  him  by  all  lawful  and  [  262  ] 
reasonable  means,  other  than  by  his  own  corporal  oath,  concerning 
the  true  payment  of  personal  tithes ;  and  the  statute  of  35  H.  8. 
c.  19.  goes  also  in  confirmation  of  this.  But  it  seemed  to  Coke 
chief  justice,  that  the  motion  for  a  prohibition  ought  to  be  made 
before  the  oath  is  taken ;  for  if  the  oath  is  once  taken,  it  is  too  late, 
because  it  is  then  done  and  past  As  to  the  third  cause.  Coke  chief 
justice,  seemed  to  incline  that  no  prohibition  ought  to  be  granted : 
for  the  prescription  appeared  to  him  to  be  reasonable  enough ;  be- 
cause it  was  probable  that  where  these  stables  now  stand,  there  was 
formerly  garden  or  orchard  ground,  for  which  a  tithe-rent  was 
paid  ;  and  it  would  be  unreasonable  that  the  parson  should  be  de- 
feated of  his  tithes  by  the  building  of  houses  upon  such  ground : 
and  therefore  in  Dr.  Grants  case  it  was  adjudged,  where  Dr.  Grant 
libelled  in  the  spiritual  court  for  the  tithe-rent  of  houses  in  St.  JfeTay*- 
//Vs  out  oi  London^  {vizJ)  2s.  in  every  205.  rent  that  was  paid ;  and 
a  prohibition  was  granted  upon  a  suggestion  that  all  the  houses 
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were  in  the  hands  of  the  prior  of  Westminster  discharged  of  the 
payment  of  tithes  at  the  time  of  the  dissolution  by  prescription ; 
that  a  consultation  should  be  awarded  upon  the  prescription  found 
for  the  plaintiff  (notwithstanding  it  was  moved  that  a  consultation 
ought  not  to  be  granted,  because  no  tithe  is  payable  for  houses  that 
are  out  of  London);  for  non  constat  curia  when  these  houses  were 
built,  and  it  might  be  that  this  modus  decimandi  was  paid  for  the 
land  before  the  liooses  were  built^  which  modus  is  suable  for  in  Ae 
qpiritual  courts  and  it  is  um«asonable  that  the  modus  should  be  dia^ 
diarged  by  the  building  of  the  houses*  And  as  to  the  book  <^ 
38  E.  3*  which  saith,  that  no  tithes  are  to  be  paid  iu  London^  ex<^ 
cept  only  offerings  and  obventions;  he  said,  that  this  does  not 
extoid  so  far  as  that  a  titbe-roit  may  not  be  well  paid  in  London^ 
because  oboenius  includes  every  manner  of  prc^t :  and  day  bebig 
given  till  the  next  term  for  the  granting  of  the  prdiibitioQ,  the 
plaintiffis  in  the  mean  time  moved  the  court  of  common  pleas  for  a 
{NTobibition,  when  it  was  granted  to  them. 

{^The  history  of  this  case  in  the  common  pleas  is  thus  given  by  my 
lord  Hobarty  pag.  10.  of  his  Beports^l 


Doctor  Leifield  v.  Tysdale. . 

Dr.  Leifield^  parson  of  St.  Clements  without  Temple-bar,  sued 
one  Tysdale  his  parishioner  for  tithes  of  certain  stables,  and  libdled 
that  of  conmion  right  and  by  prescription  time  out  of  mind,  die 
parsons  there  used  to  have  a  modus  decimandi  for  the  houses,  stables, 
and  buildhigs,  that  is  to  say,  after  the  rate  of  the  tenth  part  of  the 
yearly  rent  or  value  of  the  same.  And  so  he  proceeds  to  demand 
accordingly,  whereupon  a  prohibition  was  desired,  and  the  opinion 
of  the  court  was,  that  a  prohibition  was  to  be  granted ;  for  de  com^ 
muni  jurcy  no  tithes  are  to  be  paid  for  the  yeariy  rent,  or  value  of 
houses ;  for  tidies  are  paid  for  the  revenue  and  increase  of  things ; 
and  therefore  no  tithes  are  paid  in  any  such  case  in  any  d^ies  or 
towns  in  Englandj  saving  in  London^  and  this  parish  is  out  of  Lon^ 
don  and  the  liberties  thereof.  Now,  vdiere  there  is  no  tithe  at  all 
de  eommuni  jure^  there  am  never  be  a  modus  decimandi^  for  that  is 
with  an  abatement,  correction,  or  alteration  of  the  tithe  in  specie. 
And  yet  it  seems  that  this  kind  of  payment  had  been  long  used 
here  about  London^  which  certainly  was  by  use ;  for  when  the  sta- 
tute gave  it  in  London^  the  parts  adjoining  gained  the  sune  by  that 
colour,  and  even  in  London  it  must  h^  sued  for  according  to  the 
form  prescribed  by  the  statute.  But  for  houses  oblations  were  paid 
in  all  places,  and  now  by  the  statute  were  brought  to  a  certainty^ 
that  is,  a  groat  for  a  house. 

And  in  Mich.  12  Ja.  the  case  was  moved  again  by  Harris  for 
die  doctor,  who  said  that  by  a  special  custohi  such  a  form  of  tithbg 
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would  stand  in  any  place,  and  said  that  Dr.  Grant  had  a  consult-     1614. 
Mion  in  this  court  upon  argument  in  the  very  same  case  for  2s.  in      j)oct^ 
the  pound  in  St  Martin's  le  Grand,  which  was  not  widiin  the  star     Le^id 
tote ;  for  it  is  a  liber^  exempted  from  London,  and  is  no  part  of 
hmion  nor  of  the  liberties  cS  London:  and  the  reason  was,  because 
it  may  be  supposed  that  such  form  of  tithing  was  used  for  die  land 
itadf  before  it  was  built  upon,  and  then  the  buihling  cannot  take  it 
away :  and  therefore  it  is  now  directed  by  the  court  that  they  diall 
declare  upon  the  prohibition,  and  then  proceed  to  judgement,  (a) 


Tr.  12  Ja.    A.D.  1614.  B.R,  [264] 

Praoise  v.  Dr.  LeyJUld.    [MS&  Calthorpe.]  • 

The  proprietor  of  the  rectory  of  Old  Clyoe,  a  parsonage  impro-  Where  « 

priate,  libelled  against  Pramse  for  the  tithes  of  three  acres  of  arable  ^^^|^  ^ 

land  and  three  acres  of  pasture.     Frame  upon  the  su^[estion  from  unity 


which  he  made,  obtained  a  prohibition,  and  declared  that  William  ^^^  itmun 
abbot  of  Clyve  was  seised  of  the  rectory  of  Old  Clyoe,  and  of  the  be  stated 
lands  whereof  the  tithes  are  demanded,  simvl  et  semel  from  the  time  ^^^ 
of  the  foundation  of  the  abbey  to  the  time  of  its  dissolution ;  and  ^oute  was 
that  he  being  so  seised  made  a  lease  of  the  lands  and  of  the  tithes  before  time 
of  corn  and  of  the  small  tithes  in  the  9  H*  8*  for  three  lives,  zen-  ^  memory. 
dering  Si.  for  the  lands,  26«.  Sd.  for  the  tithes  of  com,  and  6s.  Sd. 
for  the  small  tithes ;  that  afterwards  the  statute  of  S7  H.  8.  Bastall, 
Monasteries  9.  was  made,  whereby  all  monasteries  not  above  the 
value  of  2001.  per  annum  were  given  to  the  king,  by  virtue  whereof 
the  reversion  of  these  lands,  the  monastery  being  under  the  value 
of  2001.  per  annum,  came  to  the  king ;  and  shewed  that  the  lease 
continued  till  20th  of  Elizabeth  without  the  payment  of  any  tithes : 
and  then  conveyed  tiie  rectory  to  the  defendant^  and  the  lands  to 
himself  (the  pUdntiff  in  the  prohibition),  and  pleaded  the  statute  of 
27  H.  8.  c.  20.  whereby  it  is  enacted^  tiiat  the  king  and  bis  as- 
signees shall  hold  in  as  ample  and  large  manner  as  the  abbot  held 
the  land,  and  likewise  pleaded  the  branch  of  the  statute  of  81  H.  8. 
c.  13.  which  discharges  from  the  payment  of  tithes;  and  further 
stated,  that  be  was  ready  to  pay  the  rent  that  was  paid  to  the  abbot, 
4t;.  and  concluded  that  the  defendant  contra  modum  decimandi  pnt- 
dictum  et  contra  formam  statutorum  pradictorum  demands  tithes,  4^e. 
To  this  declaration  the  defendant  demurred,  and  prayed  a  consults 
ation. 

WincoU  of  the  Middle  Temple  argued,  that  the  count  is  insuiR* 
cient :  1st,  in  regard  that  the  plaintiff  entities  himself  to  be  dis^ 


(rt)  ^ocodc  T.  THmcrchf  Bun.  102.  infrai  630.     Kynaston  ▼.  WiU&ughby,  infra,  891.  n.  UntfrcviUe 
T^iutUon  ▼,  MaUerdey,  S.    Wood,  9.  infra,  SSa     v.  Tojumt^^  infra,  893.  n. 
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.1614.      charged  of  tithes  by  reason  of  a  unity  of  possession;  and  it  does 
not  appear  that  there  has  been  a  perpetual  unity  time  whereof  4^. 


V.  fixr  he  saith,  that  there  has  been  a  unity  from  the  time  of  the  found- 
/^^  atioQ  of  the  abbey  till  the  time  of  the  dissolution,  which  is  not  suf- 
ficient without  shemng  that  the  foundation  has  been  time  whereof^  4^. 
It  might  be,  notwithstanding  this  plea,  that  the  foundation  was  10, 
20,  or  SO  years  before  the  dissolution,  which  would  not  be  suffi- 
[  265  ]  cient;  for  if  the  time  of  the  commencement  of  the  foundation 
appeared,  that  would  destroy  the  custom,  according  to  the  case  of 
Hunkins  v.  Hun&tns,  where  an  immemorial  unity  of  possession  in 
an  abbot  of  the  rectory  and  lands  whereof  the  tithes  were  demanded 
sinud  et  semel  being  alleged,  it  was  shewn  by  the  defendant  in 
prohibition  that  the  foundation  of  the  abbey  was  within  200 
years;  and  thereupon  it  was  ruled,  that  it  was  not  a  sufficient 
unity  to  discharge  from  payment  of  tithes :  for  the  unity  ought  to 
be  time  whereof,  ^c.  and  where  the  commencement  of  a  thing  ap- 
pears, it  is  not  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary;  for  where  any  beginning  appears  either  by  record  or 
other  writing,  it  is  not  time  whereof,  4^.  any  more  than  if  the 
b^inning  had  appeared  within  the  memory  of  man.  And  for 
that  reason  in  3  JF/.  6.  SI.  where  one  prescribed  to  have  a  road 
over  land,  and  there  was  a  unity  of  possession  shewn  of  the  land 
from  which,  4^.  and  of  the  land  over  which,  4^-  in  the  time  of 
lUchard  2.  it  was  ruled,  that  the  prescription  was  destroyed, 
inasmuch  as  there  was  a  time  shewn,  when  the  road  did  not  exist. 
S4  //.  6.  36.  \9  H.6.  75.  33  H.  6.  27.  34-.  27  H.  6.  Pre- 
scriftion  48.,  it  is  holden,  that  if  a  parson  prescribes  to  have  an 
annuity  as  appurtenant  to  his  church,  and  the  defendant  shews 
eidier  a  deed  by  which  the  annuity  was  granted,  or  the  time  of  the 
foundation  of  the  church,  the  prescription  is  destroyed,  because  its 
banning  appears.  43  E.  3.  4.  the  defendant  in  an  action  of 
trespass  made  title  to  the  plaintiff  as  a  villein  regardant  of  his  manor 
time  whereof,  Sfc.  to  which  the  plaintiff  replied,  that  his  ancestor 
in  the  time  of  the  defendant's  great-grandfather,  was  an  adoentif: 
and  it  was  ruled,  that  the  prescription  failed,  because  there  was  a 
time  shewn  when  the  plaintiff's  ancestor  was  not  a  villein.  And 
the  New  Book  of  Entries,  457.  2  Co.  47.  the  archbishop  of 
Supra  189.  -Canierbun^s  case,  P.  40  Eliz.  Roi.  437.  TV.  34  Eliz.  Bot.  83.  and 
the  case  oi  ByderanA  Calmadyj  accordingly,  that  a  unity  that  will 
discharge  one  of  the  payment  of  tithes  within  the  branch  of  the 
statute  of  31  H.  8.  ought  to  be  a  perpetual  unity  time  whereof, 
4^.  and  if  there  be  an  allegation  that  it  was  time  whereof  4*^. 
where  it  is  not  so,  it  is  a  thing  traversable,  and  an  issue  may  be 
joined  upon  it.  But  it  seemed  to  him  that  the  general  allegation 
that  Uie  land  is  discharged  from  the  payment  of  tithes  without 
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shewing  how  it  is  discharged,  is  sufficient,  according  to  2  Co.  4?,      IGH. 
48.  inasmuch  as  it  may  be  discharged  many  ways,  as  by  compasi-      prawte 
tion,  by  prescription,  4*^.  and  it  would  be  hard  to  drive  him  to         ▼. 
shew  how  it  is  discharged,  when  there  are  so  many  ways  which     ^^Mi. 
cannot  be  well  known ;  but,  if  he  takes  upon  him  to  shew  the  special    [  26^  ] 
way  how  it  is  discharged,  then  it  ought  to  be  shewn  exactly,  other- 
wise the  plea  is  insufficient,  and  a  consultation  shall  be  granted. 
And  lands  may  be  discharged  from  the  payment  of  tithes  without 
the  aid  of  the  branch  of  the  statute  of  31  i?.  8.  as  where  they  are 
discharged  by  prescription  under  a  spiritual  person,  as. in  the  arch- 
bishop of  Canterhwn/^  case,  or  by  composition,  as,  where  there  is 
a  modus  decimandi  paid  for  the  tithes  in  kind. 

Cokey  chief  justice,  Croke^  Dodderidge,  and  Houghton^  justices, 
thought  that  the  count  was  insufficient,  because  it  did  not  shew  the 
foundation  to  be  time  whereof,  4-c.  and  the  unity  which  will  dis- 
charge one  from  the  payment  of  tithes  ought  to  be  a  perpetual 
unity,  and  not  a  temporary  union. 

2dly,  Wincoll  moved  that  the  count  was  insufficient,  because  the 
plaintiff  claimed  to  be  discharged  from  the  payment  of  tithes  by 
the  statute  of  27  H.  8.  c.  20.    and  the  statute  of  31  ff.  8.  c.  IS. 
and  neither  of  those  statutes  would  discharge  him.     For  the  statute 
of  27  H.  8.   will   not   discharge   him,   because  it  has  not  any 
words  of  discharge;  for  it  only  says,  that  the  kin^s patentees  skatt 
haoe  all  such  actionSy  suilSj  entries^  and  remedies^  to  all  intents  andpur^ 
posesj  as  the  abbots  might  or  ought  to  have  had^  &c.,  which  Words  will 
not  make  any  discharge  according  to  the  resolution  in  Green  v.  Supra  \%% 
Balser's  case,  where  it  was  ruled  that  if  the  branch  of  the  statute 
of  31  H.  8.  had  been  only  in  general  words,  that  the  king  and  his 
assignees  shall  have  the  lands  in  as  ample  and  large  manner  as  the 
abbies  had  them^  they  would  not  operate  any  discharge,  because  such 
general  words  would  never  extend   to  a  privilege  of  discharge. 
And  the  statute  of  31  Jf.  8.  c.  13.  cannot  discharge  these  lands, 
for  that  statute  not  being  a  statute  by  which  monasteries  were  dis- 
solved, but  being  only  a  statute  by  which  monasteries  dissolved  by 
surrender,  Sfc.  since  the  4th  day  of  February  in  the  27th  year  of 
i7.8.  were  confirmed  and  settled  in  the  king,  his  heirs  and  succes- 
sors, it  does  not  extend  to  discharge  any  lands  from  the  payment 
of  tithes,  but  those  lands  only  which  came  to  the  king  since  the 
statute  of  27  H.  8. ;    for,   after   reciting    that    the    monasteries 
which   have  come  to  the  king  since  the   4th  day  of  February^ 
it  saith,  that  the  said  late  monasteries  and  the  lands  appertain^ 
ing  to  the  said  monasteries^  S^c.  shall  be  retained  and  kept  accordifig 
to  their  estate  and  title  discharged  of  the  payment  of  tithes :   where- 
fore as  the  abbey  in  the  case  at  bar,  and  the  lands  appertaining 
to  it,  came  to   the  king,  by  the  statute  of  27  H.  8.  they  can- 
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1614.  not  be  comprised  within  the  statute  of  81  H.  8.  which  extends 
*  only  to  lands  which  came  to  the  king  since  the  statute  o(2T  H.  9. 
So»  fin:  the  like  reason,  lands  which  have  covm^  to  the  king  smte 


jZ^^     the  statute  of  81  H.  8.  shall  not  be  discharged  bom  the  payment  of 

•[  £67  ]  tithes,  as  we  may  see  in  2  Cb.  47.  the  archbishop  of  Canterbur^s 

case,  where  it  is  ruled,  that  lands  which  came  to  the  king  by  1  £•  6. 

r.  14.  shall  not  be  discharged  of  tithes  within  the  81  H.  8,     And 

Sit|»m994.    1  Ja.  Bat.  45.  and  HOL  44.  Eliz.  BjoL  444.  QbuirUs  and  SpiMn^t 

^Cora!"^  ^Bif^  where  it  was  nded,  that  lands  pared  of  the  priory  of  St.  John 

waU»/.      of  Jerusalem^  which  came  to  the  king  by  the  statute  of  82  H.  8.  c.  24. 

^^  °^     shall  not  be  discharged  from  the  payment  of  tithes  within  the 

81  //•  8.  which  extends  only  to  those  monasteries  which  came  by 

inferior  means  than  an  act  of  parliament  subsequent  to  the  statute 

of  81  ff.  8.     For  the  same  reason  those  lands  which  came  to  the 

king  before  the  statute  of  5 1  i/.  8.  shall  not  be  jdischarged ;  the 

statute  of  27  H.  8.  being  as  high  means  as  the  statute  of  81  H.  8. 

and  not  inferior  to  it 

8dly,  He  argued  that  the  conclusion  of  the  count  was  iasuffi- 
cientf  which  saith,  and  so  canlra  moduin  decimancU,  Sfc.  the  plaintiff 
ought  not  to  pay  tidies ;  whereas  a  modu$  decinumdi  will  not  dian 
charge  erne  from  the  payment  of  tithes,  unless  it  has  been  time 
whereof^  Sfc. 

4thly,  It  appearing  to  the  judges,  that  the  tithes  were  leased  for 
a  rent,  they  granted  a  consultation ;  for  now  it  is  manifest  thai 
tkhes  were  paid  at  the  time  of  the  dissolutfoh ;  and  if  tithes  were 
paid  by  the  farmers  of  the  land,  then  is  the  land  not  dischar|^ 
from  the  payment  of  tithes  within  the  branch  of  the  statute  of 
81  H.  8.  0.  18.  and  this  payment  of  rent  for  the  tithes  was  a  pay- 
ment upon  the  matter  of  tithes,  and  a  seisin  of  them. 

Note,  It  appears  by  the  record  that  there  was  a  demurrer  upon 
the  sQi^psstion;  but  it  does  not  appear  that  a  consultation  was 
granted,  (a) 

M.  12Ja.   A.D-1614.    B.R. 

Hickes  V.  Fraud.    [MSS.  Calthorpe.] 

Whtra  The  parson  of  North  Somerset  libelled  against  Hickes  for  tlie 

!^^*  tithes  of  the  agistment  of  catde.    Hickes^  upon  a  suggestion  that 

tween  two  there  is  a  great  waste  between  the  vills  oSSottth  Somerset  and  North 

^^g^s^'  Somerset^  and  that  the  resiants  and  occupants  of  each  vill  have  had 

and  the  r«.  common  by  reason  of  vicinage,  and  that  there  is  a  custom  that  if 

oocupimu  '^y  inhabitant  of  the  vill  of  South  Somerset  have  any  pasture  ground 

of  cMh  tfll  in  the  vill  of  North  Somerset,  for  the              of  those  catde  which 

(a)  Gib$int  v.  Molcrof^jf  YelT.  31.  iupra,  p.  222.     ▼.  Drake,  Hob.  S95.  wi/ro,  p.  390.  Chv&l  t.  OnMrn, 
PnddUr.JNbpkfiUC^^e^g^f^S^abde    */Af,  p.  1S»4. 
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go  on  the  wastc^  tliat  tlien  be  sliall  pay  tithes  to  the  parson  of  South  1614. 
Somerset  where  he  inhabits ;  and  that  in  consideration  thereof  the      mcJ^ 
parson  of  South  Somerset  shall  pay  to  the  parson  of  North  Somerset         ▼. 
4f.  and  to  the  vicar  8&  and  so  the  party  who  inhabits  within  his      '^"'^' 

parish  shall  be  discharged  of  tithes  against  the  parson  of  North  htd  com. 

Somerset^  had  a  prohibition  granted  to  him,  and  issue  being  joined  H^offi!^ 

npoa  the  custom,  it  was  found  for  the  plainti£     It  was  moved  in  ciiuge, « 

arrest  of  judgement  by  seijeant  Bawtry  o(  Lincoln's  Inn,  that  the  anyiniMbit. 

cnstxun  was  not  ffood,  because  it  was  not  eqaaL     For  it  is  not  rear  f^^.o^  s.  s. 

sonable  that  the  parson  oi  South  Somerset  should  have  all  the  tithes  ture  ground 

of  the  lands  of  North  Somerset^  Paying  to  the  parson  45.  per  annuMy  ^^^'^^^ 

and  that  the  parson  oS  North  Somerset  should  not  have  the  same  go  oo  the 

piivil^es  in  the  lands  in  South  Somerset.    And  by  law  no  parson  is  ^[[^'th^^ 

to  have  tithes  but  of  lands  in  his  own  parish.     Sed  non  allocatur^  to  the  par. 

for  though  the  custom  is  hard,  yet  it  is  found  by  the  verdict,  and  ^^  ^^ 

therefore  we  cannot  interfere ;  and  here  is  a  recompence,  such  as  it  inhabits, 
is,  given  to  the  parson  of  North  Somerset;  and  though  it  be  not  considera." 

fpven  by  the  parties  themselves,  yet  it  is  given  by  the  parson,  which  ^on  thereof 
ia  all  one^  according  to  the  case  of  Heron  v.  Pigot  {a\  in  which  it  was  of  ^I^Huii 

adjudged,  that  a  custom  to  pay  the  tithes  to  the  lord  of  the  manor,  pay  to  the 

who  used  to  pay  an  annual  rent  for  the  maintenance  of  the  parson,  ^,s.  4s, 

was  good.  '      andtothe 

The  case  was  afterwards  moved  again  by  seijeant  Bawtry^  who  and  that  the 
said  that  a  modus  dedmandi  being  the  consideration  in  respect  of  ^|^^^  ^^ 
which  tithes  due  in  kind  are  not  to  be  paid  as  they  ought  of  right  within  hit 
to  be,  should  be  precisely  alleged,  so  that  it  may  a(^>ear  to  the  bT^chm. 
court  that  the  parson  has  a  recompence  in  satisfaction  of  his  tithes ;  ed  of  tithes, 
that  it  is  not  so  alleged  in  the  present  case ;  for  the  party  who  a^'lxxi^cus- 
claims  to-be  dischargied  of  tithes  does  not  pay  any  modus  dedmandi  tom. 
to  the  parson  of  North  Somerset;  but  it  is  alleged,  that  the  parson  (a)  Supra 
of  South  Somei'set  pays  to  the  parson  of  North  Somerset  4^.  in  dis-  ^^^ 
charge,  which  is  not  sufficients    For  where  a  parson  would  be  dis- 
charged by  a  modus  dedmandi^  he  ought  to  pay  the  modus  himself 
according  to  the  rule,  qui  sentit  commodum^  seutire  debet  etomts;  and 
therefore  as  in  this  case  he  does  not  pay  it  himself,  but  another 
pays  it  for  him,  it  will  not  be  sufficient  to  discbarge  him  firom  tlie 
payment.    Sed  non  allocatur^  for  by  Cdce  chief  justice,  Croke  and 
Dodderidge  justices,  the  custom  is  good  enough  to  discharge  the 
occupier  of  lands  in  North  Somerset  from  the  payment  of  tithes  to 
the  parson  of  North  Somerset^  though  he  pays  nothing  himself  for    [  269  ] 
them  to  the  parson ;  for  he  pays  his  dthes:  in  specie  of  these  lands 
lo  the  parson  oi  South  Somerset^  who  pays  4«.  to  the  parson,  and  8«» 
to  the  vicar  of  North  Somerset;  andso  the  parson  of  North  Somerset 
has.  4  consideration,  and  the  occupier  has  a  discharge,  thouf^  it 
.be  not  between  tha  partial  themselves^  according  to  the  case  of 


Froudt 
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1614,  Pigoi  V.  Heron  J  where  it  was  ruled,  that  a  custom  to  pay  tithes  to* 
mckeT  ^^  '^^^  ^^*  manor,  who  for  himself  and  his  free  tenants  paid  an 
V.  ^  annuity  to  the  parson  in  discharge  of  them,  was  good,  for  there  the 
free-tenant  is  charged  with  the  tithes  to  the  lord  of  the  manor,  and 
therefore  it  is  not  reasonable  that  he  should  be  charged  with  the 
tithes  to  the  parson  also,  when  he  receives  an  annual  pension  frcnn 
the  lord  to  whom  the  pa3rment  of  the  tithes  is  made  in  consideration 
of  the  tithes.  And  in  this  special  case  a  layman  may  have  a  portion 
of  tithes,  and  sue  for  the  subtraction  of  them.  And  by  Coke  chief 
justice,  and  Dodderidge,  the  custom  in  the  case  at  bar  will  not  aid 
any  one,  but  only  such  person  as  both  depastures  his  cattle  in  the 
Waste,  and  also  lands  in  North  Somerset ^  for  if  he 

lands  in  North  Somerset  only,  or,  if  he  depastures  cattle  in  the  waste 
only,  then  the  custom  will  not  extend  to  him,  because  it  is,  that  no 
tithes  shall  be  paid  to  the  parson  of  North  Somerset,  where  the  par* 
son  is  an  inhabitant  of  South  Somerset,  and  depastures  cattle  in  the 
wastes,  and  also  lands  in  North  Somerset. 

It  was  then  moved  by  Houghton  J.  that  no  prohibition  ought  to 
have  been  granted  in  the  case  at  bar,  because  the  right  to  the  tithes 
is  to  be  discussed  between  two  parsons,  viz,  the  parson  of  North 
Somerset,  and  the  parson  of  Sotith  Somerset ;  and  it  has  been  often 
adjudged,  that  if  a  parson  libel  against  one  of  his  parishioners  fof 
tithes,  upon  a  suggestion  that  the  parishioner  ought  to  pay  the 
tithes  or  a  Tnodus  to  the  vicar,  a  prohibition  shall  not  be  granted^' 
because  the  right  comes  to  be  discussed  between  two  ecclesJastieal 
persons.  Quodjiiit  concessum  by  Coke  chief  justice,  who  said,  that 
it  appears  by  the  book  of  22  K  4.  that  if  in  an  action  of  trespass 
the  right  to  tithes  comes  in  question,  this  court  shall  be  ousted  of 
jurisdiction.  And  in  the  case  of  one  Bush  who  was  parson  of  Pan- 
eras,  and  of  lady  Gresham,  who  had  the  parsonage  impropriate  of 
it  was  ruled,  that  if  the  parson  libel  in  the  spiritual  court 
against  one  for  tithes,  who  pleads  that  he  pays  \0s.  in  consideration 
of  all  manner  of  tithes  to  the  vicar  of  the  same  parish ;  no  prohibi- 
tion in  such  case  is  to  be  granted ;  because  the  modus  decimandi  does 
not  come  in  question ;  but  the  only  point  is,  to  whom  the  tithes  of 
[  270  ]  "8**^  belong,  and  that  is  triable  in  the  spiritual  court  But  still  he 
said  there  was  a  great  difference  between  that  case  and  the  case  at 
bar ;  for  in  the  case  at  bar  the  tithes  are  payable  against  common 
right ;  because  to  pay  the  tithes  to  the  parson  of  another  parish 
than  that  in  which  the  lands  lie,  is  against  common  right,  and  by 
intendment  it  ought  to  begin  by  some  grant  made  by  the  parson, 
patron,  and  ordinary  of  North  Somerset  to  the  parson  of  South 
Somerset,  or  otherwise  by  some  grant  made  by  the  parishioners 
before  the  council  of  Lateran,  and  therefore  a  prohibition  might 
well  be  grantedupon  the  suggestion  of  such  a  custom.    But,  whers 
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the  parson  and  vicar  are  both  in  the  same  vill  and  parish,  there,  1614« 
the  tithes  are  paid  of  common  right,  and  no  prohibition  ought  to  be  mchu 
granted.  And  in  the  case  of  Pigctt  v.  Heron^  where  the  question 
was  between  the  parson  and  tlie  lord  of  the  manor,  to  which  of 
them  the  tithes  of  right  belonged,  a  prohibition  was  granted ;  for 
that  the  payment  of  tithes  to  the  lord  of  the  manor  is  against  com- 
mon right.  And  Coke  took  it  to  be  a  rule,  that  wherever  a  spiritual 
thing  begins  by  temporal  means,  there,  if  .there  be  a  suit  for  it  in 
the  spiritual  court,  a  prohibition  may  be  well  granted ;  and  there- 
fore if  tithes  are  granted  by  deed  to  the  parson  of  another  parish 
dian  that  in  which  the  lands  lie,  and  a  suit  be  instituted  for  them 
in  the  spiritual  court,  a  prohibition  may  be  granted  according  to 
the  Register  Judicial,  84.  (a)  where  may  be  found  a  supersedeas 
upon  such  a  grant  made  by  the  prior  of  Lewes.  And  if  an  obliga- 
tion or  other  specialty  be  made  for  marriagemoney,  a  prohibition 
shall  be  granted  if  there  be  a  suit  for  it  in  the  spiritual  court ;  for 
the  specialty  alters  the  nature  of  it  {b) 
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Russell  V.  Patridge.    [MSS.   Calthorpe.] 
Russell  libelled  in  the  spiritual  court  against  Paindge^  for  the  s  Bulitr. 
tithes  of  silva  aedtui.    Patridge  suggested  that  the  place  where  the  ^^'^' 
underwood  of  which  the  tithes  are  demanded  is  situated,  is  in  the  of  Runell 
Weald  of  Kent,  which  contains  14  parishes,  and  that  it  was  for-  JjJ^]^" 
merly  all  woody  ground,  and  is  now  converted  into  arable  and  Qu.  Whe- 
pasture  land ;  and  that  there  hath  been  a  custom  there  time  whereof,  y^^^^ 
4rc.  that  no  one  shall  pay  any  tithe  of  wood ;  and  upon  this  sug-  Kent  be 
gestion  he  prayed  a  prohibition.     And  Hendon  argued  that  a  pro-  ^^^«^ 
hibition  might  well  be  granted ;  for  it  seemed  to  him,  that  as  an  ^S  ^^  ^ 

...  J     •  7    r  ^-1       underwood. 

enture  country  may  prescribe  m  non  dectmando  for  any  particular 
thing ;  so  may  a  particular  place  prescribe  in  non  dectmando ;  and  [  271  3 
that  an  entire  country  may  so  prescribe  appears  from  the  last  chap- 
ter of  the  Doctor  and  Student.  In  the  next  place  the  very  statute 
of  2  &  3  £.  6.  c.  IS.  dischai*ges  the  ffeald  of  Kent  from  the  pay* 
ment  of  tithes  of  wood:  for  the  statute  saith,  that  all  predial  tithes 
shall  be  paid  in  such  manner  and  form  as  they  have  been  of  right 
yielded  and  paid  within  forty  years  next  before  the  making  of  that 
act ;  and  there  were  no  tithes  paid  at  all  of  wood,  as  appears  by 
the  allied  custom ;  therefore  it  shall  be  now  discharged  from  the 
pajrment  of  tithes.  3dly,  The  parson  has  now  a  greater  benefit 
than  he  hath  had  in  time  past ;  for  at  this  day  the  JVeald  of  Kent 
is  converted  into  arable  and  pasture  land,  so  that  now  the  parson 


(a)  Registrum  Brevium. 

{k)  See Pigoiw,Jier9ih Mooro,483.  nprOf  900,  Ordr,  C%n*»  3  Anstr.  638.  infra,  I4S7. 
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1614.  hath  the  tithe  of  com  and  hay,  which  he  never  liad  before;  and 
therefore  it  is  reasonable  that  as  there  were  no  tithes  paid  of  wood 
when  there  was  a  very  trifling  advantage  to  the  parson,  there 
should  be  none  paid  now  of  it  when  he  has  a  great  advantage. 
And  in  the  common  pleas,  between  Downton  v.  Sir  Moyle  Finchj  in 
an  action  of  debt  upon  the  statute  of  2  &  3  £.  6.  it  was  holden,  that 
no  tithes  ought  to  be  paid  of  wood,  and  that  the  custom  de  rum 
decimando  was  good. 

But  Coke  chief  justice,  and  Dodderidge,  seemed  to  incline  to  think 
that  a  prohibition  ought  not  to  be  granted,  unless  some  ancient  in- 
strument in  writing  or  matter  of  record  could  be  produced,  whidi 
should  shew  the  foundation  of  the  prescription  in  non  decimando:  for 
it  seemed  to  them  that  the  prescription  by  a  country  in  non  decimando 
was  in  respect  of  some  composition.  And  Coke  said  that  both  the 
Doctor  arid  Student  {a)  and  Lindwood{b)  agreed,  that  a  whole  country 
may  prescribe  in  a  non  decimando  where  Uiere  is  a  sufficient  mainte- 
nance for  the  parson  over  and  above  the  tithes.  But  this  does  not  ap- 
pear to  be  a  whole  country,  nor  do  its  contents  appear  to  us,  so  that 
it  may  be  greater  or  less  for  aught  that  we  know ;  but  there  is  only 
ft  suggestion  made  to  which  we  are  not  bound  to  give  credit.  And 
as  to  the  clause  of  the  2  &  3  E.  6.,  which  was  urged,  they  said,  tkat, 
in  the  first  place,  the  clause  goes  beyond  what  has  been  recited;  for 
it  not  only  says  that  tithes  shall  be  paid  in  such  manner  as  they  have 
been  paid  for  the  space  of  forty  years  before ;  but  it  says  also^  *•  or 
of  right  or  custom  ought  to  be  paid :"  and  tithes  of  underwood  of 
right  ought  to  be  paid.  It  is  possible  too  that  there  was  not  in  this 
part  any  other  wood  but  only  great  timber,  which  was  never  to  pay 
tithe ;  and  it  would  be  hard  that  now,  when  there  is  underwood,  no 
tithes  should  be  paid  of  that,  because  there  were  not  any  tithes  paid 

[  272  ]  for  it  for  forty  years  before  the  making  of  the  statute.  And  if  Ac 
statute  be  properly  observed^  it  will  afford  a  strong  argument  tihat 
tithes  ought  to  be  paid,  notwithstanding  they  were  not  paid  by  the 
space  of  forty  years :  for  it  has  a  clause  which  enacts  that  no  tithes 
shall  be  paid  of  barren  or  heath  ground  for  the  space  of  seven  years 
after  its  manurance;  the  inference  from  which  is,  that  if  this  clause 
had  not  been  introduced,  the  tithes^of  it  must  have  been  paid  im- 
mediately after  the  manurance;  and  yet  of  such  lands,  so  being 
barren,  no  tithes  could  have  been  paid  by  the  space  of  forty  years 
next  before  the  making  of  the  act.  And  here  Coke  said,  that  Ketii 
was  conquered  by  William  the  Conqueror,  though  it  might  be  that 
the  conquest  was  made  by  a  compo^tion,  and  not  by  a  conquest  in 
battle.  And  he  also  said,  that  it  was  a  great  misery  to  the  com- 
monwealth to  have  the  wood  so  consumed,  as  it  is  by  the  ii^on  fo>ges 
and  glass-houses ;  since  our  ships  are  the  walls  of  our  realm. 


(«)  Di.  5.  ch.  55. 


(6)  Lyndewoode*s  ProTindalj  lib.  3. 
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,  na-rYrM     ^  i  i  Cotcs  and 

Cotes  and  Suckerman  v.  Warner.     [MSS.  Calthorpe.J  fi^uc^fmuw 

Sir  Henry  Warner  libelled  in  the  spiritual  court  against  Cotes  and  warmr. 
Suckerman  for  the  tithes  of  hay  growing  within  the  parish  of  Mil"  i  Ro.  Rep. 
nail.  Cotes  and  Suckerman  upon  a  suggestion,  that  the  abbot  of  2%u^^. 
Sl  Edmunsbiay  in  Suffolk  was  seised  of  the  manor  of  MilnaU  in  his  248.  S.C. 
demesne  as  of  fee  in  right  of  his  abbey,  (of  which  manor  the  closes 
where  the  hay  was  made  were  parcel),  and  that  he  and  his  predeces- 
sors time  whereof,  4^.  had  those  closes  exonerated  and  discharged 
from  the  payment  of  tithes  for  himself,  his  tenants,  farmers  and 
occupiers,  and  that  they  so  continued  until  the  time  of  the  dissolu- 
tion, at  which  time  the  abbey  and  all  the  lands  thereto  belonging 
were  given  to  king  H.B^  and  from  him  they  descended  to  king 
E.  6.,  and  from  king  E.  6.  to  queen  Mary^  and  from  queen  Mary 
Co  queen  Elizabeth^  and  from  queen  Elizabeth  to  the  now  king,  who 
granted  the  manor  of  MilnaU  by  his  letters  patent  to  sir  Henry 
WameTy  S^.  and  that  they  (the  plaintiffs)  were  occupiers  of  the 
said  doses,  and  therefore  ought  to  be  discharged  from  the  payment 
of  tithes  by  the  statutes  of  S 1  if.  8.  c.  1 S.  and  2  E.  6.  c.  1 3.  obtained 
a  prohibition.  To  which  the  defendant  pleaded,  that  the  abbot 
was  seised  of  the  manor  of  MilnaUy  Sfc*  and  that  the  closes  of  which 
the  hay  was  demanded  were  parcel,  Sfc.  and  that  the  king  had 
granted  the  manor  to  him^  S^c.  as  in  the  count  alleged:  but  he 
CEurther  said,  that  Cotes  and  Suckerman  were  severally  seised  of  an  [  27S  ] 
ancient  house  and  two  acres  of  land ;  and  that  they  time  whereof, 
S^c.  have  used  to  have  libertaiem  falcandi  for  fodder  for  their  cattle 
which  were  levant  and  couchant  upon  the  closes  as  appurtenant  to 
dieir  houses  and  lands ;  and  that  they  cut  the  hay,  and  he,  for  the 
non-pajrment  of  the  tithes,  upon  request,  libelled  against  them  in 
court  christian ;  absqtie  hoc  that  they  were  tenants,  farmers,  and 
occupiers  of  the  said  closes.  To  this  plea  Cotes  and  Suckerman 
severally  replied,  and  confessed  that  they  had  the  houses  and  lands 
aforesaid,  and  further  shewed,  that  they  used  to  put  in  their  cattle 
into  the  said  closes ;  and  that  in  SI  Eliz.  they  put  in  their  cattle, 
and  mowed  the  grass,  and  carried  it  away,  per  quod  they  were  the 
occupiers  of  the  closes.  To  this  replication  the  defendant  demur- 
red. And  George  Croke  argued  that  the  replication  was  insuffi- 
cient, the^Ter  quodj  which  is  the  conclusion,  not  being  maintainable 
by  the  premises ;  for  the  statement  in  the  premises,  that  the  plain- 
tifi&  had  a  power  of  putting  in  their  cattle,  and  mowing  the  grass, 
and  carrjring  away  the  hay,  does  not  prove  them  to  be  occupiers ; 
for  that  they  might  well  do,  and  yet  not  be  the  occupiers ;  as,  if 
they  enter  upon  sir  Henry  Warner^  and  put  in  their  cattle,  ^c.  in 
that  case  they  do  what  is  alleged  in  the  premises,  and  yet  they  are 
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1614.  not  occupiers.  The  conclusion  then  not  being  maintained  by  the 
TJ^~T  premises,  the  replication  is  insufficient ;  for  that  which  comes  in  in 
Suckerman  the  peT  quod  IS  nOt  traversable,  nor  can  it  make  an  issue.  And  of 
Warner.  ^^^^  opinion  was  Coke  C.  J.,  Dodderidge  and  Houghton  justices. 
But  then  Goldsmith  insisted,  that  the  replication  was  well  enough, 
for  that  it  met  the  defendant's  plea,  and  the  conclusion  of  the  re- 
plication is  an  affirmative  to  the  defendant's  negative  alleged  in  his 
bar,  and  therefore  it  makes  a  good  issue  according  to  the  case  in 
7  E.  4.,  where  in  debt  brought  against  executors  they  pleaded  a  re- 
covery had  against  them  by  JC  S.  beyond  which  they  had  no  assets; 
to  which  the  plaintiff  replied,  that  there  was  not  any  debt  doe  to 
JI 5.  and  so  the  recovery  was  void ;  and  this  conclusion  was  holden 
to  be  good  enough.  Goldsmith  next  insisted,  that  the  plea  in  bar 
was  insufficient,  1.  because  the  defendant  by  his  own  traverse  had 
traversed  that  which  was  the  title  by  which  he  must  sue  in  the 
spiritual  court ;  for  he  had  taken  a  traverse  absque  hoc  that  the 
plaintiff  were  the  farmers  and  occupiers  of  the  aforesaid  closes; 
and  if  they  were  not  so,  then  they  ought  not  to  pay  tithes,  and  if 
so,  then  there  was  no  ground  for  the  suit  in  the  spiritual  court: 
2dly,  because  the  traverse  is  repugnant  to  what  the  defendant  has 
L  27^  ]  alleged  in  his  plea ;  for  in  the  beginning  of  his  plea  he  has  con- 
fessed that  the  plaintiffs  have  libertalem  falcandi,  (which  makes 
them  occupiers  within  the  prescription),  and  yet  he  has  taken  a 
traverse  absque  hoc  that  they  were  occupiers.  This  being  so,  ttie 
bar  is  insufficient,  and  therefore  judgement  must  be  given  for  the 
plaintiff,  however  defective  the  replication  may  be.  For  the  court 
are  to  judge  upon  the  whole  matter  together,  and  judgement  must 
be  given  against  those  in  whom  the  first  &ult  in  pleading  is  found, 
according  to  the  case  of  Hart  and  Smithy  33  4*  34  JS/tz.,  where  the 
plea  in  bar  to  the  avowry  being  ill,  the  court  gave  judgement  for 
the  avowant,  notwithstanding  the  replication  was  insufficient;  and 
in  Poulter^s  case^  4  Co.  82,  83.,  we  find  that  the  plaintiff  bad  judge- 
ment upon  an  ill  bar,  notwithstanding  his  replication  was  insuffi- 
cient; and  in  7  £.  4.  3.  it  appears,  that  the  court  would  not  give 
judgement  for  the  plaintiff  where  one  of  the  defendants  was  found 
guilty,  because  it  was  apparent  to  them  upon  the  whole  matter,  that 
the  plaintiff  had  no  title  to  the  goods  in  question,  and  therefore  no 
cause  to  have  judgement. 

George  Croke^  e  contra*  He  admitted  that  if  the  bar  were  insuf- 
ficient,  judgement  ought  to  be  given  for  the  plaintifis,  notwith- 
standing their  replication  were  insufficient;  but  he  said  that  the 
bar  was  sufficient :  ,for  the  defendant  does  not  libel  against  the 
plaintifis  in  prohibition  as  &rmers  and  occupiers  of  the  closes ;  but 
he  libels  against  them  as  commoners,  who  have  libertatem  fakandi 
granien  for  the  maintenance  of  their  tillage ;  which  being  so»  the 
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traverse  neither  crosses  the  ground  of  his  suit  m  &e  fipiritual  courts      1614* 
iior  is  it  repugnant  to  what  he  has  before  alleged  in  his  plea :  for    ^^J^Toarf 
commoners,  who  have  libertatem  falcandi^  are  neither  &rmers  nor  Suckerman 
occupiers.     And  to  that  opinion  the  court  assented ;  for  they  said,     iranicr. 
that  those  who  cut  the  grass  ought  to  pay  the  tithes^  be  they  dis- 
seisors, commoners,  purchasers,  or  by  whatsoever  other  title  they 
take  it;  for  tithes  are  to  be  paid  out  of  the  profits  renewing  and 
growing  upon  the  land,  and  it  is  immaterial  whether  the  persons 
who  take  them  are  farmers,  tenants,  or  occupiers.     And  Coke  C.  J. 
and  Houghton  J.  seemed  to  incline  that  those  who  had  libertatem 
falccaidi  for  the  maintenance  of  their  tillage  were  not  within  the 
prescription ;  for  they  are  neither  tenants,  nor  farmers,  nor  occu- 
piers ;  and  a  prescription  which  goes  to  bar  the  church  of  the  tithes 
which  are  due  to  it,  is  to  be  taken  strictly.     But  they  seemed  to 
think,  that  if  it  had  appeared  upon  the  record  that  they  were 
toiants  to  the  lord  of  the  manor  of  MilnaU^  then  they  would  have    C  ^75  X 
beeoi  discharged  within  the  prescription. —  It  was  admitted  in  this 
case,  that  where  a  libel  in  the  spiritual  court  is  against  two  several 
persons  for  tithes,  they  may  join  in  a  prohibition,  because  the  libel 
is  joint  against  them,  though  they  be  several  tenants.  —  Coke  C.  J. 
said,  that  a  consultation  shall  never  be  granted,  notwithstanding 
the  insufficiency  of  the  replication,  if  it  appear  to  the  court  upon 
the  whole  matter  that  no  tithes  ought  to  be  paid. 


M.  12Ja.     A.  D.  1614.     B.R. 

Cawper  v.  Andrews.    [Moore,  683.] 

Okenden  Cawper  brings  a  prohibition  agamst  Bc^er  Andrews,  qu.  yn^i^ 
vicar  of  Cawfield,  that  whereas  Thomas  lord  de  la  Ware  was  here-  J*'' f?*" 
tofore  seised  in  fee  of  140  acres  of  land  in  Cornfield^  late  parcel  of  numaoat^ 
an  ancient  park  called  Ewhwrst  park,   lately  impaled  and  reple-  \^^^ 
nished  with  deer,  and  being  so  seised  he  and  all  those  whose  estate  andashoul- 
he  had  in  the  same  140  acres,  and  all  the  farmers  and  occupiers  ^^l^ 
thereof,  have  used  time  out  of  mind  to  pay  the  vicar  of  CamfUld  for  killed  in  it» 
the  time  being  two  shillings  a  year,  and  one  shoulder  of  every  third  ^ned*]^ 
deer  that  within  the  same  park  should  l)e  killed^  in  full  satisfaction  disparkiog. 
of  all  tithes  renewing  upon  the  same  140  acres,  which  the  vicars  Readings 
have  always  accepted  in  discharge  of  all  tithes ;  and  then  deduceth  >«^  **>"  ««•. 
down  the  140  acres  to  himself;  and  then  shews,  that  though  he  found  at 
tendered  the  two  shillings  by  the  year  in  such  years,  and  though  in  —^."^ 
the  same  there  were  no  deer  killed,  yet  the  defendant  refused  to  re-  Entries, 
ceive  the  same  two  shillings  before-mentioned  to  be  tendered,  and  ^*^^* 
sues  him  for  tithes  in  kind  for  those  years.  ment  of 

The  defendant  by  protestation  denying  tlie  prescription,  for  plea  ^^  f„^ 
suthy  that  the  park,  long  before  the  time  of  Uie  subtraction  pf  tlie  HbUui^d 
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1614.      tithes  aforesaid,  was  disparked^  and  the  deer  in  the  same  were  ut- 

"7r~"    terly  destroyed  and  killed  by  the  occupiers  and  possessors  of  the 

▼.         said  park,  and  all  the  lands  lying  within  the  said  park  were  oon- 

Jndrews,     verted  into  arable  land  and  pasture,  and  so  remain ;  and  because 

prefixed  to    the  plaintiff  after  the  disparking  of  the  park  would  not  pay  tithes 

his  o^  ela^  ^^^  ^^^  cattle  and  com,  Src.  therefore  he  sued  him.     Whereupon 

bonte  ar-     the  plaintiff  demurred  in  law. 

?l«re°is  a  And  whether  a  consultation  should  be  granted,  the  court  were 
loose  and  divided  in  opinion ;  Nichols  and  Hobart  being  against  a  consulta- 
leport  of  tion ;  *  Winch  and  fVarburton  for  one.  Hobart  C.  J.  said,  that  the 
his  lord-  ^^q  shillings  is  clearly  a  modus  decimandi  which  is  certain  and  an- 
ment,  and  nual,  and  the  disparking  does  not  prevent  the  payment  of  it :  and 
^L?^.^^''  the  shoulders  are  casual,  for  if  the  owner  does  not  kill  a  deer,  or 
totit  in  but  two  in  a  year,  the  vicar  will  not  have  a  shoulder.  And  NicAok 
i^tMd^  said,  that  where  the  owner  converts  tillage  into  pasture,  the  parson 
the  argn-  will  lose  his  tithes  of  com ;  and  wliere  the  owner  disparks  his  park, 
^'^^^nsel  ^^^  parson  will  lose  the  shoulders ;  but  he  will  have  the  two  shil* 
nay  be  lings,  and  he  shall  recover  in  the  spiritual  court  a  recompence  in 
Goai.237.  money  for  the  shoulders ;  but  the  whole  park  is  bound  by  the  modus 
*C  ^76  ]  decimandi  J  and  the  vicar  shall  not  have  tithes  in  kind. 

It  seemed  to  Winch  and  Warburtofi^  that  by  the  dispmrking  the 
prescription  as  to  the  shoulders  was  determined,  and  ocmsequendy, 
the  whole  modus  decimandi^  and  then  the  vicar  shall  have  tithei  in 
kind ;  and  if  the  park  be  revived,  the  prescription  and  modus  deci^ 
mandi  will  be  also  revived,  as  tenure  by  castle  ward,  4^.  (a) 


M.  12Ja.     A.  D.  1614. 

Moyle  V.  Ewer.    [Cro.  Ja.  861.] 

If  •  maa  In  debt  upon  the  statute  2  Ed.'  6.  the  plaintiff  demands  16SL  for 

JjJJ^^^  that  whereas  by  the  statute  made  3  Ed.  6.  it  is  provided,  4*^.  (re- 

the  ptfsoii    citing  the  clause  in  the  statute  concerning  the  setting  forth  of  tithes, 

shaU  hep«^  ^^')     ^nd  whereas  the  plaintiff,  30  Septemb.  6  Jac.y  was  proprietor 

«•»*••  of  the  rectory  of  Cavesjield^  and  of  all  tithes  within  the  said  parish ; 

and  whereas  the  defendant,   1  Septemb.  5  Jac,  was  possessed  for 

divers  years  to  come  of  800  acres  of  land  within  the  said  parish, 

whereof  180  acres  were  sown  with  wheat,  120  acres  were  sown  with 

barley,  40  acres  with  peas,  and  10  with  oats;  and  whereas  all. 

tithes  were  usually  paid  in  specie  for  those  lands  for  40  years  before 

the  said  statute;  and  whereas  the  defendant  the  said  80  Sqptemb. 

6  Jac.  sic  inde  possessionatus  existens^  all  the  grain  adtwic  crescent. 

upon  the  said  lands  did  mow  and  cut  down,  and  all  the  grain  inde 


{a)  Amnety'  Stnt/Uit  1  Wood,  155.  in/ra,  5^*    also  Jiardcasiie  v.  Sclaier, and  Sir  Hug/k  Smithsw 
J^nten  v.  Clarke,  I  Wood|  538.  infiot  609.     See    and  Others  V.  BardcdHre,  injrd,  784. 
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praoeniejU.  apud  Cavesfield  did  take  and  carry  away^  without  setting      16  i4. 
forth  the  tithes,  and  without  agreement   with   the  plaintiff  then      j^  ^~ 
being  proprietor  of  the  said  rectory :  et  dicit  infacto^  that  the  tithe         v. 
of  the  corn  in  the  year  of  6  JaCn  so  taken  and  carried  away,  was        "**'' 
then  worth  SSL  and  the  treble  value  was  1  ^Sl.^  per  quod  actio  ac'- 
crevii  to  the  plaintiff  to  demand  the  165/.  aforesaid:  notwithstand- 
ing the  defendant  had  not  paid' unto  him  the  said  165L     Et  ideo 
producit  sectain.     The  defendant  protestando  that  it  is  not  of  such    C  ^77  ] 
value,  for  the  plea  saith,  that  the  plaintiff  himself  sowed  that  corn, 
being  possessed  of  the  said  land  for  divers  years  yet  to  corae ;  and 
5  Junii  6  Jac.  sold  the  corn  to  the  defendant ;  wherefore  he  took  it ; 
and  traverseth  that  he  was  possessed  from  the  time,  Sfc,     And  it 
was  thereupon  demurred,  and  adjudged  for  the  plaintiff,  that  he 
should  recover  \6oU  as  he  had  declared.     And  now  a  writ  of  error  Ezomttonf 
was  brought,  and  the  errors  assigned  were,  that  the  declaration  ^^  ^^ 
was  not  good :  First,  because  all  the  matter  of  the  declaration  and  2&s  £.)^. 
the  offence  is  by  way  of  recital ;  and  the  offence  is  not  alleged  by  ^*^^^^ 
matter  in  fact,  that  he  carried  away  the  corn,  and  that  the  tithes  aUeged 
were  not  set  forth.     Sed  iion  allocatur s  for  it  is  sufficiently  alleged  ^^^^^^^ 
as  well  as  if  it  had  been  by  express  charge,  and  the  action  is  brought  cltal. 
for  non-payment  of  the  treble  value,  and  the  other  is  but  to  shew 
the  cause  how  it  became  due.     Secondly,  because  the  plaintiff  mis-  2.  That  tht 
recites  the  statute ;  for  whereas  the  words  of  the  statute  are,  that  was  omit- 
he  ought  to  agree  with  the  parson,  vicar>  or  other  owner,  propria-  **^* 
tor  or  farmer  of  the  said  tithes,  Sfc.  the  words  of  the  declaration 
are,  cum  rector e^  vicario^  aut  alio  proprietario  seujirmarioj  omitting 
the  word  (owner).    Sed  turn  allocatur;  for  owner  and  proprietor 
are  all  one  and  synonyma^  and  of  the  same  sense,  and  the  omission 
of  that  word  is  not  material     Thirdly,  for  that  he  saith,  that  he  3.  TTiat  it 
was  proprietor,  but  he  doth  not  shew  bow,  npr  any  title.     Sed  non  shewn 
allocatur;  for  it  is  but  a  conveyance  to  the  action.     Fourthly,  be-  ^^7  P"^ 
cause  it  is  not  shewn  by  whom  the  com  was  sown.     Sed  non  alio-  ^  j,^  j^ 
cottars  for  non  refert  by  whom  it  was  sown,  the  defendant  being  ^^  no* 
owner  at  the  time  of  the  reaping :  and  although  the  declaration  be,  whom  the 
that  1  Septemb.  5  Jac.  he  was  possessed  of  lands  sown  with  corn,  co™  ^•^ 
and  that  30  Septemb.  6  Jac.  he  thereof  being  so  possessed,  mowed 
and  cut  down,  which  being  a  year  and  month  after,  cannot  be  well 
intended;    yet  being  possible,   the  declaration   is  good  enough. 
Fifthly,  for  that  there  is  not  any  time  alleged  of  the  caption  or  5.  That  th» 
asportation.     But  the  court  conceived,  the  declaration  beings  that  ^^^" 
he,  30  Septemb.  6  Jac.  sic  inde  possessionafus  of  the  said  land,  Tnes-  was  taken 
suit  granum  prcedictum^  it  is  to  be  intended,  that  he  reaped  it  the  noTstJte?;, 
same  day ;  and  the  declaration  being,  ac  totum  granum  inde  prove-  all  disal- 
nient.  cepit  et  asportavit,  although  he  doth  not  say,  adtunc  ibidem, 
yet  it  is  coupled  with  the  former  time  by  the  word  (ac)  and  hath 

S  4 
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1614.     reference  to  the  former  time.     And  they  said,  that  if  any  one  will* 

-^  .        buy  com  standing  of  the  proprietor  of  a  rectory,  if  he  hath  not 

V.         special  words  to  (Uscharge  it,  he  ought  to  pay  tithes ;  and  the  car- 

r^^Tft  1    '^^"o  away  of  such  com  without  setting  out  the  tithes,  is  an  offence 

within  the  statute.     Wherefore  the  judgement  was  affirmed,  that 

he  should  recover  the  treble  value,  as  he' had  dedaredw 


R   13  Ja.    A.D.  1615.    B.R* 

Owen  V.  The  Parishioners  of  All  Saints  in  Northampton. 

[MSS.  Caithorpe-] 
"Whtthcr  «  A  CHURCH  being  appropriated,  and  having  continued  so  for  the 
impropriate  space  of  six^  years  without  any  presentation  at  all  having  been 
hl^M^at^  made  to  it,  one  Owen^  pretending  that  it  was  a  presentative  churchy 
conunoa  and  that  it  was  devolved  to  the  king  by  lapse,  obtained  a  presoit* 
'***^  ation  under  the  king's  letters  patent,  and  was  admitted  to  it,  insti- 

tuted, and  inducted;  and  this  being  the  church  di  All  Saints  in  the 
town  of  Northampton^  and  belonging  to  one  Carye^  as  committee  of 
the  wardship  of  one  Alice  Crompton^  to  whom  it  descended  as  a 
church  appropriate,  Oxx>en  libelled  against  the  parishioners  for  the 
tithes.  In  answer  to  which  they  alleged,  that  the  church  is  a  church 
appropriate,  and  that  Catlin  is  vicar  of  it,  and  that  they  pay  the 
tithes  to  the  owner  of  the  impropriation.  But,  notwithstanding 
this  allegation  the  spiritual  court  proceeded  in  the  suit  under  a  pre- 
tence that  the  impropriation  was  determined.  And  Croke  serjeant 
moved  for  a  prohibition,  because  an  impropriation  is  now  become  a 
lay-fee^  and  therefore  it  belongs  to  the  common  law  to  try  whe- 
ther it  be  an  impropriation  or  not.  And  Coke  chief  Justice,  «r 
assensu  Croke^  Dodderidge^  and  Houghton,  justices,  was  of  opinion, 
that  a  prohibition  should  be  granted ;  for  whether  a  church  be  ap- 
propriated or  not,  is  a  thing  triable  at  common  law :  for  an  appro- 
priation by  reason  of  the  interest  which  the  king  hath  to  present  by 
reason  of  lapse,  or  of  the  minority  of  the  heir  of  his  tenant,  cannot 
be  made  without  the  king's  assent  under  his  letters  patent,  as  may 
be  seen  by  5  J?.  3*  4*  12  jBL  8.  And  where  the  spiritual  law  is  mixed 
X  with  the  temporal  law,  there,  the  temporal  law  shall  always  have 

the  jurisdiction,  as  being  the  elder  sister.  Besides  it  would  be  a 
mischievous  thing  that  the  spiritual  law  should  try  the  validity  of 
an  appropriation  where  it  has  been  given  to  the  king  by  an  act  of 
parliament,  and  by  the  king  to  one  of  his  subjects  under  bis  letters 
patent,  and  so  has  come  by  mesne  conveyances  to  several  other  pei^ 
sons ;  for  that  would  be  to  try  the  inheritances  of  men,  which  it 
does  not  belong  to  the  spiritual  law  to  do,  but  only  to  the  common 
[  279  3  law.  Indeed,  the  trial  of  a  union  and  consolidation  belongs  to  the 
spiritual  law,  because  it  is  made  by  the  ordinary  without  the  assent 
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of  the  patixHi  or  king.     And  Coke  chief  justice  said,  that  a  repnt-      1615. 
ative  appropriation  is  given  to  the  king  by  the  statute  of  SI  i/.  8.    "~7Z~ 
c.  IS.)  though  it  may  not  be  an  appropriation  within  the  strict  rules         ▼. 
of  law :  and  for  that  reason  he  had  known  it  decreed  in  chancery  ^^^J^^ 
upon  the  opinion  of  the  justices,  that  where  an  appropriation  was    ^  Sainu 
made  with  the  assent  of  the  king,  the  patron,  and  the  ordinary,  it   t^J^ 
should  be  given  to  the  king,  notwithstanding  the  patron  who  as-  12  lup.  4. 
sented  was  only  tenant  in  tail,  and  so  his  assent  was  determined  ^*  ''^^ 

notes* 

upon  his  death,  and  therefore  it  was  an  appropriation  in  reputation 
merely,  and  not  in  &ct,  at  the  time  of  the  making  of  the  act.  It 
hath  also  been  lately  adjudged  in  the  common  pleas,  that  notwith- 
standing a  vicar  was  not  endowed  according  to  the  statutes  of 
15  22. 2.  Sf  4  if.  4.  and  therefore  the  appropriation  was  void  by 
those  statutes,  yet  such  an  appropriation  being  an  appropriation 
in  reputation,  was  given  to  the  king  by  the  above  statutes,  and 
could  not  be  avoided  for  this  defect.  And  Dodderidge  justice 
said,  that  there  are  few  appropriations  in  England  which  have 
all  the  ceremonies  required  by  the  law  to  the  making  of  an  appro- 
priation, (a) 

This  case  was  afterwards  moved  again  by  Harris  seijeant,  who 
prayed  that  the  prohibition  might  be  dissolved,  because  it  appeared 
that  there  had  been  four  presentations  made  in  the  time  of  queen 
Elizabeth  J  and  that  the  profits  consist  merely  in  oblations,  for  which 
there  was  no  remedy  any  where  but  in  the  spiritual  court  But 
Dodderidge,  Croke,  and  Houghton^  justices,  would  not  (£ssolve  the 
prohibition,  because  the  patronage  was  a  lay  inheritance,  and  the 
impropriation  was  now  made  a  lay-fee,  so  that  it  was  triable  at 
common  law :  and  the  prohibition  being  founded  upon  the  appro- 
priation, it  might  be  properly  tried  whether  it  be  an  appropria- 
tion or  not ;  and  it  would  be  the  speediest  course  to  try  it  at  the 
common  law.  And  Dodderidge  said,  that  an  action  of  debt  on 
the  statute  of  2^3 E.G.  does  not  lie  for  the  subtraction  of  obla- 
tions, {b) 

Tr.  13  Ja.    A.D.  1615-    C.B. 

Wilson  V.  The  Bishop  of  Carlisle.     [Hob.  107.] 

Thomas  Wilson  brought  a  prohibition  against  Henry  bishop  of  Custom  of 

Carlisle,  and  laid,  that  diere  was  within  the  parish  of  GreystocJe  this  ^J^Jt 

custom  for  tithing  wool  amongst  others,  that  if  any  inhabitant  *have  ^«^  o^  the 

five  fleeces  of  wool  or  above,  that  then  such  inhabitant,  after  shear-  £3!*^  " 

ing  and  binding  up  the  said  five  fleeces  absque  Jraude  et  dolojldeli''  *  [  280  ] 
ter  solvet  rectori  post  monitionem,  ^c.  apud  ostium  domds  mansionalis 


(a)  See  ffuntUmw.  Cockei,  Cro.  J«c.  4S%  i^pn,        (i)  See  statutes  7  ft  8  tm,  3.  c6.  ndSS 
f85.    JlUn  T.  TothUi,  mjn,  4S6.  Cm.  3^  c  197.  i  4, 
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161 5*     gusdeni  inkabilatUis  infia  parochiam  prteiT  deciniam  partem  inde  oIh 
sque  aliquibus  visa  vel  tactu  naoem  partium  ejtisdem  lance  reside  per 


Y.  rectorem^  Sfc.  habendum  vel  scruiandum  in  plenam,  Sfc.  and  that  the 
^J^^  parsons,  Sfc.  have  so  accepted  it ;  and  then  laid,  that  the  bishop  of 
Carlisle  pretending  himself  parson  or  commendatory,  Sfc,  The 
bishop  pleads  himself  the  parson  or  commendatory  of  the  church 
by  presentation,  8fc.  from  the  countess  of  Arundel^  and  yet  shews 
that  his  faculty  and  confirmation  was  so  long  as  he  should  remain 
bishop  of  Carlisley  (which  may  well  stand  together,  that  he  may  be 
parson  absolute,  yet  qualified  by  his  faculty  to  hold  it  but  for  a 
time,)  and  then  to  this  custom  demurred  in  law.  And  it  wbs  this 
term  adjudged  for  the  bishop  with  one  consent ;  for  the  substance 
of  the  prescription  is  laid  that  the  very  true  tenth  is  and  ought  to 
be  paid  without  fraud,  which  is  not  prescriptible,  for  it  is  common 
right;  then  the  sole  point  prescriptible  is,  that  this  is  without  view 
or  touch  of  the  nine  parts,  which  is  in  eiSect  repugnant  to  the 
other ;  for  when  you  have  laid  trutli  in  the  fohner  part,  you  lay 
the  way  to  firaud  in  the  latter ;  for  it  is  against  common  reason  that 
any  man  judge  or  divide  for  himself,  and  then  take  choice  of  his 
own  division;  against  the  rule  of  partition  in  Litt.  lib.  3.  chcu  1. 
For  the  truth  of  the  tenth  depends  upon  the  proportion  it  holds 
with  the  nine  parts ;  and  therefore  for  the  parishioner,  who  is  in 
the  nature  of  an  adversary  to  the  parson  in  this  case,  to  set  out 
a  part  for  the  tenth,  which  he  only  affirms  to  be  just,  is  to  give 
him  merely  power  to  tithe  as  he  lists,  and  the  prescription  were 
as  reasonable  as  to  say  plainly,  that  he  might  set  out  what  tithe  he 
list,  (a)  ^ 

4  E.  6.  6.  the  guardian  that  tenders  a  marriage,  must  present  the 
person  to  the  ward.  And  it  is  a  weak  answer  to  say,  diat  if  it  be 
not  a  just  tenth  he  may  refuse  it  and  sue  for  his  due.  For  first,  he 
hath  no  means  to  be  assured  whether  it  be  true  or  not ;  so  his  suit 
may  be  causeless,  sure  he  may  be  it  will  be  fhiidess :  but  the  law 
was  provided  not  direcdy  to  ingender,  but  to  prevent  suits,  and 
therefore  provides,  that  things  be  done  by  indifferent  means  and 
persons,  that  there  be  no  just  suspicion  of  indirect  dealing. 

If  a  man  were  judge  in  his  own  case  and  judged  amiss,  a  writ  of 
error  would  redress  it ;  so  if  a  bishop  disturb,  or  would  not  admit 
the  clerk,  he  might  be  compelled;  yet  the  law  provides  better, 
that  is,  that  you  have  your  right,  and  therefore  that  your  means 
[  etl  3  be  such  as  is  likely  to  produce  it,  you  may  challenge  the  array  or  the 
polls ;  yet,  you  shall  remove  the  venire  Joe.  to  another  officer,  as 
the  coroner,  where  the  sheriff  is  suspected  in  law,  by  a  provisional 
challenge  afore  to  avoid  jdelay,  which  is  a  kind  of  injury. 

(a)  Sf  Pemberton  v.  BeckwiUh  Raytn.  110.  potf*  «08* 
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M.  ISJa.    A.D.  1615.  C.B.  ^^^^^ 

The  Seijeant's  Case,  (a)    [MSS.  Calthorpe.]  >^,^ 

Th£  Serjeant's  case  appeared  upon  the  pleading,  as  I  conceive,  to  whether 
be  as  follows:  Alexander  N&meU^  dean,  and  tlie  chapter  of  Poi^s,  ^jj[^.^ 
being  seised  of  a  rectory^  make  a  feoffinent  in  fee  by  deed  in  1 7  to  the  hos. 
EUz.  to  Philpot  and  his  heirs,  to  the  use  and  behoof  of  the  queen,  j^l*^^' 
her  heirs  and  successors ;  after  which  a  tine  is  levied,  and  tlien  the  Jenuaien 
statute  of  18  Eliz.  is  made.     Alexander  Nowell  dies ;   Dr.  Overell  is  jjjypJJjj  ^f 
elected  dean;  five  years  pass;   the  queen  grants  the  rectory  to  thepay- 
H.  D.  and  his  heirs ;    Dr.  Overell  the  dean,  and  the  chapter  of  tithes. 
PauTs  execute  a  letter  of  attorney  to  make  an  entry  in  their  names  to 
their  use,  and  an  entry  is  made  accordingly ;  after  which  they  grant 
a  lease  of  it  for  three  lives  to  Bolton.    H,  D.  sows  certain  land, 
parcel  of  the  possessions  of  the  prior  of  St.  John*s  of  Jerusalem  in 
EnglandyVfith  corn,  and  after  the  com  is  severed  carries  it.away9 
upon  which  Bolton  brings  an  action  of  debt  upon  the  statute  of 
2  4-  3  jB.  6. 

It  seemed  to  Finch  seijeant,  that  judgement  ought  to  be  given 
for  the  defendant.  And  he  said,  that  here  was  but  one  case^  and 
but  one  question,  for  the  case  was  but  one,  as  it  had  been  found  by 
the  special  verdict;  and  the  question  is  but  one,  namely,  whether 
the  action  lies  or  not.  Yet  this  case,  though  it  be  but  onei  con- 
cerns both  the  temporal  and  ecclesiastical  state  of  the  realm ;  for  it 
concerns  the  queen,  who  is  the  supreme  head  both  of  temporal  and 
ecclesiastical  persons;  it  concerns  deans  and  cWpters,  who  area 
secular  corporation;  and  it  concerns  priors,  who  are  regular  and 
religious.  It  is  founded  on  the  four  principal  standards  of  the  law: 
for  it  is  founded  upon  a  feoffment  which  is  a  conveyance  of  the 
law  for  all  possessions ;  upon  a  fine,  which  is  the  general  assurance 
of  the  realm ;  upon  a  trust  and  confidence,  which  has  diffused  itself 
into  the  estates  of  every  one ;  and  upon  tithes,  which  are  the  flower 
of  q)iritual  possessions ;  so  that  though  the  general  question  be  but 
one,  yet  it  divides  itself  into  three  general  questions ;  the  first  of 
which  is  founded  upon  a  feoffinent;  the  second  is  founded  upon  a 
fine ;  and  the  third  is  founded  upon  tithes.  And  in  the  discussion 
of  these  questions  there  are  five  statutes  which  are  to  be  taken  into  ^C  282  ] 
consideration.  The  first  is  the  statute  of  13  Eliz.  c,  10.;  the  2d  is 
the  statute  of  18  Eliz.  c.  1 1. ;  the  3d  is  the  statute  of  4  jF/1  7.  c.  4. ; 
the  4th  is  the  statute  of  31  //•  8.  c.  13.;  the  5th  is  the  statute  of 
52  H.  8.  c.  24.  As  to  the  first  question,  that  subdivides  itself 
into  three  parts ;  the  first  of  which  is,  whether  the  queen  be  re- 
strained by  the  statute  of  IS  Eliz.  c.  10.  so  that  she  cannot  take 


(a)  Sw  p.  418.  D.    See  Windi'i  Entries,  197. 
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1615.  any  thing  from  a  dean  and  chapter,  they  being  persons  disabled  by 
Tke^er-  ^^^  Statute  from  making  any  alienation  of  their  possessions :  the  2d 
jemu*sCa^  is,  whether  the  feofiment  made  to  Philpot  be  merely  void,  so  that 
upon  the  words  of  the  statute  of  IS  Eliz.  c.  10.  it  shall  be  void 
to  all  intents  and  purposes,  void  against  the  dean  himself  who 
made  it:  the  Sd  is,  whether  the  feoJBTment  be  made  good  by 
the  statute  of  \%  Eliz*  c.W.  or  not  As  to  the  second  general 
question,  it  subdivides  itself  into  two  parts :  the  first  is,  whether  the 
fine  and  five  years  sufiered  to  pass  by  the  dean  be  a  perpetual  bar 
to  the  successors  or  not:  the  second  is,  whether,  since  the  dean's 
predecessor  suffered  the  five  years  to  pass,  he  himself  and  his  chapter 
can  enter  or  not.  As  to  the  3d  general  question,  that  also  subdi- 
vides itself  into  two  parts;  the  first  of  which  is,  whether  the  pos- 
sessions of  the  prior  of  St.  John^s  of  Jerusalem  shall  be  said  to 
come  to  the  king  by  the  statute  of  SI  if.  8.  c.  IS.  so  that  they  shall 
be  discharged  of  tithes  by  that  statute :  the  second  is,  admitting  that 
they  come  to  the  king  by  the  statute  of  S2  H.  8.  c.  U*  if  they 
shall  now  be  discharged  of  tithes  by  the  statute  of  SI  H.  8.  c.  IS. 
made  before  it. 

[Note.  AU  the  topicks  of  argument^  except  those  on  the  subject  of 
tithes^  are  omitted.'] 

As  to  the  first  part  of  the  third  question,  it  seems  to  me,  he  said, 
that  the  possessions  of  the  prior  of  St  JohtCs  oi  Jerusalem  are  not 
vested  in  the  king  by  the  statute  of  SI  H.  8.  1st,  In  regard  that  the 
statute  of  SI  H.  8.  does  not  dissolve  any  monastery,  nor  give  any  thing 
to  the  king  according  to  the  1  &  2  Mar*  Dy*  S.;  and  therefore  these 
possessions  could  not  be  vested  in  the  king  by  that  statute.  2dly,  It 
appears  by  the  special  verdict  that  the  land  is  vested  in  the  king  by 
the  S2  H.  8.     If  then  it  is  vested  in  the  king  by  the  S2  H.  8.  it 
cannot  be  said  to  be  vested  by  the  31  i/.  8.,  for  as  a  child  cannot 
have  two  fathers  and  mothers,   so  land  cannot  be  given  to  the 
king  by  two  acts  of  parliament;  for  it  is  of  necessity  that  one  of 
them  must  give  it,  and  not  both.     As  to  the  2d  part,  it  seemed  to 
him,  that  notwitlistanding  the  possessions  of  St  John  oi  Jerusalem 
[  28S  ]    are  vested  in  the  king  by  the  statute  of  32  H.  8.  c.  24.,  yet  they 
are  not  to  be  discharged  of  tithes  by  the  general  words  of  that 
statute,  which  wills,  that  the  king  shall  have  all  liberties^  franchises^ 
prixnlegesj  parsonages^  tithes^  Sfc.  which  appertained  or  belonged  to 
the  said  religion^  ^c.     For  the  privilege  of  being  discharged  of 
tithes  being  a  mere  personal  privilege,  shall  never  be  transferred  to 
another  by  the  general  words  of  an  act  of  parliament ;  but,  upon  the 
dissolution  of  the  corporation,  there  shall  be  also  a  dissQlution  of  the 
privilege,  according  to  the  case  of  7  E.  4.  22.,  where  it  is  holden, 
that  by  a  determination  of  the  office  there  shall  also  be  a  determin* 
atbn  of  the  fee  which  belongs  to  the  office,  because  it  is  a 
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thing  incident  to  the  office.  And  SB  H.  6.  56.  upon  the  disso*  1615. 
lution  of  the  Templars^  there  was  also  a  dissolution  of  the  appro-  ^^ 
priations;  and  the  personal  privilege  to  hold  in  frankalmoigne  could  Jeofa'sCate. 
not  be  transferred  by  the  general  words  of  the  17  of  £•  2.  And  it 
is  resolved  in  the  archbishop  of  Canterhwn/s  case  in  2  Co.  that  the  Supm  189. 
general  words  of  2  &  3  J5.  6.  do  not  give  any  immunity  to  be 
discharged  of  tithes.  The  same  law  as  to  the  statute  of  37  H.  8* 
And  the  veiy  words  of  the  statute  of  32  H.  8.  shew,  that  the  privi- 
lege of  being  discharged  of  tithes  appertains  to  the  order  of  religion, 
and  therefore  the  order  being  dissolved,  the  privilege  is  also  dis- 
solved; and  though  the  words  of  this  statute  be,  Hs^icJi  appertained 
to  the  religion^  yet  that  is  to  be  intended  of  the  order  of  religion,  for 
otherwise  the  king  could  not  have  any  of  their  lands,  but  they  would 
revert  to  the  founders,  according  to  6  H.7.  37.  and  7  E.  4.  by 
Danbj/.  But,  notwithstanding  they  are  not  to  be  discharged  by  the 
general  words  of  the  32  H.  8.  yet  they  shall  be  dischai^d  of  the 
pajrment  of  tithes  by  the  statute  of  3 1  //.  8.  c.  1 3.  For  in  that  statute 
there  is  a  double  provision  and  ordinance  made  for  religious  houses, 
in  two  distinct  branches ;  the  first  of  which  is,  that  all  religious  and 
ecclesiastical  houses,  S^c.  which  hereafter  shall  happen  to  be  dissolved j 
suppressed  J  renounced,  S^c.  shall  be  vested,  deemed,  and  adjudged  by 
authority  of  this  present  parliament,  in  the  very  cutual  and  real  seisin 
and  posses$ion  of  the  king  our  sovereign  lord,  S^.  The  2d  is,  that  the 
king  and  his  patentees,  *which  have  or  herecfter  shall  have  any  monas^ 
Series,  Sfc.  shall  have,  hold,  retain,  keep,  and  enjoy,  the  said  monasteries, 
Sj^.  discharged  and  acquitted  of  payment  of  tithes,  as  freely,  and  in  as 
large  and  ample  manner,  as  the  said  late  abbies,  8fc.  had  them.  And 
here  the  king  had  and  enjoyed  these  lands  parcel  of  the  possessions 
of  St«  John,  Sfc,  wherefore  by  the  words  of  the  statute  they  shall  be 
discharged.  Besides,  the  words  dissolved,  suppressed,  renounced,  and 
relinquished,  being  of  one  nature;  and  the  words,Jbrfeited,  given  up,  [  284  ] 
or  come,  being  of  another  nature,  are  to  be  observed.  For  where 
corporations  are  dissolved,  there,  if  no  other  provision  be  made,  the 
founder  shall  have  their  lands :  but,  if  the  lands  are  relinquished^ 
there,  neither  the  king  nor  the  founder  shall  have  them,  but  they 
remain  as  in  the  corporation :  but  by  way  of  forfeiture  or  giving 
up,  as  in  the  case  at  bar,  they  may  well  enough  come  and  settle  in 
the  king,  and  the  king  shall  have  the  benefit  according  to  the  pro- 
vision of  the  statute.  And  as  to  what  has  been  objected,  that  where 
lands  come  to  the  king  by  an  act  of  parliament,  that  shall  not  be 
said  to  be  such  a  coming  to  the  lands  as  is  intended  by  the  statute, 
in  the  first  place  he  said,  that  that  might  be  well  enough  said  to  be 
a  coming  within  the  statute;  and  so  was  the  opinion  oi Popham 
chief  justice.    In  the  next  place,  the  king  does  not  come  to  them 
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i  G 1 5.  by  the  act  of  parliament ;  for  an  got  of  parliament  cannot  be  a  donor, 
as  may  be  seen  by  WtmbisVs  case  in  PUmden  (a);  and  therefcMre  the 
jeatu^tCase.  prior  and  convent  who  surrendered  them  shall  be  said  to  be  the 
donors,  and  it  shall  be  said  to  be  a  giving  up  by  them,  which  may 
well  enough  be  comprised  within  the  statute.  And  as  to  the  objec- 
tion which  has  been  made,  that  a  thing  shall  never  be  within  the 
branches,  which  is  not  in  the  root,  and  that  because  the  poesesskms 
of  the  priory  of  St  Joht/u  of  Jerusalem  are  given  by  the  act  of 
82  H.  8.  c.  24.  and  not  by  the  act  of  31  H.  8.  c,  13.  they  shall  there* 
fore  not  be  capable  of  being  discharged  of  tithes  by  a  bi*anch  of  die 
statute  of  31  H.  8. ;  he  said,  first,  that  a  thing  which  is  not  within  the 
root  may  well  be  within  a  branch ;  as,  where  lands  devisable  bolden 
in  cajrite  are  devised,  the  king  shall  have  the  wardship  and  primer 
aeisin  of  a  third  part  by  virtue  of  a  saving  in  the  statute  of  32  //•  8. 
notwithstanding  the  lands  being  devisable  by  custom  are  not  con- 
tained within  the  body  of  the  act,  as  appears  from  a  case  in  4  &  5 
Mar.  Dy.  IBS.  and  Matikem  Mene^s  case,  9  Rep.  183.  4*  HU.  1. 
Eliz.  Rot.  573.  in  the  king's  bench.  In  the  New  Book  .of  Entries, 
454.,  there  is  a  strong  case  to  our  purpose ;  and  if  the  pleading  there 
be  good,  as  it  is  admitted,  it  over-rules  the  case  in  question ;  for  the 
pleading  is  virtute  actus^  32  H.  8.  c.  24.  et  vigore  adds  parliamenH 
fact.  31  /f.  8.  the  king  was  seised ;  and  it  shall  not  be  that  he  was 
seised  by  virtue  of  the  statute  of  31  JFf.  8.  except  in  case  where  he 
is  to  be  discharged  of  tithes.  And  here  he  cited  GrenvilTs  case 
31  ELj  where  it  was  adjudged  that  a  bishop  is  not  within  the  statute 
of  West.  2.  c.  41*,  for  the  words  of  the  statute  do  not  extend  to  him, 
they  being  express  of  certain  persons  within  the  compass  of^which 
r  285  1  ^  bishop  cannot  be ;  for  a  bishop  is  a  secular,  and  not  a  religious 
person.  And  he  cited  the  opinion  of  Manxvood  to  be,  that  by  a 
grant  of  a  monastery  in  the  case  of  the  king,  any  religious  house, 
be  it  an  hospital  or  any  other,  will  pass. 

Chamberlayne  seijeant  argued  for  the  plaintiff,  but  I  have  omitted 
the  report  of  his  argument,  because  I  heard  only  a  part  of  it ;  and 
because  the  substance  of  it  may  be  seen  in  my  other  book  of  Re- 
ports in  the  case  of  Urry  and  Bunxyevy  {supra  250.)  (i) 


M.  14Ja.     A.  D.  1616.     B,  R. 

Anon.     [MSS.  Calthorpe.] 

•  A  PROHIBITION  was  granted  to  a  suit  in  the  spiritual  court  for 
the  tithes  of  a  house  in  London  s  because,  by  the  statute  of  37//.  8. 


(a)  P.  38.  224.,  by  the  name  of  ComwoUia  v.  SpurUng.  Whit' 

(b)  On  Uiif  point  see  Stathome*B  case,  Dy.  ton  v.  fFetton,  infra,  410.  Jfanmn  y.  FiMin^ 
S77.  b.  pL  00.  tupra^  133. ,  Q.uarle$  ▼.  SpurUng,  Gilb.  £qu.  R^.  225.  tn/ni,  663.  JFofMf  t.  Frtmk" 
M«.  913.  tupruf  13S.    S.C.  Cro.  Jac.  57.  supra,  Imj  Sir  T.  Raym.  225.  in/ni,  1579. 

15 
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c.  12.  the  mayor  has  jurisdiction  given  him  to  make  order  concern-      1616. 
ing  the  payment  of  tithes  in  London,  {a)  — — ^ 


P.  15  Ja.    A.D.  1617.     B.R. 

V.  Barnes.     [MSS.  Calthorpe.] 


farmer  of  the  rectory  of  Trumpeton  libelled  in  the  spi-  Wbtre  the 
ritual  court  again  Barnes  for  the  tithes  of  five  acres  of  grass :  the  "*."?^** 
defendant  set  forth  a  custom  by  which  he  was  to  pay  the  10th  cock  court  is 
in  grass,  after  it  is  cut  down  and  cocked,  and  before  it  is  made  into  ^^JJJj^ 
bay;  to  which  the  plaintiff  replied,  that  if  the  ground  be  wet,  he  is  giTesno 
to  take  the  10th  cock  in  grass  before  it  be  made  into  hay;  but  if  [ij*^^^ 
the  ground  be  dry,  then  he  is  to  have  the  10th  cock,  after  it  is  spn^t^ 
made  into  hay :    and   sentence  was  given  in  the  spiritual  court  prohibition 
against  the  defendant,  and  he  was  adjudged  to  pay  Id,  because  he  *^^  ** 
had  paid  neither  tithe  grass  nor  tithe  hay,  and  20  marks.     A  pro- 
hibition was  moved  for,  because  the  issue  was  joined  upon  a  modus 
deeimandij  which  was  a  thing  triable  at  common  law.     And  it  was 
agreed,  that  where  the  issue  is  upon  a  custom  which  gives  a  recom- 
pence   for   the  tithes  in  kind,  there    a  prohibition  ought  to  be 
granted :  but,  where  the  custom  alleged  gives  no  recompence,  a 
prohibition  ought  not  to  be  granted ;  and  therefore  in  this  case  the 
prphibition  was  refused,  {b) 

Tr.  15Ja.    A.D.  16 17.    B.R.  iws^ 

.  Patiinger  v.  Johnson.     [MSS.  Calthorpe.] 
PORTINGER  sued  Johnson  in  the  spiritual  court  for  the  tithes  Prohibitioo 
of  grass  4;o  be  made  into  full,  sufficient  and  perfect  hay.    Johnson  ^herea 
surmised  that  there  was  a  custom  to  cut  the  grass,  and  then  to  ted  custom 


it,  and  to  put  it  into  grass  cocks,  and  that  when  it  is  in  that  state  ^^^  ^^^ 
the  parson  is  to  take  his  tithe :  and  upon  this  surmise  a  prohibition  W^^^  ^ 
was  moved  for  :  and  the  cases  o{  Aubrey  v.  Johnson,  in  34>  Eliz.  in  it  into  ^me 
B.  R.,  and  Portinger  v.  Johnson  (c),  in  41  Eliz.,  where  upon  the  like  ^^^^^fcT^ 
surmise  a  prohibition  was  granted,  were  cited.     A  day  was  given  be  ttken  in 
to  shew  cause,  and  I  was  of  counsel  in  the  case,  but  the  prohibition  '^  ■*■**• 
was  denied ;  for  it  being  confessed,  that  tithes  ought  to  be  paid,  and  i!S!^J^' 
the  niodus  giving  no  manner  of  recompence  to  the  parson,  it  is  not  n. 
to  be  resembled  to  a  modus  which  gives  a  recompence,  for  this  modus 
may  well  enough  be  tried  in  the  spiritual  court,  and  accordingly  in 
the  case  of  farmer  of  the  rectory  of  Trumpeton  and  Barnes,  Supmsss. 

|i  prohibition  was  denied  for  this  very  reason.     And  Johnson  was 
parson  of  the  church  of  Burghjield  in  Berkshire,  (rf) 


(a)  See  MeadJioute  v.  Taylor ,  Noy.  ISO.  tn/ra,       (6)  See  Portinger  w,  Johnson,  ifi/ra,2S6.  Fkteher 
929.  o.   B%^es$  t.  Sywrnt^  IMX.  fiiep,  102.  141.     y.  WWdnnn,  if^fra,  675. 
n^rof  4S3.  (c)  Oo.  Elii..  660l    Johmon  r.  Auhrey. 

((Q  Fletcher  t,  WUkinson,  infira,  675. 
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igl7-  Tr.  15Ja.    A.D.  I6I7.   B.R. 

Anon,  Anon.     [MSS.  Calthorpe.] 

A  mill  A  MILL  IS  erected  upon  glebe  land  parcel  of  a  parsonage  which 

^^^  carae  to  the  king  by  the  statute  of  dissolutions.     The  vicar,  who 

upon  glebe  IS  endowed  with  small  tithes,  sues  the  parson  for  the  tithes  of  the 

^^^l  naill.     The  parson  applies  for  a  prohibition,  1st,  because  the  glebe 

The  extent  upon  which  the  mill  is  erected  was  discharged  of  the  payment  of 

doimient  *  *^^^  >  ^^>  because  the  vicar's  endowment  does  not  extend  to  the 

triable  in  tithes  of  a  milL     But  the  prohibition  was  denied ;  for  the  mill 

coiS!"  being  lately  erected,  tithes  ought  to  be  paid  for  it,  and  the  extent 

Cio.  Jac.  of  the  endowment  is  a  matter  triable  in  the  spiritual  court.     The 
discharge  of  the  glebe  cannot  extend  to  a  mill  erected  de  novo,  (a) 


Tr.  15  Ja.     A.D.  I6I7. 

Hampton  v.  Wild.     [Cro.  Jac.  430.] 

Tithe  it  not  A  PROHIBITION  was  awarded  to  the  spiritual  court,  for  that 
due  for  de-  Hamptonj^arsou  o£ Humble-Thorpej  sued  Wild  in  the  spiritual  court, 
saddle  bme  because  the  said  Wild  had  let  a  certain  close,  reserving  pasturage 
kept  b3r  the   for  his  saddle  gdding. 

oocuDier  or 

the  land  for  The  parson  had  sued  him  for  tithes  to  be  paid  of  things  reno- 
f^S!^^^  vant,  but  this  horse  being  only  for  labour  and  travail  would  not 

renew ;  otherwise  it  would  have  been  if  he  had  kept  a  horse  to  sell 

whereby  profit  had  been  accrued,  for  in  that  case  he  should  have 

paid  tithe. 

Houghton  contra^  In  the  principal  point,  because  by  the  pasture 

he  may  increase  the  profit,  and  so  it  is  a  profit  rationejundij  as  in 

case  of  barren  cattle ;  he  ought  to  allege  further,  that  they  were 

used  to  labour. 

And  by  all  three  justices.  If  he  had  averred  in  the  surmise  that 

he  used  the  horse  for  labour,  the  prohibition  had  lain. 


[  287  ]  Tr.  15  Ja.    A.  D.  I617.  B.  R. 

Dobitoft  V.  Curteene.     [MSS.  Calthorpe.]  (i) 
If  areli-  Upon  a  special  verdict  in  an  action  of  debt  upon  the  statute 

wore  9^1!?  of  2  &  3  jB.  6.  the  case  appeared  to  be  as  follows  :  William  Flemings 
ottLTtctary  abbot  of  Evesham^  and  his  predecessors,  being  seised  time  where- 
within  it       ^^9  4*^*  ^^  ^  parsonage  and  rectory  appropriate,  and  of  a  certain 


«*«-  grange  i^thin  it,  in  the  26//.  8.  makes  a  lease  for  40  years  to 
Bome  of  the  one  Pigeon  of  the  grange,  and  of  the  tithes  of  hemp,  flax,  com,  and 
^^5^  hay,  growing  thereon,  rendering  rent  for  the  same ;  and  the  lessor 
were  in        Covenants  that  the  lessee  shall  not  pay  the  tithes  of  hemp,  flax^ 


(a)  See  tuprOf  isa  n.   More  ▼.  Russell,  m/ro,  355,   Thomas  y.  Pricey  nffrof  871. 
(6)  No.  34.    Harg.  Bibl.  Brit.  Mus. 
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corn,  or  grain,  but  that  he  shall  pay  the  tithes  of  wool  and  kmb,      1617. 
and  further,  that  he  shall  pay  those  tithes  to  the  vicar  and  his  suc- 


Dobiioft 

cessors;  the  statute  of  SlH.  8.  c.  13.  is  made:  tlie  lease  expires :         v. 
.the  parsonage  is  granted  by  the  king  to  one,  and  tlie  grange  is     ^^^^^]^J«^ 
granted  to  another ;  and  the  tithes  of  com  not  being  set  out,  Dobi"  lease  under 
iqfiy  the  patentee  of  the  parsonage,  brings  debt  on  the  statute  of  reBnTuw 

2&S£.6.  time  of  the 

George  Croke  argued  that  judgement  must  be  given  for  the  plain*  they^we**"' 
tiff;  for  tithes  of  lamb  and  yrool  being  paid  at  the  time  of  the  dis^  nowchu^e. 
solution,  and  of  the  making  of  the  statue  of  91  JFf.  8.  and  a  rent  the  pay- 
being  likewise  paid  for  the  tithes  of  hemp,  flax,  corn,  and  grain ;  "P®"*  ^ 
the  grange  cannot  be  said  to  be  discharged  from  the  payment  of  the  pay- 
tithes  at  the  time  of  the  dissolution,  and  therefore  is  not  within  the  ^^^  ^f 

n     %  n  -mw  -r^iitv-i      rent;  for 

compass  of  the  statute  of  31  ii.  8.  c.  13.     For  though  those  lands  tithe  is  an 
are  to  be  discharged  of  the  payment  of  tithes  which  were  dis-  ^^"*®'** 
charged  at  the  time  of  the  dissolution  by  reason  of  a  perpetual  mem  of  the 
union,   as  appears  by  2  JBqj.  47.  the  archbishop  of  Canterbunfa  Jl^f**™' 
case ;  yet  if  the  tithes  were  paid,  or  if  the  tithes  of  any  lands  were  Cro.  Ja. 
leased  out  at  the  time  of  the  dissolution,  tithes  ought  to  be  paid  for  b„t  qq^  ^ 
such  land,  as  we  learn  from  the  case  of  GreviUe  and  Trotj  2  Rep.  48#  ^^y  '•- 
and  the  case  of  the  parson  of  Peykirkej  18  EUz.  Dy.  849.  where  V^ 
tithes  were  paid,  as  in  the  case  at  bar,  under  a  lease ;  and  notwith-*  suprasos. 
standing  there  was  a  lease  made  by  the  abbot  himself,  yet  dejure  by  the 
he,  being  parson,  ought  to  have  tithes  contrary  to  his  own  lease,  ^^a  v. 
according  to  32  H.  8.  and  the  case  of  Perkins  v.  Hinde^   HiU^  I'roC' 
31  JB/i«.  Rot.  138.  where  it  was  resolved,  that  if  the  parson  of  a  par-  ^P™  *^' 
sonage  impropriate  makes  a  lease  of  part  of  his  glebe  reserving  a      ^^ 
teoX^  for  all  manner  of  exactions^  matters,  duties,  and  demands,  yet 
he  shall  have  tithes  notwithstanding  this  reservation,  because  tithes    [  288  ] 
are  spiritual  things,  and  the  general  words  extend  only  to  temporal 
things ;  and  thoUgh  a  rent  was  here  reserved  for  the  tithes,  and  the 
tithes  themselves  were  not  paid,  yet  it  is  all  one :  for  the  rent  is  in 
lieu  of  the  tithes  accordmg  to  the  case  of  1 5  £.  5.  Fitzh.  ExecutionSS. 
where  it  is  holden,  that  the  rent  reserved  coming  in  lieu  of  the  land, 
the  rent  may  as  well  be  extended  as  the  land. 

Bri^eman  e  contra.  He  argued,  that  there  not  being  any  tithes 
of  com  and  hay  paid  at  the  time  of  the  dissolution,  no  tithes  should 
now  be  paid  of  them,  because  as  to  those  tithes  there  was  a  discharge 
at  the  time  of  the  dissolution.  And  this  is  evident  from  the  above 
book  of  18  EL  Dy.  349.  where  it  appears  that  the  lands  were  dis- 
charged from  the  payment  of  all  other  tithes  than  those  which  were 
paid  at  the  time  of  the  dissolution,  and  from  GreviUe  and  Trofs 
case,  where  it  is  holden  that  tithes  shall  not  be  paid  of  those  lands 
which  were  discharged  at  the  time  of  the  dissolution.  As  to  the 
objection^  that  the  rent  in  thid  case  comes  in  lieu  of  the.titbes^ 
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1617.  that  caqnot  be;  for  tithes  not  being  a  thing  manurable,  the  rent 
'^j)oint9ft  ^^Annot  be  said  to  issue  out  of  them,  any  more  than  it  can  be 
▼•  said  to  issue  out  of  the  toll. of  a  jnill,  or  such  other  thing  not 
manurable,  as  appears  by  30  Ass.  15.  4:  El.  Dy.  212.  and  7  Cb.  2S. 
But(%  case.  And  though  the  lessee  is  by  law  to  pay  tithes  not- 
withstanding the  reservation  of  rent^  or  feofiment  made  of  the  Umd, 
because  tithes  are  distinct  things  from  the  land ;  as  is  evident  from 
42  £.  3. 1 3.  30  H.  8.  and  Dy.  43.  yet  it  appears  in  this  case  by  the 
covenant  and  by  the  lease  itself  that  it  was  not  the  intention  to  have 
such  tithes  paid :  wherefore  there  being  a  discharge  de  facto  from 
the  payment  of  tithes  at  the  time  of  the  dissolution  of  lands  which 
IlAd  been  discharged  time  whereof,  8fc.  tithes  shall  not  be  paid 
now  of  them,  according  to  30  £.  3.  3.  21  JFf.  7.  9.  and  31  £.  3« 
GarraufU  de  ChaHres  22.  .where  it  is  holden,  that  if  the  grantee  of 
a  rent  disseise  the  terre-tenant,  and  make  a  feoffinent  with  warran^, 
the  feoffee  shall  vouch  of  the  land  discharged  of  rent;  and  yet  there 
was  only  a  discharge  defacto^  and  not  a  discharge  dejure.  And  the 
case  of  44  Ass.  pi  45.  was  here  cited.  He  further  said,  that  if  the 
king  grant  lands,  which  have  been  always  discharged  of  tithes, 
they  shall  remain  discharged. 

Croke  and  Houghton  justices  seemed  to  think,  that  judgement 
ought  to  be  given  for  the  plaintiff.  For  they  conceived,  that  there 
being  tithes  paid  of  some  things  at  the  time  of  the  dissolution,  and 
there  being  an  express  lease  to  the  terre-tenant  of  the  tithes  of  other 
C  289  3  things,  and  a  rent  reserved  for  them,  Uthes  should  be  paid  now  as 
well  as  in  the  case  of  GreviUeandTrot,  2  Co.  ^S*  and  ISEliz.  Z^.S49. 

The  case  was  moved  again  in  Mich,  term  by  Davenport  on  die 
part  of  the  plaintiff,  and  Coventty,  the  king's  solicitor,  on  the  part 
of  the  defendant 

Davenport.  —  I  conceive  that  as  there  was  a  lease  of  the  tithes  of 
com  and  hay,  and  a  rent  reserved  for  them  at  the  time  of  the  di»* 
solution  in  31  H.  8.  and  as  there  was  also  a  payment  in  kind  of 
wool  and  lamb,  there  was  not  such  a  discharge  from  the  payment 
of  tithes  at  the  time  of  the  making  of  the  statute,  as  that  these 
lands  so  in  lease  should  be  ever  afterwards  discharged.  For  by 
the  lease  there  is  an  express  contract  for  the  tithes ;  and  where  a 
tithe  is  paid  in  kind,  or  a  rent  is  paid  for  it,  the  perpetual  union 
Supra  23Si  which  occasions  the  discharge  does  not  exist,  as  spears  by  Priddle 
and  Napier's  case,  11  Co.  IS  8^  14.  For  1st,  it  is  evident,  that 
tithes  of  themselves  are  a|i  hereditament  of  that  nature  that  neither 
unity  of  possession  will  ckuse  a  suspension  of  them,  nor  will  livery 
cause  an  extinguishment  of  them,  as  we  may  see  by  42  J5.  3. 19. 
though  a  livery  will  extinguish  a^  rent,  according  to  35  H.  6.  56. 
wherefore  the  union  doe«  not  of  itself  make  a  discharge  from  the 
payment  of  tithes^  or  a  sui^iennon  of  them;  but  upon  a  perpetual 
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union  a  constructive  discharge  Is  raised,  because  it  would  be  infinite      1617# 
to  drive  the  patentees  to  shew  in  what  manner  the  discharge  came, 
whether  by  a  composition,  or  by  a  bull  of  the  pope,  8^c.  but  it  being         t. 
apparent  in  this  case  that  the  discharge  from  the  payment  of  tithes    ^^^^^^' 
of  com  and  hay  was  only  In  respect  of  the  contract,  upon  the  disso- 
lution of  that  contract  and  the  determination  of  the  lease  tithes  must 
be  p^d  in  kind*     2.  It  appears  by  Priddle  and  Napier^s  case,  that 
the  union  which  creates  a  discharge  from  the  payment  of  tithes 
must  have  four  qualities,  viz,  1.  it  must  hejusta:  2.  it  must  be 
cequalisunio:  S.  xtmMstheperpetuaunio:  4.  it  must  be //d^a,  that 
is,  free  from  the  payment  of  tithes.     But  in  this  case  there  is  no 
such  union :  for  at  the  time  of  making  the  statute  of  31  H.  8.  there 
wei^e  tithes  paid  in  kind  of  wool  and  lamb,  and  a  rent  was  paid  for 
the   tithes  of  com  and  hay.     And   it  appears  by  Troths  case, 
2  Rep,  48.  that  if  the  lessee  pay  tithes  at  the  time  of  the  dissoliH 
tion,  tithes  in  kind  shall  be  paid  afterwards :  and  though  there  is 
only  a  pajrment  of  rent  for  the  corn  and  hay,  and  no  payment  of 
tithes  in  kind  of  those  articles ;  yet  the  rent  coming  in  lieu  is  all 
ohe  with  a  payment  of  the  tithes  themselves.     And  upon  thb  reason 
it  appears  by  31  JS.  3.  Fitzh,  Assets^pL  13.  that  a  rent  descending 
to  a  son  and  heir  shall  be  assets,  notwithstanding  it  be  extinct  upon    t  ^^^  3 
the  descent  by  reason  of  unity  of  possession;  and  21  JS.  3.  18. 
F.  K.  B.  223,  224. 4"  38  Ass.pl.  17.  a  rent  extinguished  by  way  of 
release  to  an  abbot  will  be  mortmain ;  and  \\  H.  7. 12.  the  tenant 
upon  whom  a  mesnalty  descends,  being  within  age,  shall  be  in 
ward,  and  pay  a  relief  for  it,  notwithstanding  that  the  mesnalty  be 
extinct  in  law ;  and  in  Carres  case,  26  Eliz.  cited  in  3  Rep.  30  h. 
it  appears  that  a  rent  extinguished  yrXl  make  such  a  tenure  in 
capiUj  that  (he  king  shall  have  a  third  part  of  the  lands  in  ward- 
ship :  and  it  appears  by  37  H.  6.  26.  that  the  payment  of  a  rent  of 
6/.  by  way  of  retainer  is  a  having  and  holding  within  the  condition 
of  an  obligation ;  and  28  H.  8.  Dy.  15.  it  appears  that  such  a  re- 
tainer upon  a  release  made  to  him  is  a  purchase  witliln  the  intent 
of  a  condition;  and  13  //.  7.  16.  the  payment  of  an  amercemi^t 
for  suit  of  court  is  a  sufficient  seisin  of  suit  of  court,  for  it  comes  in 
lieu  of  the  suit.     As  to  the  objection,  that  the  rent  could  not  be 
paid  in  lieu  of  tithes,  because  it  issues  only  out  of  the  land,  and 
not  out  of  the  tithes,  according  to  5  E.  3.  68.  it  may  be  answered, 
that  though  It  issue  only  out  of  the  land  by  way  of  remedy,  for  the 
grantor  cannot  distrain  in  the  land ;  yet  it  issues  out  of  the  tithes 
by  way  of  recompence,  for  the  rent  is  a  recompence  for  the  tithes, 
and  it  is  increased  in  respect  of  the  tithes.    And  as  to  the  objec- 
fion,  that  an  action  of  debt  will  not  lie  on  the  statute  of  2  &  3  £.  6. 
for  that  the  tithes  of  com  and  hay  ha^e  not  been  paid  by  the  space 
of  60  years,  and  the  statute  wiUs,  that  every  of  the  kin^i  subfectt 
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1617.  ^  shall  from  henceforth  set  oui^  yields  andpaj/j  all  manner  of  their  pre^ 
n^MtoJ^  dial  tithes  in  their  proper  kind  as  they  rise  and  happen^  in  such  mofiF' 
V.  ner  and  form  as  hath  been  of  right  yielded  and  paid  within  forty  years 

next  before  the  making  of  this  actj  or  of  right  or  custom  ought  to  have 
been  paid;  in  the  first  place,  inasmuch  as  the  tithes  of  com  and 
hay  have  been  paid  by  way  of  retainer,  and  a  rent  has  been  paid 
for  them  within  that  time,  this  shall  be  a  payment  within  the  act 
2.  Notwithstanding  there  was  not  any  payment  defacto^  yet  be- 
cause there  must  have  been  a  pajrment  dejurcy  if  it  had  not  been 
in  respect  of  this  real  contract,  this  shall  be  said  to  be  within  the 
act.  S.  Here  is  a  payment  of  tithes  in  kind  for  part,  and  so  the 
very  woTjds  of  the  act  are  satisfied. 

Sir  Tlio,  Caoentry  e  contra.  —  I  conceive  in  the  first  place^  that 
the  unity  of  possession  of  the  rectory  and  lands  in  the  hands  of 
the  abbot  oi  Evesham  caused  a  suspension  of  the  pajrment  of  tithes, 
though  it  did  not  make  an  absolute  discharge  of  them ;  for  in 
80  H.  8.  Dy.  it  is  said,  that  if  a  parson  purchase  land  within  his 
[  891  ]    own  parish,  the  land  by  reason  of  this  unity  is  made  non  dedmo' 
bilis :  and  if  it  cause  a  suspension,  then  the  clause  of  the  statute  of 
31 /f.  8.  c.  IS.  extends  to  make  it  a  perpetual  discharge;  for  it 
says,  that  all  and  every  parson  and  persons  shall  have^  holdy  retain^ 
keepf  and  enjoy,  fy:.  according  to  their  estates  and  tithes^  discfutrged 
and  acquitted  of  the  payment  rf  tithes^  as  freely  and  in  as  large  and 
ample  manner  as  the  said  abbots^  priorsy  abbesses^  prioresses^  4v.  hady 
hddy  occupied^  'possessed^  or  enjoyed  them^  S^.  at  the  days  rf  their  di9- 
solution*    And  this  statute  is  to  be  expounded  liberally,  because  it 
was  the  intention  of  parliament  to  advance  the  king^s  sales  by  the 
grant  of  these  immunities,  and  to  encourage  people  to  purchase  the 
lands ;  and  for  that  reason,  in  die  case  of  HoUiroeU  v.  Johnson^ 
M.  39  4*  40  Eliz.  in  the  common  pleas,  it  was  adjudged,  that  wher6 
an  abbot  purchased  a  portion  of  tithes  which  another  had  in  bis 
lands,  notwithstanding  this  unity  did  not  make  a  perpetual  dis- 
charge firom  the  payment  of  tithes  and  an  extinguishment  of  them, 
but,  upon  severance  of  the  portion  from  the  land,  they  would  be 
again  payable  as  before ;  yet  it  made  a  discharge  upon  the  construe^ 
tion  of  the  statute  of  31  ff.  8.  so  that  the  lands  should  be  discharged 
from  the  payment  of  tithes  in  the  hands  of  the  patentee.     And 
in  the  New  JBook  <f  Entries  {a\  453.  Hil.  1.  EHz.Sot.  573.  and  24 
Eliz.  Bose  and  Spirlin^s  case,  it  appears,  that  upon  the  suggestion 
of  a  union  a  prohibition  was  granted.     And  this  construction  to 
have  such  discharge  upon  the  union  is  not  prejudicial  to  any  one. 
For  1.  the  king  sustains  no  loss;  for  what  he  loses  in  the  rectoiy 
by  the  discharge,  he  recovers  in  the  land.     2.  Every  one  has  be- 
nefit by  it,  because  it  setdes  quiet  and  repose.     3.  This  constnio- 

(a)  Cofte's  Entries  quoted  ai  above  in  coQtndlstiiiction  to  RtuialtB  and  t)ther  older  boob. 
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lion  tends  only  to  the  preservation  of  ancient  privileges  in  esse  before     1617. 
the  making  of  the  statute  of  31  H.  8. 


2.  L  conceive,  that  the  cause  of  the  discharge  by  reason  of  union         w. 

is  not  removed  either  by  the  lease,  or  by  the  reservation  of  rent;  ^^'''^*^^'^' 
for  as  to  the  lease  of  the  titlies  of  com  and  hay,  it  would  have  been 
dear  that  if  such  lease  of  the  rectory  had  been  made  to  a  stranger, 
the  discharge  would  have  continued  the  lease  notwithstanding;  for 
the  discharge  goes  to  the  freehold  as  well  as  to  the  possession; 
wherefore  the  freehold  being  discharged  at  the  time  of  the  dissolu-  Supra  167. 
tion,  it  shall  be  said  to  be  a  discharge  within  this  statute.  And  for 
this  reason  it  is,  that  in  the  bishop  of  Winchester's  case  it  was  ad- 
judged, that  a  copyholder  of  the  bishop  should  be  discharged  of  the 
payment  of  tithes ;  for  the  freehold  and  inheritance  were  discharged ;  [  292  [] 
and  therefore  the  possession  shall  be  likewise  discharged.  As  to 
the  cAses  of  18  El.  By.  349.  8^  10  Eliz.  By.  277.  and  2>otfs  cas^ 
dted  in  2  Bep.  48.  the  case  of  18  Eliz.  proves  directly,  that  tithes 
ought  not  to  be  paid  of  any  other  things  than  of  wool  and  lamb, 
and  that  a  prohibition  should  be  granted  as  to  all  other  tithes. 
And  in  the  case  of  10  ELiz.  the  discharge  was  personal  quamdiu 
propriis  excoUintury  upon  which  it  was  holden  that  the  &rmer  should 
pay  tithes:  and  in  Trotfs  case,  the  lessee  of  the  lands  paid  tithes  Supmsor^ 
of  them  to  the  abbot  at  the  time  of  the  dissolution :  and  in  M.  40. 
4*  41  Eliz,  between  Benton  and  Trott  an  issue  was  taken  upon 
the  payment  of  tithes :  so  that  it  should  seem  from*  this  case^ 
that  notwithstanding  there  was  a  severance  of  the  rectory  and  of 
the  land,  yet,  if  tithes  were  not  paid  for  the  land  at  the  time  of  the 
dissolution,  they  shall  continue  discharged  after  the  dissolution :  for 
which  reason  in  the  case  at  bar,  notwithstanding  there  was  a  sever- 
ance of  the  rectory  and  of  the  land  in  the  hands  of  the  abbot,  yet, 
inasmuch  as  for  these  lands  so  severed,  there  were  not  any  titlies  of 
com  and  hay  paid  at  the  time  of  the  dbsolution,  there  shall  not  be 
any  tithes  paid  at  this  day. 

3.  The  union  making  a  discharge,  and  no  tithes  of  com  and 
hay  being  paid  at  the  time  of  the  dissolution,  the  reservation  of 
the  rent  shall  not  charge  the  land  with  the  payment  of  tithes  of 
com  and  hay :  for  the  reddendo  of  the  rent  being  generally  proinde^ 
it  cannot  extend  to  make  the  rent  to  be  for  the  tithes,  because  not 
being  things  manurable  in  which  a  distress  could  be  taken,  a  rent 
cannot  issue  out  of  them  according  to  1 1  i/.  4.  40.  and  there- 
fore the  proinde  must  have  relation  to  such  things  out  of  which 
a  rent  can  arise.  And  though  in  1  H.  4.  it  is  holden,  that  a  rent 
may  be  well  enough  reserved  out  of  a  mesnalty,  and  in  1 0  £.  4.  out  of 
a  reversion ;  yet  tiiat  is  in  respect  of  the  possibility  that  the  land  may 
be  charged :  for  the  tenancy  nyty  escheat,  and  the  particular  estate 
may  determine :  but  there  is  not  any  such  reason  in  the  case  at  bar. 
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161  ?•  4.  The  payment  of  tithes  by  way  of  retainer  cannot  be  any  such 
"T^J^JT*  payment,  because  that  might  be  alleged  upon  all  unions  whatso- 
▼.  ever,  and  so  no  union  would  make  a  dbcharge,  which  is  contrary 
to  the  statute  of  31  H.  8*  which  operates  a  discharge  in  cases  where 
there  is  a  union  and  no  pajonent  of  tithes*  As  to  the  covenant  that 
the  lessee  shall  not  pay  any  tithes  of  com  and  hay,  that  cannot 
mend  the  matter,  and  indeed  it  rather  enforces  the  contrary^  viz. 
that  tithes  ought  not  to  be  paid. 

S.  An  action  of  debt  does  not  lie  upon  the  words  of  the  statute 
for  the  tithes  of  com  and  hay,  because,  until  the  26  H.  8.  no  tithes 
1  293  J  at  all  were  paid,  nor  were  any  afterwards  paid  of  corn  and  hay ; 
so  that  no  tithes  being  paid  by  the  space  of  40  years  before,  an 
action  of  debt  cannot  now  be  maintained  within  the  statute.  As 
to  the  objection,  that  tithes,  notwithstanding  the  union,  of  fighi 
ought  to  he  paidf  and  therefore  it  is  within  the  compass  of  the  sta- 
tute ;  it  appears  by  30  H,  8.  Dy.  43.  that  unity  of  possession  of 
the  land  and  rectory  is  what  makes  it  non  decimabilis.  And  as  to 
the  objection,  that  a  rent  has  been  paid  for  the  tithes,  which  is  a 
sufficient  payment  within  the  statute ;  it  appears  by  the  words  of 
the  statute  which  will  have  the  payment  of  all  predial  tithes  in  their 
proper  kind,  as  they  have  been  paid  by  the  space  of  40  years  before, 
that  the  payment  within  the  40  years  must  be  a  payment  in  kind, 
and  not  a  payment  of  a  rent  in  lieu  of  the  tithes.  Besides,  if  pay- 
ments beyond  40  years  might  be  raked  up,  that  would  be  a  means 
of  raising  much  debate,  and  it  would  be  such  a  constmction  too 
as  would  make  the  words  ^^  by  the  space  of  4fO  yeari^  void  and  idle; 
and  it  would  be  hard  to  subject  a  man  to  die  penal^  of  treble 
damages  where  no  tithes  in  kind  were  ever  paid  by  the  space  of 
40  years.  And  there  is  a  difference,  where  an  abbot,  who  was 
parson  imparsonee,  made  a  lease  for  years  of  land  lying  in  the  same 
parish  as  the  rectory ;  and  where  the  king's  patentee  of  an  impro- 
priate parsonage  at  this  day  makes  a  lease  for  years  of  his  lands. 
For  though  the  lessee  in  the  first  case  ought  to  pay  tithes,  because 
they  were  spiritual  things  belonging  to  the  pastor  of  his  soul,  and 
do  not  pass  included  within  the  land,  as  we  see  in  30  H.  8.  Dy. 
43  &  32  EU  Perkins  and  Hynde^s  case,  where  a  lease  for  years 
was  made  of  land,  reserving  rent  for  all  exactions  and  demands, 
and  it  was  holden  that  the  lessee  should  pay  tithes ;  yet  in  the  other 
case  the  lessee  or  alienee  of  the  glebe  should  not  pay  tithes,  because 
they  stood  discharged  from  the  payment  of  tithes  upon  the  statute 
of  31  H.  8. 

Montague  C.  J.  Croke^  Dodderidge^  and  Houghton  J.  held  that 
judgement  should  be  given  for  the  plaintiff.  For  in  the  first  place 
they  resolved,  that  unity  of  possession  of  the  lands  and  rectory  is 
not  any  extmgulshment  or  suspension  of  tithes  at  all,  tithes  being 
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a  daty  merely  collateral  to  the  land,  and  not  any  way  appertaining     1617. 
to  it     And  they  may  be  resembled  to  a  warren,  which  is  a  distinct   "JJ^JJZJ' 
thing  from  the  land,  and  therefore  not  extinguished  by  a  feoffment  *       ▼• 
of  the  land  according  to  the  book  of  35  i7. 6.  as  a  rent  or  remsdn-    ^^'^^^"^ 
der  are*     And  upon  this  reason  it  was  adjudged,  that  if  a  lease  for 
years  be  made  of  land  reserving  a  rent  for  all  exactions  and  de-    C  29^  3 
mands,  the  lessee  shall  pay  tithes  of  his  land,  because  they  are  not 
issuing  out  of  the  land,  nor  appertaining  to  it,  but  are  a  mere  col- 
lateral duty,  due  to  the  pastor  in  respect  of  his  feeding  our  souls ; 
and  though  the  union  occasions  a  suspension  of  the  payment  of' 
tithes,  because  a  man  cannot  pay  tithes  to  himself;  yet  it  does  not 
'  occasion  a  suspension  of  the  tithes,  but  they  come  into  esse  as  soon 
88  there  is  any  one  who  is  capable  of  taking  them.     2dly.  They 
resolved,  that  a  unity  of  possession  of  the  land  and  rectory  in  the 
bands  of  the  abbot  at  the  time  of  the  dissolution  in  SI  if.  8.  if  it  had 
the  four  properties  and  qualities  mentioned  in  Priddle  and  Napief^s 
CBBCj  is  a  sufficient  discharge  from  the  payment  of  tithes  \nthin  the 
statute  of  31  H.8.  so  that  the  surmise  of  such  a  union  would  be  a 
good  ground  for  a  prohibition,  if  there  were  any  suit  for  tithes 
against  it :  for  when  such  union  has  continued  time  whereof,  4*^ 
it  shall  be  intended  that  there  was  some  composition  or  bull  of  the 
pope  which  gave  a  discharge  from  the  paynient  of  tithes,  but  which 
the  party  shall  not  be  driven  to  produce  by  reason  of  the  great  in- 
convenience that  might  ensue  from  the  infiniteuess  of  search  for 
such  things ;  and  iq  order  to  avoid  that  inconvenience  the  allega- 
tion of  unity  time  whereof,  Sfc,  hath  been  allowed  to  make  a  dis- 
charge from  the  payment  of  tithes.     3dly.  They  resolved,  that 
unity  of  possession  of  the  land  and  rectory  stmid  et  semel  at  the 
time  of  the  dissolution  is  not  sufficient  to  discharge  lands  of  the 
payment  of  tithes  after  a  severance  has  been  made  of  the  land  and 
rectory,  if  it  appear  to  the  court  that  there  was  not  any  composi- 
tion or  bull  of  the  pope  to  discharge  the  land  of  tithes,  but  only,  a 
unity  of  possession ;  for  then  it  appears  that  there  was  only  a  dis- 
charge de  facto  from  the  payment  of  tithes,  because  by  reason  of 
the  union  the  abbot  could  not  pay  tithes  to  himself,  and  there  was 
not  any  dischai^e  dejure  of  the  lands  from  tithes ;  and  it  must  be, 
or  be  intended  to  be  by  reason  of  some  composition  or  papal  bull, 
where  the  lands  shall  be  discharged  by  31  /f.  8.     4thly.  They  re- 
solved, that  the  leasie  of  the  tithes  of  com  and  hay  to  the  lessee  in 
the  lease  of  the  land^,  and  the  reservation  of  rent  proindej  make  an 
exposition  or  explanation  that  the  lands  were  only  discharged  of 
the  payment  of  tithes  by  reason  of  tlie  unity  of  possession  of  the' 
lands  and  rectory  in  the  hands  of  the  abbot,  and  not  a  discharge  of 
tithes  by  any  composition  or  papal  bull,  or  any  other  manner  by 
which  there  should  be  a  discharge  de  Jure,    For  if  there  had  been 

T  4 
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1617.     any  discharge  de  Jure  by  composition  or  papal  bull,  then  there 
_^        would  be  no  occasion  for  any  contract  for  the  tithes  of  the  land% 
V.         because  the  tithes  ought  to  be  paid  of  them  in  kind :  but  the  dis- 
^^*^^7^    charge  being  only  in  respect  of  the  unity  of  possession,  there,  witb- 
"*    out  a  contract  made  for  the  tithes,  tithes  are  to  be  paid  by  the 
lessee ;  and  here  upon  the  lease  by  which  there  is  a  severance  of 
the  land  and  rectory,  the  cause  is  taken  away  which  occasioned  the 
suspension  of  the  payment  of  tithes.     And  for  this  reason  it  is  that 
it  was  adjudged  in  Trotfs  case,  that  if  the  lessee  of  an  abbot  at 
the  time  of  the  dissolution  paid  tithes  at  the  time  of  the  dissolution 
to  the  abbot,  the  lands  should  be  afterwards  charged  with  the  pay- 
ment of  tithes ;  because  the  payment  of  tithes  to  the  abbot  was  a 
declaration  that  the  lands  were  only  discharged  of  the  payment  of 
tithes  by  reason  of  a  unity  of  possession,  and  were  not  discharged 
of  them  de  jure;  so  that  when  the  unity  of  possession  was  after^ 
wards  determined  by  the  severance  of  the  lands  from  the  rectory 
by  the  king's  grant,  then  tithes  should  be  paid  for  those  lands,  and. 
83  they  were  payable  before  the  unity  of  possession :  for  the  statute 
of  SI  Hp^.  extends  only  to  the  discharge  of  payment  of  tithes  in 
rtg^f  and  not  to  a  discharge  of  payment  of  tithes  in  fact  without  right, 
agreeably  to  the  exposition  of  the  statute  of  West.  2.  c.  !•  which  saith, 
quodjlnis  ijpso  jvare  sit  nuUuSy  which  is  understood  to  avoid  a  fine  as 
to  the  binding  of  the  possession,  not  as  to  the  binding  of  the  right 
5thly.  They  resolved,  that  the  payment  of  the  tithes  of  wool  and 
lamb,  if  there  had  not  b^n  any  contract  for  the  tithes  of  com  and 
h/iy,  nor  any  rent  reserved  for  them,  would  have  been  a  suffici^t 
payment  at  the  time  of  making  the  statute  of  SI  /f.  8.  to  have  made 
the  lands  chargeable  with  the  payment  of  the  tithes  of  com  and 
hay.     For  the  payn^ent  of  wool  muI  lamb  was  a  sufficient  declar« 
ation  that  the  lands  were  merely  discharged  of  the  payment  of 
tithes  in  respect  of  unity  of  possession,  and  therefore  a  payment  of 
part  of  the  tithes  is  as  good  as  if  all  manner  of  tithes  had  been  paid. 
6thly.  They  held,  that  the  payment  of  rent  in  lieu  of  the  tithes 
was  a  payment  of  the  tithes,  and  amounted  to  as  much ;  because 
the  rent  was  reserved  for  the  tithes,  according  to  the  book  of 
SlE.3.  where  it  was  holdcQ,  that  the  seisin  of  an  amercement  for 
sfiit  of  court  was  a  sufficient  seisin  of  suit  of  court,  Sfc.  seisin  deli- 
vered to  the  sheriff  \)f  a  horse  upon  a  recovery  had  of  rent  is  a 
sufficient  seisin  of  the  rent  according  to  Perkins;  and  a  seisin  of  a 
rose  is  a  seisin  of  other  rent  that  may  accrue  due  afterwards,  ac- 
cording to  Bevil's  c^se  in  the  4  Rep.  {a)     And  as  to  the  objection, 
that  the  rent  does  not  issue  out  of  the  tithes  because  they  are  not 
manurable^  they  said  that  the  rent  issues  out  of  them  by  way  of 

recompence  and  by  way  of  increase,  because  the  rent  would  not  oe 

^~^^—    ■     ——— 1 ■"  ■ 

(a)  P.  8. 
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so  large  but  in  respect  of  them.    And  by  Croke^  upon  an  eviction  .  1617. 
of  the  tithes  there  shall  be  an  apportionment  of  the  rent,  though  it    ""^^^ 
does  not  issue  out  of  the  tithes  by  way  of  remedy,  so  that  a  distress         ▼. 
might  be  had  of  them,  if  the  rent  be  arrear,  or  that  upon  an  assize    ^^^^'^^^^^^ 
brought  for  the  rent  the  tithes  might  be  put  in  view*    And  by 
HoughtoHj  if  a  bishop  make  a  lease  for  years  of  tithes,  rendering 
rent,  and  die,  the  rent  shall  not  go  to  the  successor,  because  there 
is  not  any  local  possession  upon  which  a  distress  can  be  taken  for 
it.     7thly.  By  Dodderidge  and  Montague^  the  retainer  of  the  tithes 
of  corn  and  hay  by  the  lessee  by  virtue  of  the  covenant  is  a  suffi- 
cient payment  of  the  tithes  to  put  the  owner  of  the  lauds  out  of  the 
benefit  of  the  statute  of  31  /f.  8.  for  the  payment  of  itself  by  way 
of  retainer  is  of  the  same  nature  with  an  actual  payment ;  and  the 
rent  or  tithes  so  retained  shall  be  said  to  be  things  in  esse,  and  an 
account  shall  be  made  of  them  accordingly ;  for  which  reason  in 
7  H,  7.  the  rent  which  the  tenant  had  by  way  of  retainer  upon  the 
descent  of  the  mesnalty  was  as  in  esse  as  to  the  land ;  and  Perkins 
in  41  E.  S.  the  feme  tenant  being  to  be  endowed  of  the  third  part 
of  the  seignory  by  reason  of  her  intermarriage  with  the  lord,  may 
retain  the  third  part  of  the  rent  without  any  assignment  of  dower, 
and  it  shall  be  said  as  a  payment  to  her ;  and  21  £.  8.  Exchangey  an 
exchange  by  release  of  a  rent  is  good,  because  a  retainer  of  a  rent 
is  all  one  with  payment  of  a  rent  out  of  other  land  to  him ;  and 
45  Ass.  pi.  36.  where  tenant  for  life  recovers  in  value  the  rent  re- 
served upon  a  lease  for  life,  this  retainer  of  the  rent  shall  be  of  the 
same  nature  with  the  payment  of  a  rent  in  esse;  and  where  the  lord 
disseises  the  tenant  whereby  he  pays  himself  the  rent  by  way  of 
retainer,  this  rent  so  retained  shall  be  recouped  in  damages  upon 
an  assize  brought,  as  if  it  had  been  paid  to  him :  but  by  Crokcy  if 
the  parson  disseise  another  of  his  land,   in   this  case  the  tithes 
shall  not  be  recouped  in  damages  upon  an  assize  brought,  because 
tithes  are  a  duty  collateral  to  the  laud.     Sthly.  They  resolved, 
that  an   action   of  debt  on  the  statute  of  2  &  3  £.  6.  lay  well 
Enough  for  the  plaintiff.     For  1.  the  lands  being  discharged  only 
in  respect  of  a  unity  of  possession,  tliere  was  not  ^^  discharge 
in  right,  wherefore  since  the  lands  ought  to  have  paid  tithes, 
though  there  was  no  payment  in  fact  of  the  tithes  of  corn  and 
hay  by  the  space  of  40  years,  yet  an  action  may  well  enough 
lie  upon  the  statute  which  hath  the  words   ^^  or  of  right  ottght 
to  he  Tpaidr  for  the  statute  goes  to  an  absolute  right  of  discharge. 
2.  Here  has  been  a  payment  in  kind  of  tithes  of  wool  and  lamb    [  297  ] 
always,  which  is  a  sufficient  payment  within  the  words  and  mean- 
ing of  the  statute :  for  if  tithes  of  one  kind  only  have  been  paid 
b)r  the  space  of  forty  years,  yet,  if  the  soil  be  changed  so  that  ' 
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161 7.  titheg  of  another  kind  are  to  be  paid,  this  payment  of  tithes  of  an- 
"rrrr  other  kind  is  a  sufficient  pajrment  within  the  meaning  of  the  statute. 
T.  S.  The  retainer  of  the  tithes  by  way  of  covenant  is  a  sufficient  pay- 
^^^''^•^^*  ment  within  the  meaning  of  the  statute.  For  if  I  contract  for  the 
tithes  of  jB/ociocr^  for  forty  years,  and  afterwards  I  purchase  Blacks 
acre^  so  that  now  I  have  the  tithes  by  way  of  retainer ;  this  having 
of  the  tithes  by  way  of  retainer  will  be  a  sufficient  payment  within 
the  meaning  of  the  statute,  so  that  after  the  40  years  expired,  if 
the  tithes  are  not  set  out,  an  action  of  debt  upon  the  statute  of 
2  4*  3  JS.  6.  will  well  lie.  But  Dodderidge  hesitated  more  upon 
this  point  than  upon  the  other:  forthestatute  of  2  4^  S  E.  6*  being 
a  law  which  gives  a  remedy  for  not  setting  out  tithes  where  there 
was  before  no  remedy  at  common  law,  ought  to  be  followed ;  and 
the  statute  directing  that  there  must  be  a  payment  within  40  years 
to  found  an  action  upon  it,  that  action  fails  if  there  has  been  no 
piiyment  within  for^  years.  Besides,  it  is  to  be  observed,  that  the 
plaintiff  who  brings  ibis  action,  is  a  layman,  and  a  layman  was  not 
capable  of  tithes  at  common  law,  as  we  see  in  JVrtghfs  case  in 
2  Sep.  (a)  and  therefore  as  the  statute  makes  him  capable  of  tithes 
and  of  suing  for  them,  he  must  sue  for  them  as  the  statute  enables 
llim.  And  he  conceived  that  the  insertion  of  40  years  in  the  sta- 
tute, and  neither  a  greater  nor  a  lesser  number  of  years,  was  for 
this  reason,  viz*  for  that  by  the  canon  law  as  20  years  possession 
makes  a  prescription  for  the  church,  so  the  being  out  of  possession 
by. the  space  of  40  years  would  be  a  sufficient  prescription  against 
the  church,  and  therefore  if  there  has  been  no  payment  of  tithes 
for  the  space  of  40  years,  which  makes  a  prescription  against  the 
*  diurch,  there  shall  not  be  any  remedy  allowed  upon  this  law  to 
^force  a  payment.  And  Montague  said,  that  all  lands  were 
tithable  at  common  law,  but  that  afterwards  the  pope  out  of  his 
respect  to  religious  persons,  discharged  all  the  orders  of  monks 
from  the  payment  of  tithes;  which  being  found  inconvenient, 
for  xhoXjilia  devoraxjit  matrem^  Paschal  the  second  confined  the 
discharge  to  certain  orders,  viz.  the  Cistertians,  Templars,  and 
Hospitallers,  which  orders  also  increasing,  Adrian  the  2d  made 
a  constitution  that  only  those  lands  qua  propriis  ipsorum  mani* 
bus  excoluntur  should  be  discharged.  And  he  said  further,  that 
the  unity  of  possession  which  will  make  a  discharge  from  the 
[  298  ]  payment  of  tithes  upon  the  statute  of  SI  /f.  8.  must  be  perpe- 
tual :  but  the  payment  of  tithes  at  the  time  of  the  dissolution, 
be  it  perpetual  or  temporary,  will  be  sufficient  to  charge  the  land 
with  it. 

And  afterwards  M.  IT.  Ja.  in  another  action  of  debt  between 
the  same  parties,  it  was  ruled  in  evidence,  that  tithes  ought  to  be 

(a)  P.  38. 
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paid,  and  that  there  was  no  such  union  in  this  case  as  would  make     1617* 
a  discharge  from  the  payment  of  them*  («}  ihbUon 

M.  15Ja.    A.  D.  1617.    B.R.  ^^"""^ 

Saunders  ▼•  Sandford.    [MSB.  Calthorpe.] 

In  an  action  of  debt  upon  the  statute  of  2  &  S  JS*  6.  c.  15.  after  a  portiMi^ 
Terdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgement  by  ^^jIJ*^^^ 
George  CroJce^  that  the  declaration  was  insu£9cient,  because  it  only  rally  on  tfae 
stated  generally  that  the  plaintiff  *was  seised  of  a  portion  of  tithes  ^  jf  ^^ 
of  such  lands,  and  made  no  title  to  the  portion,  which  it  ought  to  ootfletting 
do,  for  alajrman  is  not  capable  of  a  portion  of  tithes  without  special  ^^^    q^^ 
matter ;  and  in  7  E.  6.  Dy.  83.  it  appears  that  there  is  a  manifest  J^  '^s?* 
diversity  between  a  rectory  and  a  portion  of  tithes.     Sed  rum  alio- 
ccUuv;  for  by  Montague^  chief  justice,  Croke^  DodderidgCy    and 
Houghton^  justices,  there  is  no  difference  in  reason  between  a  rec- 
tory and  a  portion  of  tithes ;  for  a  layman  without  special  matter  is 
no  more  capable  of  the  one  than  he  is  of  the  other;  and  as  it  has 
been  often  adjudged,  that  a  claim  merely  as  proprtetarius  of  a  rec- 
tory generally  without  shewing  any  title  is  good  enough,  the  de- 
claration in  the  case  at  b&r,  though  it  disclose  no  tide,  must  like- 
wise be  good  enough.     Besides,  the  action  being  an  action  founded 
on  a  tort,  and  to  punish  a  tort;   and  not  being  founded  upon  a 
title,  it  cannot  be  necessary  to  set  forth  the  plaintiff's  title.     If 
indeed  it  were  an  action  founded  upon  tide,  so  that  the  right  might 
come  into  question,  in  that  case  undoubtedly  a  title  ought  to  be 
shewn,  and  if  the  plaintiff  shew  an  insufficient  titie  he  shall  never 
have  judgement- 
It  was  next  objected,  that  the  declaration  was  insufficient,  be-  In  a  deda^ 
cause  it  states  generally  the  asportation  of  so  much  grain  of  several  JJ^^^ 
kinds,  and  yet  does  not  state  the  value  of  each,  as  the  precedents  i^ »  not  ne- 
are,  so  that  it  may  appear  to  the  court,  tiiat  the  demand  is  accord-  ^[^tL^ 
ing  to  law.     Sed  non  allocatur^  for  the  demand  being  of  a  certain  ^"«  <>' 
sum,  it  is  sufficient,  though  the  value  of  each  particular  thing  be  cuiw  kind 
not  expressed.  of  grain 

=^====^^^  earned 

away. 

M.  15  Ja.     A.D.  1617.    In  Chancery.  j-  299  ] 

Dunn  V.  Burrell  and  Goffe.    [MSB,  Calthorpe.] 

This  case,  which  was  argued  by  sir  Francis  Moor  serjeant  at  Hie  ancient 
law,  and  Walters  of  the  Temple,  before  sir  Francis  Bacon^  lord  '*'°'  '^ 

,  ,  *  reserved 

keeper,  assisted  by  the  chief  justices  Montague  and  Hobart,  and  the  upon  a 
justices  Dodderidge  and  Hutton^  was  as  follows :  XowXJC 

■       ■    ■"    ■  I.    ■  .    .  ■  . .  ■■.  ,  , 

(a)  See  Benton  v.  TroU  Mo.  528.  supra^  208.    J)kkinson  v,  JUade,  infra,  3J8. 
Porter  y.  BathurU^  2  Bo.  Rep.  142.  iri/niy  373.  ., 
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1617.         Barrett  being  seised  in  his  donesne  ks  of  feeof  a  house  caOed  Queen 

2jj^        jlcrey  andasbop  and  warehonsein  the paiish  of  (yracechurch  in  LoU" 

T.         don,  for  which  a  rent  of  5l.  per  annum  had  been  usually  paid,  in  the 

Q^^^  3d  o{  James  made  a  lease  by  indenture  for  5  years  of  part  of  the 

house  and  of  the  shop  at  the  rent  of  5L  per  annunij  payable  at  the 

four  usual  feasts  by  equal  portions ;  and  in  that  indenture  of  lease 


^imbyw^  it  was  covenanted  and  agreed  that   Withers  the  lessee  should  pay 
1501.  in  the  name  of  a  fine  and  income,  which  was  distributed  into 


^  ^^*  several  payments  of  SOL  each,  to  be  made  at  the  same  feasts  at 
unuKfth^  which  the  rent  of  51.  was  reserved  to  be  paid.  The  term  expires. 
™^^  Barrett  aftewards  in  lOja.  made  a  lease  for  7  years  by  indenture 
S7  JET.  s.  to  one  Gqffe  of  the  said  part  of  the  house  and  of  the  warehouse^ 
J^"^^^  under  the  rent  of  5l.  per  annum,  payable  by  equal  portions  at  the 
cient  rent  feasts  of  St.  Michael  the  archangel  and  the  Annunciation ;  and  in 
^S^^  the  same  indenture  it  was  covenanted  and  agreed,  that  175L  should 
to  the  an-  be  paid  to  Barrett,  his  heirs,  executors,  and  assigns,  in  the  name  of 
foid^  a  fine  and  income,  by  several  payments  of  251.  per  annum,  to  be 
fum  rewnr.  made  at  the  same  feasts,  at  which  the  reserved  rent  was  to  be  paid 
of  finJand  ^^  equal  portions,  that  is,  12L  10s.  at  the  one  feast,  and  121.  10s. 
^^^'       at  the  other  feast.    Dunn,  parson  of  the  church  of  Gracechurch, 

cSac  an  al^ 

stractoftiie  preferred  a  petition  to  the  mayor  of  Jjondon,  stating  that  BurreU  and 

2^^*°^    Gqffi  did  not  pay  him  their  tithes  according  to  the  rate  of  the  fine 

in  CaU        that  had  been  so  reserved,  and  sentence  being  pronounced  against 

^j^j^jj^  .   him,  he,  upon  the  decree  established  by  the  statute  of  S7JH*.  8.  c.  12. 

London,93.  which  enacts,  **  that  if  any  of  the  said  parties  find  themselves  ag- 

«  grieved  with  the  end  made  by  the  mayor  and  bis  assistants,  that 

*^  then  the  lord  chancellourof  JS;ig^faiu2  for  the  time  being,  upon  com- 

*^  plaint  to  him  made  within  three  months  next  following,  shall  make 

**  an  end  in  the  same,  with  such  costs  to  be  awarded  as  shall  be 

^  thought  convenient,"  4*^.  exhibited  his  bill  of  appeal  to  the  lord 

keeper,  in  which  he  set  forth  the  whole  matter  supra,  and  the  statute 

of  27  H.  8.  c.  12.  and  recited  that  part  of  the  decree  which  wills, 

C  SOO  ]    «  that  the  citizens  and  inhabitants  of  the  said  city  and  liberties  of 

*<  the  same  for  the  time  being,  shall  yearly  without  fraud  or  covin 

*^  for  ever  pay  their  tithes  to  the  parsons,  vicars,  and  curates  of  the 

"  city  and  their  successors  for  the  time  being,  after  the  rate  here- 

**  after  following;  (that  is  to  wit),  of  every  lOs.  rent  by  the  year 

^<  of  all  and  every  house  and  houses,  shops,  warehouses,  cellars,  and 

*^  stables  within  the  said  city  and  liberty  of  the  same,  16d.  ob.  and 

**  of  every  20s.  rent  by  the  year  of  all  and  every  such  house  and 

*^  houses,  shops,  warehouses,  cellars,  and  stables,  and  every  of  them, 

*^  within  the  said  city  and  liberties,  2s.  9d.  and  so  above  the  rent 

^^  of  20s.  by  the  year,  ascending  from  10s.  to  10s.  according  to 

^^  the  rate  aforesaid.     And  where  any  lease  is  or  shall  be  made  of 

^^  any  dwelling-house  or  houses,   dbops,  warehouses,  cellars,  or 
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stables,  or  any  of  them,  by  fraud  or  coviiiy  reserving  less  rent  than     1617. 
**  hath  been  accustomed,  or  is,  or  that  any  such  lease  shall  be  made      -^ 
^  without  any  rent  reserved  upon  the  same  by  reason  of  any  fine  or         t. 
**  income  paid  beforehand,  or  by  any  fraud  or  covin,  that  then  in  ^^"^^ 
^^  every  such  case  the  tenant  or  fanner,  tenants  or  &rmers  thereof 
^  shall  pay  for  his  or  their  tithes  of  the  same,  after  the  rate  afore- 
**  said,  according  to  the  quantity  of  such  rent  or  rents,  as  the  same 
**  house  or  houses,  shops,  warehouses,  cellars,  or  stables,  or  any  of 
'^  them,  were  last  letten  for,   without  fraud  or  covin,  before  the 
*^  making  of  such  lease."     To  this  bill  of  appeal  the  defendants  put 
in  thdr  answer,  in  which  they  set  forth  that  there  never  was  any 
greater  rent  reserved  than  51.  per  annumj  and  that  they  were  ready 
to  pay  according  to  that  rate ;  and  they  traversed  the  fraud  and 
covin.    To  this  answer  Dtmn^  the  complainant,  demurred. 

More  Serjeant  argudd  for  the  complainant  —  I  conceive  that  the 
decree  of  the  mayor  is  erroneous  in  two  points. — IsL  in  not  ad- 
judging the  reservation  of  51.  per  annum  by  way  of  fine  and  income 
to  be  a  fraudulent  reservation  to  avoid  the  statute  of  37  H.  8.  c.  12. 
and  2dly.  in  not  adjudging  Burrett  to  pay  according  to  the  251. 
per  annum  which  he  had  so  reserved  by  way  of  income.  The 
case  divides  itself  into  two  points.  The  first  is,  whether  this 
reservation  of  251.  per  annum  by  way  of  fine  and  income  be  a  fraud 
and  covin  within  the  decree,  so  that  in  determining  the  rate  at 
which  the  tithes  shall  be  paid,  respect  ^hall  be  had  to  it ;  and  this 
is  upon  the  body  of  the  decree.  The  2d  point  is,  upon  the  addi- 
tional clause  of  the  decree,  which  wills  that  if  any  lease  shall  be 
made  reserving  a  less  rent  or  no  rent,  4^c.  and  it  is  whether  respect 
shall  be  had  to  what  was  reserved  by  way  of  fine  and  income  in  the  [  301  ] 
lease  to  Withers, 

As  to  the  first  point,  it  is  evident  by  Dr.  Grant^s  case  that  houses  Supim  859. 
may  by  custom  well  enough  be  charged  with  the  payment  of  tithes: 
for  houses  and  shops  being  things  in  which  persons  exercise  their 
trades  and  gain  their  livelihood,  it  is  but  reasonable  that  there  should 
be  a  contribution  to  the  minister  out  of  them,  as  well  as  out  of  lands. 
In  the  case  of  Green  and  P^)er  in  the  king's  bench  in  the  S4th  of  Supim  164. 
JE/iz.  where  a  prohibition  had  been  granted  upon  a  suggestion  that  a 
house  in  London  was  parcel  of  the  possessions  of  an  abbey  which  was 
discharged  of  the  payment  of  tithes  by  virtue  of  a  papal  bull  at  the 
time  of  passing  the  statute  of  SI  /f.  8.  c.  IS.  of  monasteries,  a  con- 
sultation was  afterwards  awarded,  because  the  statute  of  S7  H.  8. 
c.  12.  was  subsequent  to  the  statute  of  31  27. 8.  and  by  that  statute 
no  houses  in  London  were  exempt  butthe  houses  of  noblem^i.  This, 
being  so  then,  that  houses  by  a  reasonable  custom  may  be  charged 
with  the  payment  of  tithes,  it  now  remains  to  examine  the  fraud  in 
the  case  at  bar;  for  the  better  discussion  of  which  I  would  proceed 
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161 7.  by  three  gradations.  Th6  first  of  which  shall  be  to  shew  what  eye 
Dunn  ^  common  law  had  to  fraud  without  the  aid  of  any  statute :  The 
▼.  next  shall  be  to  shew  what  consideration  the  law  had  to  encounter 
Q^  fraud  for  the  evasion  of  any  statutes  in  which  there  was  not  any 
express  provision  made  against  fraud.  And  the  third  shall  be  to 
shew  the  beneficial  exposition  of  those  statutes  which  have  made 
provision  in  express  words  against  fraud.  As  to  the  first  point  it 
appears  by  34  ElizA. ' Qarrahte  88.  19  £.2.  Assets  3.  1 S  Eliz.  Dy. 
291.  that  where  tenant  in  tail  after  a  feofiment  with  warranty  of  his 
lands  in  tail  made  a  feoffment  in  fee  of  his  lands  in  fee  simple  to  his 
son  and  heir  in  order  to  avoid  a  descent  of  assets,  it  was  adjudged 
to  be  a  fraud  at  common  law,  so  as  not  to  prevent  the  descent  of 
the  assets.  And  the  24  £.  8.  8t  4<  8t  sUd.  Dy.  160.  where  one 
indebted  to  the  king  had  fraudulently  wiAi  the  king*s  money  pur- 
chased lands  in  the  names  of  his  friends,  tliose  lands  were  holden 
liable  to  the  payment  of  his  debts.  In  PiiiJierberfs  case,  5  Rep.  79  b. 
a  collateral  warranty  was  avoided,  &ad  adjudged  to  be  a  warranty 
commencing  by  disseisin;  by  reason  of  fraud.  And  in  1  Ma.  Dy. 
99  6.  a  sale  in  a  fair  did  not  change  the  property  of  a  horsey  where 
die  contract  was  made  out  of  the  fair.  As  to  the  second  point, 
where  any  person  would  by  a  device  eViade  a  statute  which  has  no 
express  provision  in  it  against  fraud,  the  common  law  will  throw  in 
its  aid  and  protection :  and  to  that  purpose,  upon  the  statute  of 
[  302  ]  Oloucester^  ell.  which  gives  remedy  to  the  termor  upon  default 
of  the  reversioner,  it  was  holden,  that  if  the  tenant  vouch,  and  the 
vouchee  make  default,  it  is  within  the  equity  of  the  statute ;  for 
such  slight  shall  not  protect  the  firaud.  And  in  Elmer^s  case,  5  JRep.  2. 
a  surrender  upon  condition  shall  not  be  tak^  to  be  a  surrender 
within  the  13th  of  Elizabeth.  And  in  5  Bep.  14.  the  case  of  cede- 
siastical  persons,  it  is  holden,  that  the  losing  by  action  tried  in  a  writ 
of  annuity  after  aid  prier  of  the  patron  and  ordinary  is  fraud  within 
the  statute  of  13  Eliz.  And  in  1 1  Rep.  66.  b.  Magdalen  College  case, 
the  permitting  of  a  fine  to  be  levied  by  the  disseisor,  and  five  years 
to  pass,  is  within  the  statute  of  13  El.  which  speaks  of  conusees. 
Gted  In  And  43  Eliz.  in  the  case  of  Pa*aiet  and  Fry,  it  was  ruled  by  Pop- 
ham  and  Anderson,  that  where  a  dean  and  chapter  borrowed  1,000/. 
which  came  to  the  use  of  the  dean  and  chapter  for  the  payment  of 
their  debts,  and  bound  themselves  in  the  penalty  of  2,000/.  for  the 
payment  of  l,000f.  at  a  certain  day,  and  afterwards  a  judgement  was 
had  upon  this  obligation,  upon  which  a  defeasance  was  made,  that,  if 
the  dean  and  chapter,  after  the  expiration  of  15  years,  should  make 
a  lease  to  Fry  agreeably  to  the  first  contract,  that  then,  S^c.  this 
judgement  was  avoided  by  the  statute  of  14  Eliz.  which  makes  all 
covenants  and  bonds  void,  it  being  merely  a  fraud  to  evade  the  sta- 
tute, which  shall  not  be  permitted.     As  to  the  3d  point,  which  is 
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the  beneficial  exposition  of  statales  that  have  made  an  express  pro-     1617* 
vision  against  fraud,  it  is  ruled  by  21  £.S.  28.  that  a  release  to  an      ^^ — 
abbot  of  a  rent  is  mortmain,  notwithstanding  the  statute  of  magna        v. 
chartaj  c.  S6«  wills  quod  turn  liceat  alicui  dare^  and  this  cannot  be  '^^"^^^ 
said  to  be  a  donation.     So  upon  the  statute  of  ?£•  1.  de  religiosis^ 
which  prohibits  alienations  to  religious  persons  arte  vel  ingenioj  it 
hath  been  adjudged,  that  a  recovery  by  de&ult  without  tide  is  mort- 
main, as  appears  by  the  statute  of  West.  2.  c.  S2.    So  in  48  £•  S« 
29.  &  38.  where  a  recovery  has  been  upon  the  default  of  the  vouchee; 
it  hath  been  adjudged  within  the  statute*     So  S  £•  4.  14.  an  estate 
gained  by  way  of  estoppel  upon  nul  "waste  pleaded,  hath  been  ad- 
judged within  the  statute.  So  a  case  in  14  Ja.  Rot.  1026.  in  the  com-  Hob.  les. 
mon  pleas,  between  fVinchcombe  and  PuUestony  upon  the  statute  of 
3 1  Eliz.  c.  6.  which  prohibit^  a  presaitation  for  money  to  a  benefice 
with  cure  either  directly  or  indirectly,  it  was  ruled,  that  where  Sag 
for  901.  contracted  with  Waller  to  present  him  to  a  church  after  the 
death  of  an  incumbent  who  then  lay  in  extremis^  and  to  that  intent 
procured  the  next  avoidance  to  be  granted  to  one  Ebden^  who  after 
the  death  of  the  incumbent  presented  Say  without  taking  any  money 
or  reward,  that  this  was  simony,  notwithstanding  the  person  who    [  SOS  ] 
presented  received  no  money,  because  the  grant  of  the  next  avoid- 
ance was  part  and  derived  out  of  the  first  contract,  which  was  clearly 
simoniacal,  and  merdy  a  trick  to  defitiud  the  statute.     And  not- 
withstanding in  8  Eliz.  Dy.  193.  &  10  Eliz.  Dy*  267*  it  was  ruled^ 
that  a  feoffment  to  the  intent  to  de£raud  creditors  shall  not  be  con« 
strued  to  be  a  fraud  to  deceive  the  king,  because  it  was  not  made 
with  that  intent;  yet,  upon  the  first  clause  in  the  statute  of  27  El. 
c.  4.  which  mentions  fraudulent  conveyances  made  to  the  intent  to 
defraud  purchasers,  it  is  ruled  in  BurreVs  case,  6  Rep.  72.  that 
where  a  lease  was  assigned  in  order  to  avoid  an  extinguishment,  it 
was  fraud  within  that  statute :  and  upon  die  second  clause  of  the 
statute  which  speaks  of  estates  made  with  power  of  revocation,  it  is 
ruled  in  Bullock  and  Standen*s  case,  3  Rep.  82  b.  that  a  power  of 
future  revocation  afler  the  death  of  another,  or  a  power  of  revoca- 
tion with  the  assent  of  others,  shall  be  deemed  a  fraudulent  convey- 
ance within  that  clause  of  the  statute.     In  the  case  at  bar  then, 
which  is  a  case  which  affects  reli^on,  which  is  a  case  that  ccmcems 
our  God,  a  favourable  construction  shall  be  made,  that  this  slight 
of  a  reservation  of  rent  by  way  of  fine  and  a  sum  in  gross,  shall  not 
defeat  the  parson  of  that  which  is  justiy  due  to  him. 

As  to  the  2d  point,  which  is  upon  the  additional  clause  of  the 
statute  made  to  meet  future  fraud,  it  consists  of  two  mischiefs  and 
one  reason.  The  first  mischief  is,  where  a  lease  is  made  of  a  house^ 
and  there  is  a  reservation  of  less  tiiaa  the  accustomed  rent.  The 
second  mischief  is^  where  there  is  no  reservation  of  any  rent  at  alL 
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1617.     And  here  we  are  within  one  of  the  mischie&;  for  whereas  under 
—T Wither^s  lease  there  was  a  reservation  of  S5L  per  annttm.  here  there 

Dunn  ,  , 

V.         is  a  reservation  of  only  SOLper  annum,  and  so  there  is  fraud  and 
^Ca^''^  covin,  as  has  been  proved  above.    And  there  is  not  any  fine  or  in- 
come paid  before-hand,  as  the  statute  mentions,  but  it  is  future,  if 
any  be,  which  shews  the  fraud  more  apparently.     And  if  a  greater 
rent  than  the  ancient  rent  be  reserved,  it  is  out  of  both  of  the  mis- 
chiefs of  the  additional  clause ;  so  that  I  conceive  if  a  lease  of  a  house 
in  London  be  made  bonajlde  for  natural  affection  to  the  son  of  the 
lessor  without  reserving  any  rent,  the  parson  will  lose  his  tithes :  for 
it  is  out  of  the  additional  clause,  the  non-reservation  of  any  rent  be- 
ing in  respect  of  the  advancement  of  the  son,  and  not  in  respect  of 
any  income  paid,  or  by  reason  of  fiittud  and  covin.     But,  if  the  lease 
be  made  only  in  trust  for  the  lessor,  then  it  will  be  within  the  addi- 
C  304  ]    tional  clause,  for  the  trust  shall  be  said  to  be  fraud  and  covin,  and 
so  it  will  be  within  the  penalty  of  the  statute,  which  says  that  the 
parishioner  shall  pay  his  tithes  according  to  the  rate  of  the  andent 
reservation ;  wherefore  in  the  case  at  bar,  G<^  and  BurreU  must 
pay  their  tithes  according  to  the  reservation  under  Wither^  lease, 
which  shall  be  sud  to  be  made  by  fraud  and  covin  as  well  as  the  re- 
servation under  the  lease  to  Gqffe*     And  the  last  clause  which  ^ves 
the  penaltjT  that  the  parson  shall  have  at  the  rate  of  the  ancient  re- 
servation, does  not  take  away  the  benefit  of  the  .first  clause,  which 
gives  him  the  tithes  according  to  the  rate  of  25.  ^cL  for  every  20s* 
rent     So  upon  the  statute  of  West.  2.  c.  S.,  where  the  one  clause 
gives  to  a  feme  a  cui  in  vitd^  if  the  other  clause  gives  to  her  a  receipt 
for  the  de&ult  of  her  baron,  it  hath  been  adjudged  in  38  E.  3.  12. . 
that  if  a  feme  being  received  for  the  default  of  her  baron  make  de- 
fiuilt,  whereby  a  recovery  is  had  against  her,  yet,  after  the  death 
of  her  baron,  she  may  well  have  a  cui  in  vita  /  for  the  latter  clause 
does  not  take  away  the  benefit  given  to  her  by  the  former.     So^ 
upon  the  statute  of  27  EL  c.  2.  which  has  one  clause  as  to  convey- 
ances made  with  iqjtent  to  defraud  purchasers,  and  another  as  to 
conveyances  made  with  a  power  of  revocation,  it  hath  been  ad- 
judged in  the  case  of  Standen  and  Bullock,  cited  in  Twine's  case, 
3  Bep.  86.  that  a  bona  Jide  purchaser  shall  have  the  land,  where 
the  power  of  revocation  has  been  extinguished  by  fine  or  any  other 
such  instrument,  for  the  latter  clause  respecting  a  power  of  revo- 
cation does  not  deprive  the  purchaser  of  the  benefit  of  the  former 
clause. 

As  to  the  objection,  that  this  which  is  reserved  by  way  of  fine 
and  income,  is  a  sum  in  gross,  and  not  a  rent,  because  it  is  not 
incident  to  the  reversion;  I  answered  that  it  has  the  properties  and 
qualities  of  a  rent  For  the  fine  is  reserved  in  the  same  deed  and 
at  the  same  time  with  the  rent ;  it  is  made  payable  at  the  same  time 
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with  the  rent,  and  the  same  means  may  be  taken  for  the  recovery     1617. 
of  it;  for  the  lessor  may  either  distrain  for  it,  or  have  an  action  of  "T 
covenant.     This  being  so,  it  is  at  least  a  rent  in  reputation,  though         t. 
it  be  not  a  rent  re  verd;  and  if  it  be  a  rent  in  reputation,  that  will  "^"^J^*"** 
b6  sufficient  within  the  statute  of  37  H.  8.  c.  12.  as  a  chantry  in 
reputation  shall  be  said  to  be  a  chantry  within  the  statute  of  chan^ 
trieSf  as  we  see  in  Adams  and  Lambert's  case,  in  4  Rep.  104.  and  in 
5  Hep.  3.  JeweFs  case,  where  there  was  a  rent  reserved  upon  the 
lease  of  a  fair,  it  was  said  to  be  a  rent  in  reputation,  and  that  an 
action  of  debt  would  lie  upon  the  contract 

fVaUer  contra.  —  The  case,  he  said,  was  briefly  this  —  Burrell  C  305  ] 
being  seised  of  a  house  which  from  time  immemorial  had  been  let 
for  5/.  per  ann.  makes  a  lease  of  part  of  it,  reserving  the  rent  of  51. 
per  ann.  with  a  covenant  also  for  the  payment  of  175/.  in  the  name 
of  a  fine  and  income  to  be  paid  in  several  sums  of  251.  per  ann. 
during  the  term  (that  is)  12/.  \0s.  at  the  one  feast  day  in  the  year 
whereon  the  rent  was  made  payable,  and  12/.  105.  on  the  other  feast 
day.  And  I  insist  that  the  parson  is  only  to  have  his  tithes  after 
the  rate  of  51.  per  ann.  and  hot  after  the  rate  of  30/.  per  ann.  To 
support  this  I  will  shew  in  the  first  place  that  tithes  were  not 
due  for  houses  by  the  common  law  of  the  land,  and  before  the 
making  of  any  statute  to  that  purpose.  2dly.  I  will  shew  that  the 
constitutions  and  ordinances  of  the  pope  cannot  make  tithes  payable 
for  those  things  which  are  discharged  of  common  right.  3dly.  I 
will  shew  that  an  act  of  common  council  in  London  cannot  lay  the 
imposition  of  tithes  upon  houses  discharged  by  the  common  law  of 
the  land.  4thly.  I  will  shew  that  the  words  of  the  decree  and  act 
of  37  H.  8.  c.  12.  do  not  extend  to  the  fine  and  income  in  the 
case  at  bar.  5thly.  I  will  shew  that  by  the  equity  and  intent  of  the 
statute,  tithes  are  not  to  be  paid  according  to  the  rate  of  the  fine  and 
income. 

As  to  the  1  St.  of  common  right  and  by  the  common  law  of  the 
land,  tithes  are  not  due,  nor  are  they  payable  of  any  thing  but  what 
3rields  an  increase  and  a  renewing  profit,  and  not  of  those  things 
which  neither  increase  nor  renew,  but  rather  decrease ;  of  which 
nature  are  houses,  which  require  repairs ;  and  therefore  it  is  said  in 
F.  N.  B.  53  E.  that  tithes  shall  not  be  but  of  such  things  as  increase 
from  year  to  year  by  the  manure  of  man.  2d.  Houses  being  pf  the 
inheritance,  and  the  rent  reserved  being  of  the  same  nature,  tithes 
are  not  payable  of  them ;  for  by  the  rule  in  law  tithes  are  not  to 
be  paid  of  any  part  of  the  inheritance,  but  only  of  those  things 
which  renew;  and  it  is  for  that  reason  that  tithes  are  not  payable 
of  coab,  slates,  SfC.  for  they  are  part  of  the  inheritance  and  not  re* 
newing.  3d.  Houses  being  things  necessary  for  habitadqn,  and 
contributing  to  the  benefit  of  the  parson  in  another  way,  tithes  are 
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1599-  *   not  to  be  paid  for  them;  and  upon  this  principle  it  was  adjudged 
2)^„^       in  the  king's  bench  in  81  Eliz.  that  tithes  are  not  payable  ft*  the 
V-         agistment  of  draught  oxen,  because  they  are  used  in  the  cultivation 
Q^j-f^     ,  of  the  land,  and  tend  to  the  benefit  of  the  parson  in  another  way. 
And  in  Broughiofi's  case,  in  the  king's  bench  in  32  &  SS  Eliz.  it 
was  ruled,  that  tithes  are  not  payable  for  the  agistment  of  draught 
oxen  or  a  riding  gelding,  because  they  yield  an  increase  in  another 
[  306  ]    way,  and  are  things  'of  necessity  and  of  help.     In  the  case  at  bar 
-then,  houses  are  things  of  necessity  for  the  rest  and  habitation  of 
man,  and  for  protection  against  the  weather ;  and  not  giving  any 
increase,  (for  there  is  neither  grass  nor  com  raised  in  them),  tithes 
ought  not  to  be  paid  for  them.     And  Finchden^  in  38  JS.  3.  says, 
that  the  only  tithes  in  Lotidon  are  oblations  and  obventions  called 
rate-tithes,  and  that  there  are  ho  other.     And  as  custom  may  dis- 
charge a  spiritual  person  from  the  payment  of  tithes,  I  do  not  deny 
but  that  custom  mgy  create  a  rate-tithe,  and  charge  those  things 
with  the  payment  of  tithes,  which  of  themselves  are  discharged  in 

Supra  259.    law,  as  is  agreed  in  Dr.  Grants  case,  1 1  Rep.  and  •  accordingly 

.  we  see  in  the  decree  of  the  statute  of  37  H.  8.  that  the  bouses 

of  noblemen  are  discharged  of  rate-tithes.     In  the  case  of  JJcno- 

S091  and  Green,  in  the  king's  bench,  in  34?  Eliz.  and  in  Dr.  Ley- 

Supra  26S.  J^lcTs  case,  in  the  common  pleas,  in  Tr.  14?  Ja.  it  was  adjudged, 
that  houses  were  at  common  law  discharged  of  the  payment  of 
tithes. 

As  to  the  second  point,  respecting  the  validity  of  the  ordinances 
and  constitutions  of  the  pope,  I  submit,  that  an  ordinance  of  the 
pope  cannot  bind  my  temporal  inheritance :  and  therefore  where 
there  was  an  ordinance  of  the  pope  for  the  payment  of  2s.  Bd.  in 
every  pound  of  rent  reserved  in  London,  it  was  of  no  validity;  for 
the  pope,  though  he  had  power  to  dispense  with  any  act  done 
against  the  canons  of  the  church,  as  we  find  by  2  H.  4.  yet  he  had 
no  power  to  alter  the  law  and  to  charge  my  inheritance :  and'there- 
fore,  though  he  might  dispense  with  tiie  holding  of  several  bene- 
fices, and  though  he  might  by  his  dispensation  empower  one  to 
hold  a  church  incommendam,  notwithstanding  his  exktxy  into  rdi- 
gion,  (for  these  are  merely  dispensations  witii  the  canons  of  the 
church),  yet  he  could  not  alter  the  law  of  the  land,  and  charge  the 
inheritance  of  any  man.  It  hath  been  thereupon  adjudged,  that  a 
provision  made  by  the  pope  is  void  in  law  against  the  patron,  inas- 
much as  it  is  an  impoverishment  of  his  inheritance.  So,  a  licence 
by  the  pope  to  a  monk  to  hold  a  temporal  inheritance  is  vcAJ  i^  ^^ 
according  to  3  H.  6.  for  the  entry  into  religion  being  a  civil  dead), 
•  the  monk  cannot,  by  the  common  law,  have  the  land  afterwards. 
So,  in  1  H.  7i  it  is  agreed,  that  the  pope  cannot  make  a  sanctuary, 
though  he. may  consecrate  it  after  it  is  roade%  the  king.     So,  m 
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Grendon^s  case  f  it  is  holden,  that  the  pope  cannot  make  an  appm-  1617. 
priation,  any  more  than  he  can  make  a  union  according  toll  iL  7,  j^^^^^ 
fi>r  it  concerns  a  temporal  inheritance.  v. 

As  to  the  tliird  point,  namely,  the  power  of  the  common  council  ^^*q^^ 
in  Londpfi:  tliough  an  act  of  common  council  may  bind  men  in   [  so7  3 
point  of  order  and  government,  yet  it  has  not  power  to  bind  them  t  Supra 
in  point  of  their  inheritance.     The  act,  therefore,  of  the  common 
council,  which,  together  with  the  constitution  of  tlie  pope,  imposed 
upon  every  inhabitant  oi  London  who  paid  10^.  rent,  an  offering  of 
a  &tthing  on  the  vigil  of  every  feast  day,  which  we^e  85  in  Dumbat» 
was  not  binding.     For,  as  it  appears  in  5  Rep.  in  the  Cases  ofBye^ 
lawSf  though  the  tenants  of  a  manor  may  make  a  bye-law  that  a 
commoner  shall  not  turn  his  beasts  upon  the  common  until  such  a 
dAy»  yet  they  cannot  make  a  bye^law  to  exclude  a  commoner  from 
his  common,  because  that  concerns  his  temporal  inheritance,  which 
cannot  be  bound  by  such  a  bye-law. 

As  to  the  fourth  point,  the  body  of  the  act  being  for  the  pay- 
ment of  l&d.  for  every  105.  rent,  the  letter  of  the  act  extends  only 
to  the  case  of  a  rent,  so  that  if  there  be  no  rent,  then  the  body  of 
the  act  will  not  extend  to  it ;  and  the  fine  of  25L  which  is  to  l)e 
paid  annually  over  and  above  the  5L  is  not  a  rent :  1st*  Because  it 
does  not  issue  out  of  the  land.  2dly.  Because  there  can  be  no  dis- 
tress for  it  of  common  right,  as  for  a  rent.  Sdly.  Debt  will  not  lie 
for  it,  as  for  a  rent.  4thly.  It  is  not  incident  to  the  reversion. 
£thly.  It  will  not  descend  to  the  heir,  as  a  rent  will;  as  in  a  case  * 

of  10  Eliz.  Dj/.  where  a  covenant  was  (o  pay  a  sum  in  gross  to 
another  and  his  heirs,  it  was  holden,  that  it  could  not  descend. 
6thly.  If  part  of  the  reversion  be  granted  away,  there  will  be  no 
division  or  apportionment  of  it,  as  there  would  be  of  a  rent.  7thly. 
An  entry  of  the  lessor  into  part  of  the  house  will  not  cause  a  sus- 
pension of  it,  as  it  would  of  rent,  according  to  tlie  resolution  in 
jtlbam/s  case,  in  S3  Eliz.  where  tliere  was  a  proviso  to  pay  such  a 
tarn  as  in  the  present  case  aimually ;  and  it  was  holden,  that  entry 
into  part  did  not  suspend  the  condition.  It  being  then  no  rent,  the 
letter  of  the  decree  of  S7  //•  8.  will  not  extend  to  it ;  and  if  it  be  not 
within  the  letter  of  the  decree,  neither  will  it  be  within  the  equity 
of  it ;  for  it  is  a  penal  law,  and  therefore  shall  not  be  extended  by 
equity.  2dly.  The  body  of  the  act  directs  that  there  shall  be  a 
payment  without  any  fraud  and  covin ;  so  that  the  body  of  the  act 
only  makes  it  to  be  a  fraud  and  covin  where  the  payment  is  not  ac- 
cording to  the  quantity  of  the  rent;  and  the  fraud  and  covin,  if 
there  be  any,  will  not  make  that  to  be  rent,  which  the  law  says  is 
not  rent  And  to  talk  of  fraud  against  the  common  law,  and 
against  the  statute,  is  not  to  the  purpose ;  since  the  whole  question  [  SOB  ] 
arises  merely  upon  the  act  wliich  creates  the  payment  of  tithes 
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1617.     that  the  tithes  of  houses  in  Londcm  should  have  a  like  increase;  I. 

^j^^      answer,  1st.  That  the  tithes  of  houses  in  London  are  only  a  rate 

V.         tithe ;  and  where  there  is  a  modus  decimandi  for  lands  in  the  country 

^ff^^  there  is  not  any  increase.  2dly.  As  lands  improve,  so  there  is  an 
increase  of  houses  in  London^  which  yield  a  benefit  to  the  minister. 
Sdly.  Lands  yield  an  increase  of  their  own  nature ;  but  houses  do 
not,  but  require  a  great  charge  to  maintain  them ;  so  that  there  is 
no  reason  that  the  tithes  of  houses  should  increase  as  those  of 
land  do.  And  thb  statute  of  2  E.  6.  discharges  barren  lands,  which 
require  great  expence  for  their  manu  ranee,  from  the  payment  of 
tithes  for  seven  years.  In  the  case  of  Scudamot^e  and  Bell  (a),  in  the 
common  pleas,  Mich.  3  Ja.  it  was  adjudged,  that  there  could  not  be 
fraud  averred  for  the  sum  that  was  reserved  by  way  of  fine ;  for  it 
being  a  rent  only  in  imagination,  and  the  ancient  rent  being  re- 
served, it  shall  never  be  taken  that  it  was  the  intent  of  the  statute 
to  extend  to  it :  but,  if  there  had  been  no  rent  at  all  reserved,  in 
respect  of  the  sum  in  gross  to  be  paid  in  future,  or,  if  there  had  been 
a  reservation  of  a  greater  rent  only  for  one  year;  in  either  of  those 
cases  the  additional  clause  of  the  statute  would  give  relief. 

The  lord  keeper  said,  that  the  question  rests  merely  on  the  body 
of  the  act ;  and  that  there  is  no  colour  to  bring  the  reservation  in 
this  case  within  th^  clause  which  speaks  of  the  reservation  of  no 
rent,  or  of  a  less  rent:  but  the  only  question  is,  whether  this  imi- 
tative rent  be  a  rent  within  the  body  of  the  act.  He  said  &rther, 
that  there  is  no  question  but  that  the  statute  extends  to  the  case 
where  a  greater  rent  than  the  ancient  rent  is  reserved :  and  he  ad- 
vised the  counsel  to  take  into  their  consideration  what  authority 
the  lord  keeper  had  upon  appeal  from  the  mayor,  and  in  what 
manner  he  was  to  proceed.     Et  adjomaiur. 

[  511  ]  Afterwards,  in  Easter  term,  16  Ja.  at  the  request  of  sir  Frandi 
Bacon  lord  chancellour  of  £fi^Zam4  a  special  commission  was  granted 
to  the  archbishop  of  Canterbury^  the  lord  chancellour,  the  earl  of 
Suffolk  lord  treasurer  of  England,  the  earl  of  Worcester  keeper  of 
the  privy  seal,  the  earl  of  Pembroke  lord  chamberlain  of  the  houses 
hold,  the  bishop  oi  London,  the  bishop  oi  Ely,  sir  Henry  Montague 
chief  justice  of  the  king's  bench,  sir  Henry  Hobart  chief  justice  of 
\  the  common  pleas)  sir  Julius  Cesar  master  of  the  rolls,  Dodderidge 
one  of  the  justices  of  the  king*s  bench,  and  Hatton  one  of  the  jus- 
tices of  the  common  pleas,  in  which  there  was  a  recital  of  the 
question  depending  between  Dunn  of  the  one  part,  and  Burrellmd 
Goffe  of  die  other  part,  and  power  given  to  them  to  hear  and  de- 
termine that  cause,  andiikewise  to  mediate  between  the  ministers  of 
the  dmrches  in  London  and  the  citizens  of  London,  and  ta  make  an 
arbitrary  end  between  tliem,  whereby  a  competent  provision  migh^ 

(a)  'J  Inst.  660.  by  Uie  niimc  of  Skidtnore  and  Ei/re  v.  BdL     Sujrra  228. 
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bf  made  for  the  ministers,  and  too  heavy  a  burden  might  not  be  im-  1 617* 
posed  upon  the  citizens,  and  commanding  them  to  certify  to  the  j^^nn 
king  what  they  should  do  in  the  premises.  ^* . 

The  case  therefore  was  now  argued  at  York  House  by  sir  Henry  q^ 
Finchj  one  of  the  king's  Serjeants,  for  the  plaintiff.  Before  I  go  (he 
said)  into  the  particular  question  now  to  be  treated  of,  I  will  shew  in 
what  manner  and  how  tithes  and  offerings  ought  to  be  paid  in  London. 
Astothis,  Lindwood^  in  his  book  de  Decimis{a\  in  the  chapter 5am:/a 
£cc/^5/a,in  his  gloss  on  the  word  Negoiiationum^  saith,  qiwd  artifices  et 
negotiatores  cimtatis  London  ex  ordinatione  antiqud  in  dictd  civitStie 
observatd  tenentur  singtdis  dominicis  diebus  et  in  principalibns  festis 
sanctorum  apostohrum  etaUoiwn  quorum^vigilce  jejunaiUur  offerrepro 
singulis  decern  solidis  reddittis  dormis  quam  inhabitant  unum  quadrantem. 
Et  ordinatio  pradicta  indifferenter  arctat  quoscunque  inhabitantes^  sive 
sunt  artifices^  sive  mercatores^  sive  quivis  alii.  This  ordinance  men- 
tioned by  Lindwood  had  reference  to  a  constitution  made  hy  Niger 
bishop  of  London  in  IS  H.  3.  A.D.  1228,  which  was  confirmed  in 
21  i2. 2.  by  Thomas  then  archbishop  of  Canterbury,  and  afterwards 
by  pope  Innocent  in  6H.^.  And  subsequent  to  that,  in  31  //.  6. 
pope  Nicholas  ordained  by  his  bull,  that  tithes  should  be  paid  of 
houses  in  London  as  above,  a  valuation  being  made  of  them  accord- 
ing to  the  true  and  usual  value  of  houses,  and  the  rate  according 
to  that  proportion  amounted  to  Ss.  Sd.  in  the  pound  for  ea^h 
house ;  for  there  were  82  vigils  of  saints  that  were  fasted,  and  of 
Sundays.  In  36  H.  6.  there  was  a  composition  made  between  the 
citizens  and  clergy  oiLondon,  that  a  payment  should  be  made  by  the 
citizens  for  their  houses  according  to  the  above  rate,  and  if  the  [  312  ] 
houses  were  kept  in  the  hands  of  the  owner,  or  if  they  were  leased, 
out  without  reserving  any  rent,  the  churchwardens  of  the  parish 
where  the  houses  were,  should  set  down  a  rate  of  the  houses,  and 
according  to  that  rate  a  payment  should  be  made*  In  the  14  £.  i*. 
an  act  of  common  council  in  London  passed  for  the  confirmation  of 
the  bull  granted  by  pope  Nicholas.  But  there  being  afterwards  a 
great  variance  between  the  clergy  and  citizens,  they  submitted  them- 
selves to  the  award  of  the  lord  chancellour  and  several  others  of  the 
privy  council,  who  in  1535  made  an  order  that  every  inhabitant 
and  citizen  should  pay  at  the  rate  of  16^.  for  every  house,  and  in 
27  H.  8.  there  was  a  proclamation  made  for  confirming  that  order; 
and  in  the  same  year,  as  it  appears  by  the  statute  oi2T  H.  8.  c.\5. 
there  was  a  statute  made  to  ratify  the  said  order,  and  a  proclamation 
issued  as  I  have  mentioned,  until  an  order  for  the  pajrment  of  tithes 
should  be  made  by  thirty-two  persons  to  be  nommated  by  his  ma- 
jesty*   But  no  such  order  being  thereupon  made,  the  king  making 

(tt)  Lib.  3.  p.  9U 
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161  ?•  tio  nomination,  and  other  disputes  arising  concerning  the  payment 
'  j^^  of  tithes  and  offerings,  by  the  statute  of  37  H.S.  c.  12.  a  submis- 
▼.  sion  was  made  to  Thomas  Cranmer,  archbishop  of  Canterbunfy  sir 
^S^fc"^  2%o»w5  Wriothesley  knight,  lord  chancellour  of  England^  Thomas 
duke  of  Norfolk,  and  several  others ;  and  it  was  enacted,  that  such 
endj  order,  and  direction,  as  should  be  made,  decreed,  and  concluded  by 
the  cfforenamed  archbishop,  lords,  and  knights,  or  any  six  cfthem,  before 
the  feast  day  of  March  next  ensuing,  of,  for,  and  concerning  thepayment 
of  tithes,  oblations,  and  other  duties  within  the  said  city  and  liberties  of 
the  same,  and  enrolled  in  the  king*s  high  court  of  chancery  of  record, 
should  stand,  remain,  and  be  as  an  act  of  parliament,  and  should  bind 
as  well  all  citizens  and  inhabitants  of  the  said  city  and  liberties  for  the 
time  being,  as  the  said  parsons,  vicars,  S^c.  according  to  the  effect,  jfwr* 
port,  and  intent  of  the  said  order  and  decree  so  to  be  made  and  enrolled* 
In  consequence  of  which  an  order  was  afterwards  made  by  all  the 
commissioners,  except  the  duke  of  Noffblk,  and  sir  Richard  Lyster 
knight,  chief  justice  of  £ng^/afiif,  that  the  citizens  and  inhabitants  of 
London  should  pay  at  the  rate  of  2^.  9^.  for  every  pound  of  rent  that 
was  paid  for  the  houses.  And  upon  two  branches  in  this  order  or  de- 
cree the  present  question  arises.  The  first  of  these  branches  is,  that  M^ 
citizens  and  inhabitants  of  the  said  city,  8^.  shaU  yearly  withoutfraud  or 
caoinfor  ever  pay  their  tithes  to  the  parsons,  Sfc  after  the  rate  hereafter 
f (Mowing,  {that  is  to  wit),  of  every  lOs.  rent  by  the  year  I  did.  and  of 
eoery  205.  rent  2s.  9d.  The  second  branch  is,  And  wliere  any  lease  is 
or  shall  bemadeqfany  dwelling-house,  4tr.  by  fraud  or  covin,  reserving 
C  313  ]  less  rent  than  hath  been  accustomed  or  is,  or  that  any  lease  shall  be 
made  without  reserving  any  rent  upon  the  same  by  reason  of  anyfiie 
or  income  paid  beforehand,  or  by  any  fraud  or  covin,  that  then  in 
every  such  case  the  tenant  or  farmer,  4ic.  shaU  pay  for  his  or  their 
tithes  according  to  the  quantity  of  such  rent  or  rents,  8^c.  as  the  same 
were  last  lettenfbr  without  fraud  or  covin  before  the  making  of  such 
lease*  The  only  question  then  in  this  case  will  be,  whether  there 
shall  be  25.  9d.  in  the  pound  paid  according  to  the  rate  of  5/.  or 
according  to  the  rate  of  25/.  per  annum,  which  is  reserved  annually 
by  way  of  income.  And  this  question,  though  in  this  particular  it 
is  of  no  great  moment,  because  it  is  but  for  a  trivial  sum  beyond 
what  is  paid,  yet  in  its  consequence  it  is  of  very  great  importance, 
so  that  it  may  not  only  be  said  that  it  is  magnum  in  parvo,  but  that 
it  is  maximum  in  minimo,  and  the  cause  may  be  termed  a  maiden 
cause,  there  having  been  none  of  this  nature  before ;  and  it  comes 
properly  under  the  meridian  of  the  court  of  chancery,  the  chancel- 
lour being  the  proper  judge  of  it,  and  the  person  to  whom  it  is 
principally  referred.  And  I  am  of  opinion  that  judgement  ought 
to  be  given  for  the  plaintiff;  for  I  conceive  that  this  rent  of  25/. 
per  annum,  which  is  reserved  by  way  of  fine  and  income,  is  a  rent 
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pmperly  and  truly  within  the  words  and  letter  of  the  decree.  For  1617* 
1st.  the  etymology  and  genuine  propriety  of  the  word  rent  shews  _^ 
that  it  is  so.  2d.  It  is  so  in  common  acceptation  and  according  to  v. 
the  popular  use  of  the  word.  3d.  It  is  a  rent  in  the  judgement  ^^'^^"^ 
and  eye  of  the  law.  4th.  It  is  a  rent  in  the  understanding  of  the 
spiritual  and  ecclesiastical  law ;  so  that  being  a  rent  all  these  four 
ways,  it  would  be  hard  that  it  should  not  be  a  rent  within  the 
words  of  the  decree.  —  As  to  the  1st.  in  Latin  a  rent  is  called  red' 
ditiiSf  ita  dictus  a  redeundo  sive  a  reddendo^  inasmuch  as  all  profits 
of  what  kind  soever  that  come  in  annuall}*,  may  be  properly  termed 
a  rent,  according  to  the  opinion  of  Lindwood  64.  in  his  chapter 
Qtioniam  atUem^  and  gloss  on  the  word  redditus.  For  he  says,  quod 
vocabtdi  redditus  signtficatione  intelligitur  omnis  Jructus^  et  est  gene* 
ralis  ad  omnem  tUUitatem.  If  so,  then  this  rent  of  25/.  per  annum 
reserved  by  way  of  income,  cannot  but  be  called  a  rent.  —  As  to 
tlie  2d.  its  being  a  rent  in  common  acceptation,  I  say,  that  words 
are  of  the  same  nature  as  coin  is ;  and  as  coin  must  be  received 
according  to  its  current  value,  so  words  must  be  taken  in  their 
current  sense ;  and  so  it  is  said,  communis  usus  loquendi  pravalet 
communi  signijicationi  verboi^um.  And  therefore  in  34  E.  3.  24.  it 
appears  that  a  remainder  limited  to  Richard  the  son  of  Richard 
Marwood  is  good,  notwithstanding  he  be  a  bastard,  and  so  in  law  [  314  | 
nuUiusJUius^  because  in  common  reputation  and  understanding  he 
is  known  by  that  description.  So  in  sir  Moyle  FincVs  case, 
6  Rep.  65.  where  a  fine  was  levied  with  an  exception  of  the  manor 
of  Bramstone^  it  was  holden,  that  notwithstanding  there  was  no 
such  manor  re  vera,  yet  as  there  was  such  a  manor  in  common  re- 
putation the  exception  was  good  enough.  So  in  Carter^ s  case  in 
25Eliz.  it  was  ruled  on  the  statute  of  1  H.6.  c.5.  that  an  addition  by 
which  a  man  is  commonly  known  is  a  sufiScient  addition,  though  it 
be  not  his  true  addition,  and  therefore  the  addition  of  gentleman  in 
the  indictment  was  good,  notwithstanding  the  party  was  in  fiict  a 
yeoman ;  in  the  case  at  bar  therefore  the  25/.  per  annum  being  a 
rent  in  common  acceptation  (for  if  Goffe  were  asked  what  rent  he 
paid,  he  would  answer  25/.  per  annum)  it  shall  be  a  rent  within  the 
words  of  the  decree.  —  As  to  the  3d.  viz.  the  judgement  of  law  of 
this  rent,  I  insist  that,  notwithstanding  the  rent  in  the  case  at  bar 
is  not  any  one  of  the  three  rents  mentioned  by  Littleton  in  his 
chapter  upon  rents,  yet  that  is  no  argument  that  it  is  not  a  rent  in 
judgement  of  law :  for  there  are  many  annual  sums  which  the  law 
calls  a  rent,  and  yet  they  are  not  any  one  of  the  three  rents  men- 
tioned in  Littleton:  and  therefore  in  the  Register  158.  and  159. 
you  will  see  that  the  writ  calls  every  annuity  a  rent ;  for  it  is  said 
in  the  writ,  pnscipimus  tibi  quodjusiicics  A.  quodjustCj  Sfc.  reddat  B. 
centum  marcasy  decern  qiiartcria  frunwnti  et  viginti  robasj  qua:  ci  a 
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1617*      tetro  sunt  de  anno  reditu  centum  solidorum  duorum  quaHerionm 
2^  *      frumentij  Sfc*  and  F.  N.  B.  152  A.  calls  an  annuity  issuing  out  of 
▼.         the  coffers  of  another,  or  to  receive  from  his  person,  a  rent ;  and 
•^'^jj^^*^  9  H.6.  12.  &  53.  an  annuity  granted  by  the  queen  percipiendum  de 
*  guddam  summd  assignatd  in  partem  dotis  ipsius  regime  de  magna  cus- 

tumd  London^  is  called  a  rent ;  and  in  1  i/.  6.  where  a  lease  for 
years  was  made  of  certain  sheep,  rendering  yearly  for  every  sheep 
4£C  that  sum  so  reserved  was  called  a  rent.  And  it  is  such  a  thing 
that  in  debt  brought  for  it,  the  defendant  might  wage  his  law.  And 
in  30  Ass.  pi.  5.  where  a  lease  is  made  of  an  advowson  or  of  the  toll 
of  a  mill  rendering  rent,  this  is  called  a  rent ;  and  yet  it  is  not  a 
rent  out  of  any  thing  manurable,  as  Littletori%  rents  are ;  and  for 
such  a  rent  the  king  may  distrain  according  lo  14  £.  3.  and  5  Rep.  4. 
Jfird  Mountjoj/s  case.  In  the  case  at  bar,  therefore,  there  can  be 
no  reason  but  that  the  rent  of  25/.  per  annum  reserved  by  way  of 
fine  and  income  should  be  a  rent.  As  to  what  may  be  objec^ted, 
that  the  before  mentioned  rents  should  not  be  any  rents  within  the 
[  315  ]  statutes  of  32i/.  8.  c.  28.  1  Eliz.  c.  19.  13  Eliz.  c.  10.  and  there- 
fiire  shall  not  be  rents  within  the  ordinance  and  decree  in  the  case, 
at  bar,  they  are  not  to  be  compared  together.  For  statutes  are  to 
be  interpreted  secundum  subjectam  maieriam^  and  therefore  those 
'    •  statutes  aiming  only  at  the  benefit  of  the  issue  in  tail  or  successor 

of  the  bishop,  4^c.  are  to  be  intended  to  relate  only  to  such  rents  as 
are  incident  to  the  reversion,  and  so  may  go  to  the  issue  in  tail  or 
the  successor  of  the  bishop.  But  there  is  no  such  respect  to  be 
bad  in  this  decree ;  for  it  is  all  one  to  the  parson  and  his  succes- 
sors, whether  it  be  a  rent,  an  annuity,  or  any  thing  else.  As  to 
the  4th  point,  viz.  the  understanding  of  the  spiritual  and  ecclesias- 
tical law,  it  appears  by  Lindwood  in  his  chapter  Zk  officio  vicarii  {a\ 
that  Stephen  archbishop  of  Canterbury  in  his  constitutions  directs, 
quod  ad  minus  redditus  qyinque  marcarum  assignetur  vicario  perpetuo^ 
and  in  his  chapter  De  rebus  ecclesice  non  alienandis  (i),  where  there  is 
an  ordinance  quod  clericus  inferior  possessiones  vd  redditus  dignitatis 
,  vel  ecclesia:  sibi  commissi  consanguineis  vel  amicis  suis^  ^e.  aUenare 

fum  prcesumatj  that  the  ecclesiastical  law  considered  such  annual 
pension  reserved  by  way  of  income  to  be  as  a  rent ;  and  it  being  a 
Xfint  in  their. }aw,  the  judges  who  are  wont  to  consult  with  all 
manner  of  professions  where  there  arises  any  difficulty  as  to  those 
things  whidi  are  properly  known  to  other  professions  (as  in  9  H.  7t 
16.  pi.  8.  where  there  was  a  consultation  with  grammarians  about 
the  meaning  o(  puri  auri;  in  11  ^.  7.  where  ihere*  was  a  consult- 
aUon  about  the  Taliditjr  of  a  union)  will  of  course  give  judgement 
accprding  to  their  law ;  and  if  they  do,  then  they  must  adjudge  this 
rent  of  25/.  per  annum  to  be  a  rent  within  the  words  of  die  decree* 

(a)  Lib.  1.  p.  33.  (&)  Lib.  3.  p.  76. 
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And  here  I  cannot  but  take  occasion  to  commend  the  nobleness  of     1617. 
our  law,  which,  though  it  is  the  primum  mobile  that  attracts  all  the   ""Jjjj^ 
planets,  yet  applies  itself  to  all  other  profession^  and  becomes  all        t. 
things  to  all  men,  that  it  may  do  justice  to  all ;  and  therefore  in  ^'^l^ 
matters  which  belong  to  grammarians  to  discuss,  it  gives  judgement 
according  to  the  opinion  of  grammarians,  as  in  the  case  before 
cited,  and  with  respect  to  the  meaning  of  the  word  puero  in  Dy. 
337  a« :  and  where  the  matter  is  of  a  spiritual  nature,  and  it  belongs 
to  the  spiritual  judges  to  discuss  it,  it  gives  judgement  according  to 
the  spiritual  law ;   and  thereibre  in  Ccewdrei/s  case,  5  Rep.  {a)  an 
allowance  was  made  to  the  pleading  of  a  sentence  in  the  ecclesias- 
tical court  according  to  the  form  there  prescribed :  and  where  the 
thing  is  customary  and  concerns  a  custom,  it  gives  judgement  ao»  \ 

cording  to  the  custom ;  and  therefore  in  24  E.  3.  14*  where  an 
action  of  accompt  was  brought  by  an  heir  in  gavelkind  when  he 
was  only  15  years  of  age,  it  was  holden,  that  an  action  brought  at  C  316  j 
such  an  age  was  well  enough,  inasmuch  as  it  was  the  full  age  of  an 
heir  in  gavelkind  according  to  the  custom ;  and  yet  by  F.  N.  B» 
and  Littleton,  the  age  of  an  heir  at  common  law  upon  the  statute 
of  Marlbridge  at  which  be  may  bring  an  action  of  accompt  is  notuntil 
he  attains  the  full  age  of  21  years;  and  so,  where  an  administra- 
tion of  the  goods  and  chattels  of  an  intes&te  is  committed  accord- 
ing to  the  statute  of  31  £.  3.  c.  11.  the  administrator  shall  have  a 
defeasance  avoiding  an  obligation,  and  other  such  things ;  and  yet 
they  would  not  pass  under  the  general  words  of  goods  and  chattels : 
but  rather  than  that  the  law  will  fail  of  giving  remedy,  it  will  apply 
particular  words  to  general  things.  And  for  that  reason  mSH.6.  34. 
Br.  Lease  J  pL  71,  where  the  king  made  a  lease  by  these  Words  cont" 
mittimus  tibi  tales  terras,  &c.  it  was  holden  to  be  a  good  lease,  and 
the  law  remitted  somewhat  of  the  strictness  of  the  words  to  apply 
them  to  the  ancient  usage  of  the  exchequer.     In  the  case  at  bar,  ' 

therefore,  the  law  will  apply  this  2Bl.  per  annum  so  annually  re- 
served to  a  rent,  and  will  construe  it  to  be  a  rent,  in  order  that 
the  parson  may  receive  what  is  due  to  him  under  the  decree.  But 
8dly,  admitting  that  the  25/.  per  annum  were  not  a  rent  within  the 
words  and  letter  of  the  decree,  yet  it  is  a  rent  within  the  intent  and 
meaning  of  it.  And  the  decree  may  be  taken  by  equity,  1.  because 
it  was  pro  bono  ecdesice,  and  so  concerns  our  God,  and  for  that 
reason  a  liberal  construcdon  is  to  be  made  of  it.  2.  Because  it  con- 
duces to  the  maintenance  of  religion,  et  summa  ratio  qua:  pro  reli^ 
gione  facit.  3.  Because  it  tends  to  the  avoiding  of  fraud  which 
here  stares  in  our  face,  and  it  is  the  Cacus  to  conquer  which  is  one 
of  the  labours  of  Herctdes :  and  if  penal  laws,  which  trench  npon 

the  estate  or  life  of  a  man,  shall  be  taken  by  equity,  as  we  find  by 

— — — <— i»«— ^~    III     i.«ii      I     .■■II     ■  ■■■  ^^— —  I     ■       I  »^— — ^.—     ■ 
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16 17.  Littleton  J  §  67*  who  holds  that  an  action  of  waste  upon  the  statute 
"^^^^  of  Gloucester^  c.  7.  may  be  well  maintained  against  one  who  is  tenant 
V.  for  half  a  year,  notwithstanding  that  the  statute  only  speaks  de 
Q^^  dimissione  ad  temiinwn  annorums  and  by  Plawden  467.  who  is  of 
opinion,  upon  die  statute  of  1  E.  6.  c.  12.  that  clergy  shall  be 
taken  away  from  a  man  who  steals  a  horse^  notwithstanding  the  sta- 
tute only  speaks  of  those  who  steal  horses  in  the  plural  number ; 
then  a  fortiori  shall  this  decree,  which  is  pro  bono  ecdestee^  and 
tends  to  the  maintenance  of  religion  and  the  suppression  of  fraud, 
be  taken  by  equity*  And  therefore  it  seems  that  if  the  rent  of  a  robe, 
or  of  quarters  of  com  or  grain,  be  reserved  upon  houses  in  London, 
and  there  are  such  rents,  as  we  have  seen  above  from  F.  N.  B. 
[  317  3  and  the  Register,  the  parson  shall  have  tithes  of  such  rents  accord- 
ing to  the  value  of  those  things,  and  yet  they  are  not  within  the 
words  of  a  rent  of  a  sum  certain.  And  if  the  lessee  by  the  same 
indenture  by  which  the  lease  is  granted,  covenants  to  pay  10/.  per 
annum  to  the  lessor  of  a  house  in  London,  this  is  a  rent  within  the 
intent  of  the  decree,  so  that  the  parson  shall  have  tithes  of  it.  4. 
The  consideration  which  is  decreed  is  not  by  way  of  amplification 
for  the  increase  of  the  parson's  revenues,  but  rather  by  way  of  di- 
minution ;  for  whilst  the  ordinance  of  Niger  bishop  of  London,  the 
pope's  bull,  and  the  constitution  made  by  the  common  council,  allow 
35.  6d,  in  the  pound  annually,  now  this  decree  gives  only  2^.  9^. 
in  the  pound  per  annum,  and  is  an  argument  that  the  decree  should 
be  taken  by  equity.  Besides,  this  decree  not  enacting  any  thing 
new,  but  only  making  a  provision  that  whereas  such  offerings  and 
at  such  time  were  paid  for  houses  in  London,  there  should  be  now 
such  a  sum  according  to  such  a  rate  paid  at  such  a  time,  it  is  rea- 
sonable that  a  liberal  construction  should  be  given  to  it.  And  as 
to  the  objection,  that  the  constitutions  of  the  bishop  of  London,  the 
pope's  bulls,  or  the  acts  oftheccnnmon  council,  cannot  impose  any 
charge  upon  the  inheritances  of  men,  I  will  not  maintain  that  they 
have  any  such  power ;  but  I  say  that,  before  any  of  those  ordi- 
nances were  made  or  papal  bulls  granted,  there  was  by  the  custom 
of  London  such  a  duty  due  out  of  the  houses  in  London  to  the  par- 
Supni  259.  sons,  as  it  appears  by  Dr.  Grant's  case,  1 1  Bep.  where  it  is  holden, 
that  a  suit  may  be  maintained  in  the  spiritual  court  for  those  duties. 
And  the  original  instrument  of  Niger's  ordinance  and  the  pope's 
bulls  shew  as  much :  for  it  is  said  that  the  citizens  of  London  shall 
pay  such  rates  protd  etiam  eatenus  longe  retroactis  temporibus  et  tern- 
'  pore  pnescrij^ibili  per  parochianos  ecclesiarum  dictce  civitatis  consue^ 
turn  extiterat.  5.  It  appears  by  the  ordinances  that  the  rates  shall 
be  paid  prout  domus  et  hospitia  locabantur,  sive  locari  poterant,  se- 
cundum veram  astimationem:  the  ordinances  of  ancient  time  there- 
fore being  so,  and  there  being  now  an  alteration  in  the  manner  of 
the  ratesy  it  is  reasonable  that  this  decree  should  be  expounded 
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according  to  the  ancient  ordinances;  and  that  as  the  reservation      1617* 
of  25/.  per  annum  by  way  of  fine  and  income  tends  only  to  'defraud  ,  - 

the  parson  of  his  tithes,  according  to  a  due  proportion,  and  would  t. 
have  been  a  fraud  cursed  with  beU^  book,  and  candle  in  ancient  times,  ^^"^^L!^ 
and  as  it  shews  that  the  house  is  of  such  a  value  to  be  leased,  and 
would  have  been  leased  at  that  value,  according  to  that  rate,  then 
should  the  tithes  be  now  paid.  6.  As  the  decree  has  by  an  equity 
been  interpreted  for  the  disadvantage  of  the  parson,  by  the  same  [  S18  ] 
reason  should  it  be  expounded  by  an  equity  for  his  benefit  and  ad- 
vantage; and  therefore,  in  21  EUz,  in  the  king's  bench  it  was  ad- 
judged, that  where  the  owner  of  a  house  in  London  paid  a  rent  to 
the  king  which  was  given  to  him  by  the  statute  of  1  E.  6.  c.  14. 
made  against  superstitious  uses,  he  should  only  pay  tithes  accord- 
ing to  the  value  of  the  house  beyond  that  rent,  and  not  according 
to  the  true  value :  and  the  law  should  be  the  same,  where  he  paid 
a  quit  rent  or  a  rent  charge  to  another  out  of  the  house :  for  it  is 
not  reasonable  that  he  should  pay  tithes  according  to  the  true  value 
out  of  the  house,  and  yet  should  be  chargeable  farther  with  a  rent 
to  another  person.  So  then  in  the  case  at  bar,  since  the  owner 
has  a  benefit  upon  the  reservation  of  the  25L  per  annum  by  way  of 
income,  it  is  reasonable  that  the  parson  should  be  respected  accord- 
ing to  that  benefit  which  arises  to  the  owner.  As  to  the  objection, 
that  here  is  not  any  fraud  at  the  common  law,  nor  fraud  within 
the  meaning  of  this  decree,  because  the  rent  in  which  the  fraud  b 
supposed  to  be  committed,  and  the  person  against  whom  it  is  in- 
tended were  not  in  esse  at  the  time,  I  deny  the  ground  of  it,  because 
it  is  repugnant  to  several  acts  of  parliament :  for  it  appears  by  the 
statute  of  Marlbridge,  c.  6.  that  where  the  tenant  enfeoffed  his  first- 
bom  son  or  a  stranger  by  collusion  to  defeat  the  lord  of  his  ward- 
ship, it  was  fraud  at  the  common  law,  and  it  is  also  fraud  by  that 
statute ;  and  yet  the  lord  against  whom  the  fraud  was  committed 
had  no  present  right.  So,  where  one,  pending  an  action  against 
him,  makes  a  feoffment  to  his  friends  to  the  intent  to  hinder  exe- 
cution from  being  had  against  him  of  his  lands ;  this  is  fraud  by 
the  common  law  according  to  13  Eliz.  Dy.  294.  and  it  is  also  de- 
clared to  be  so  by  the  statute  of  27  Eliz.  c.  4.  and  yet  the  judge- 
ment which  made  the  land  chargeable  was  not  in  being  when  the 
feoffment  was  made.  And  I  am  of  opinion,  that  if  there  be  a  sale 
of  lands  without  any  consideration,  and  afterwards  the  grantor  be- 
come indebted  to  the  king,  such  lands  will  be  liable  to  the  king's 
debt  As  to  what  has  been  put  on  the  54  JS.  1.  Garranty  88.  that 
if  before  any  purchase  of  the  lands  in  tail  the  tenant  in  fee  make  a 
feoffment  of  his  lands,  and  afterwards  purchase  lands  in  tail  and 
make  a  feoifrnent  with  warranty,  there  is  no  fraud  at  all  in  that, 
and  therefore  it  is  not  to  be  resembled  to  other  cases  where  there 
is  fraud.    And  as  to  the  objection  which  has  been  made,  that  the 
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161 7.     second  branch  of  tUe  decree  shews  that  hare  has  not  been  any 

Dunn      ^"^9  inasmuch  as  the  rent  which  was  of  ancient  time  reserv^  is 

▼•         here  paid,  and  the  second  branch  aims  at  no  more  than  thisy  be* 

cause  where  the  ancient  rent  is  nc^  resenred  upon  a  lease,  or  there 


[319] 


is  n  o  rent  at  all  reserved,  the  penalty  is  only  to  pay  tithes  accord* 
ing  to  the  proportion  of  the  ancient  Reservation,  I  answer,  that 
diere  has  been  a  greater  rent  in  time  past  than  there  is  now :  for 
there  has  been  a  reservation  before  in  the  same  manner  as  the  re- 
toration  is  now  made ;  so  that  notwithstanding  Burrell  has  hoped 
to  deceive  the  church  by  this  fraudulent  reservation  by  way  of  in* 
come,  yet  there  being  fraud  m  the  intention  and  purpose,  and 
fitiud  in  the  execution,  non  ita  effiigiet^  et  fallere  faUentem  non  est 
Jraus^  and  by  reason  of  the  precedmg  reservation  he  shall  be  forced 
to  pay  tithes  according  to  the  rate  of  it 

An  argument  that  tithes  should  be  paid  according  to  the  rate  of 
the  reservation  by  way  of  fine  and  income  may  be  well  enough 
drawn  a  convenientu  For  justice  being  the  rule  of  conveniency, 
and  the  law  being  the  rule  of  justice,  if  the  law  be  that  tithes  shall 
be  paid  according  to  that  proportion,  then  it  cannot  be  denied  but 
that  it  is  also  convenient.  And  that  the  law  is  so,  is  manifest^  1st 
from  human  provisions,  that  is,  the  common  and  statute  law,  of 
which  as  I  have  made  mention  before,  I  shall  not  insist  upon  them 
now.  2.  It  is  jus  dixnnum ;  (ot  though  the  canonists  di£fer  upon 
the  question,  whether  decima  pars  be  due  jure  divino;  yet  they  all 
agree  that  there  is  a  cofvoenient  portion  due  for  the  maintenance  of 
the  minister:  whence  it  follows  that  this  proportion  of  2s.  9d.  in 
"die  pound  being  tadSixfeisAy  2l  convenient  portion  for  the  maintenance 
of  the  minister,  the  subtraction  of  it  is  contra  jus  divinum.  8.  The 
-  law  of  the  custom  of  the  city  says,  that  a  payment  ought  to  be  made 

8iipr«259.  according  to  the  reservation  of  rent,  as  we  see  by  Dr.  Gran  fa  case, 
1 1  Bep.  et  consuetudo  ex  rationabiU  causA  usitata  privai  communem 
legem,  be  it  thejiis  scriptumj  or  the  jus  non  scriptwn.  4.  The  law  of 
the  consuUa  prudentum  has  directed  the  payment  of  tithes  for  houses 
in  London  to  be  made  in  this  manner ;  as  Niga*  bbhop  of  Jjondm  in 
the  time  of  H.  8.  pope  Innocent  in  the  time  of  H.  4<.  pope  Niduias 
in  the  time  of  JFf.  6.  the  order,  decree,  proclamation,  and  statute,  io 
the  time  of  i?.  8 .  which  payment  therefore  ought  to  be  now  continued 
accordingly,  not  fraudulently  subtracted  contrary  to  law  and  justice. 
5.  The  law,  from  the  danger  to  which  the  ministers  iX  London  ex- 
pose themselves  more  than  other  ministers  of  the'  country  do,  re^- 
quires  the  payment  of  tithes  at  the  hands  of  their  parishioners  accord- 
ing to  the  due  proportion  allotted  to  them.  For  they  are  bound  to 
be  resident,  and  to  give  comfort  to  their  flock,  in  the  time  of  the 

[  820  ]   phigue,  when  their  bodies  are  subject  to  the  danger  of  infection, 
their  minds  to  fear,  and  their  soids  to  sorrow ;  so  tiiat  being  in 
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greater  danger  than  other  ministers  are,  they  ought  to  have  a     ^617> 
greater  reward  than  others  have.    There  are  many  other  conveni-      j^,,^ 
eqcies  which  I  will  not  now  insist  upon,  because  in  speaking  of  them        ^ 
at  this  time  and  in  thb  place,  I  should  be  like  a  Phortnio  teaching      q^ 
the  precepts  of  war  to  an  expert  Hannibal.     And  as  to  the  objec- 
tions which  have  been  made,  that  if  tithes  were  to  be  paid  se- 
€undum  veram  astimationemj  every  parish  would  be  as  great  in  value 
as  a  bishoprick,  I  answer,  1.  that  this  parish  of  Gracechurch,  being 
a  parish  consisting  of  very  few  families,  is  not  in  any  danger  of  that 
abundance.     2.  The  value  will  not  be  proportionally  greater  now, 
than  it  was  before  the  making  of  the  statute  of  37  H.  8.  at  which 
time  there  was  a  greater  sum  paid«     S.  Where  the  parishes  are  so 
large,  there  is  a  means  afforded  of  associating  other  learned  men  to 
them,  and  of  endowing  vicarages.     And  as  to  the  ^objection  that 
iiouses  are  for  expence  and  hospitality,  and  therefore  not  to  be  re* 
sembled  to  land,  I  answer,  1.  that  that  objection  might  have  been 
made  before  the  statute,  and  there  is  no  better  ground  for  it  now 
than  there  was  then.  '  2.  The  statutes  of  27  H.  8.  &  37  H.  8.  do 
not  conceive  any  deduction  to  be  necessary  for  the  repair  of  houses, 
as  the  1  E,  6.  does  for  barren  ground,  and  therefore  they  made  no 
provision  for  it,  nor  are  we  to  make  any.     3.  The  law  &vours 
agriculture  more  than  houses,  the  one  being  more  beneficial  to  the 
commonwealth  than  the  other. 

In  the  following  term,  viz.  TV.  16  Ja.  the  case  was  argued  in    • 
the  same  place  by  sir  TTto.  Covenityf  the  king's  solicitor,  for  the 
defendant.     He  said,  I  shall  consider,  1.  how  the  case  stood  before 
the  decree.     2.  I  shall  consider  the  several  parts  of  the  decree.  As 
to  the  1st  point,  before  the  decree  and  the  act  of  parliament,  there 
were  not  any  tithes  due  by  the  course  of  the  common  law  of  houses 
in  London.     1.  In  regard  that  tithes  are  only  due  of  such  things  as 
yield  an  increase,  of  which  nature  houses  are  not;  for  they  rather 
decrease,  than  increase,  inasmuch  as  they  require  reparations.     2. 
Tithes  are  due  out  of  the  profits  and  revenue  of  things,  and  do  not 
charge  the  inheritance ;  and  it  is  for  that  reason,  that  they  are  de- 
terminable in  the  ecclesiastical  court;  for  if  they  charged  the  inhe- 
ritance, then  they  would  be  determinable  at  common  law :  but  of 
houses  there  is  no  profit  or  revenue,  and  therefore  tithes  cannot  be 
due  of  them.     8.  Tithes  are  things  collateral  to  the  land,  and  not 
issuing  out  of  the  land,  and  therefore,  according  to  42  E.  S.  13  8c 
SO  if.  8.  Dy.  (a)  the  parson  shall  have  tithes  of  land  contrary  to  his  Supn  us. 
own  feoffment  or  lease ;  and  in  7  E.  6.  Dy.  (b)  in  an  assize  for  a 
'  portion  of  tithes,  it  appears  that  it  is  not  necessary  to  name  the  terre- 
tenant.     But,  if  tithes  were  to  be  paid  of  houses,  then  they  would  Supn. 
tssne  out  of  houses,  which  is  contrary  to  the  rules  of  law.     4.  It  [  ^O 

{a)  P.  4S.  a.  (6)  P.  8S.  a. 


321  CASES. 

1617*     hfts  been  often  adjudged  that  houses  are  discharged  from  the  paj* 
-.  ment  of  tithes  by  the  common  law  without  a  special  custom ;  and 

▼.  for  that  reason,  in  39  &  40  Eliz,  in  the  common  pleas,  between 
^^^'q^^  DaUson  and  Romer^  it  was  adjudged  that  tithes  were  not  due  of 
Sttptm  259.  houses,  and  with  that  accord  the  resolution  in  Dr.  Grants  case,  and 
prm  263.  ^^  ^^^^^  ^f  j^^^  LayJUldy  in  the  12th  of  James  in  the  common*  pleas. 
8.  Notwithstanding  tithes  were  neither  paid  nor  due  for  houses  in 
London^  yet  from  the  beginning  the  ministers  of  London  had  a  com- 
petent provision  made  for  them  by  glebe  which  was  given  to  them, 
oblations,  obventions,  and  other  casual  duties,  which  arose  upon 
marriages,  christenings,  burials,  and  such  other  things,  as  it  ap- 
pears by  SO  E.  S.  &  S8  E.  S.  13. ;  and  by  the  records  in  London  it 
appears  that  the  offerings  for  houses  in  London  were  paid  in  this 
manner :  for  he  who  paid  205.  rent,  on  every  Sunday  or  every  apos- 
tle's day,  the  vigil  of  which  was  a  fast,  paid  a  half-penny ;  or,  if  he 
paid  but  lOs.  rent,  he  was  to  pay  only  a  &rthing ;  which  amounted 
at  the  most  but  to  25.  Sd.  in  the  pound ;  and  sometimes  indeed  it 
was  less,  as,  when  one  of  the  apostle's  days  fell  upon  a  Sunday^  fi>r 
then  there  was  only  one  halfpenny  or  fiuthing  paid  for  both.  And 
this  manner  of  payment  rather  decreasing,  it  was  established  by  a 
constitution  oi  Roger  Niger  bishop  oiLo/ndon;  and  it  so  continued 
without  any  alteration  till  the  13  JR.  2.  when  Thomas  Arundel  arch- 
bishop of  Canterbury  made  an  explanation  of  the  constitution,  and 
obtruded  upon  the  citizens  of  London  twenty-two  days  more  than 
<  were  usual,  which  raised  the  sum  to  35.  6d.  in  the  pound.  And 
this  explanation  was  confirmed  by  pope  Innocent  in  5  H.  4.  and 
afterwards  by  pope  Nicholas  in  30  H.  6.  But  there  was  a  constant 
struggle  on  the  part  of  the  citizens  against  this  explanation,  and 
the  records  of  Guildhall  in  32  if.  6.  state  this  order  of  explanation 
to  be  destructorius  rather  than  declaratoriusj  and  to  be  obtained  sut" 
reptive  et  abruptivi  without  summoning  the  citizens,  and  without 
any  assent  to  it  on  their  part ;  and  thereupon  there  was  after  that 
time  a  perpetual  agitation  between  the  ministers  and  citizens  of 
London  in  the  court  of  Rome  and  in  the  ecclesiastical  courts  about 
the  payment  of  those  offerings,  until  at  length  it  was  settled  by 
tlie  decree  made  in  27  H.  8.  when  it  was  established  according  to 
the  purport  of  the  decree.  And  upon  the  several  parts  of  this  de- 
[  822  ]  cree  arise  the  two  questions  which  have  been  made  and  argued  oo 
the  other  side :  the  first  of  which  is,  whether,  as  the  25U  were  re- 
served by  way  of  fine  and  income  payable  during  the  term  at  the 
same  days  and  feasts  as  the  rent  of  5/.  is  payable,  whether  tithes 
shall  be  paid  according  to  the  rate  of  5/.  only,  or  according  to  the 
rate  of  80/.  and  if  the  251.  shall  be  said  to  be  a  rent  ?  2.  Whether 
the  reservation  of  this  25/.  per  ann.  by  way  of  fine  and  income  shall 
be  said  to  be  a  firaud  to  evade  the  statute  ?  As  to  the  first  qnestioiiy 
I  say  that  this  25/.  which  is  reserved  by  way  of  fine  and  income 
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(mmiot  be  said  to  be  any  rent  of  the  houses ;  fof  according  to  Lit-  1617« 
Ueton  there  are  only  three  rents,  namely,  a  rent-sendee,  a  rent-  j^^ 
charge,  and  a  rent-seek ;  and  this  fine  and  income  cannot  be  said  v. 
to  be  any  of  those  three  rents,  whence  it  follows  that  it  is  not  a  ^^"o^gl 
rexkt,  et  argumentum  a  divisione  Jbrtissimunu  2.  This  fine  and  in« 
come  hfts  none  of  the  qualities  and  properties  of  a  rent ;  for  1 .  There 
b  no  distress  incident  to  it :  2.  Upon  an  evicticm  of  the  house  there 
will  be  no  discharge  of  this  fine.  3.  There  will  not  be  any  appor- 
tionment of  this  fine  upon  an  eviction  or  grant  of  part  of  the  house. 
4w  Upon  an  entry  or  feoffinent  over  of  the  house  there  will  not  be 
any  extinguishment  or  suspension  of  the  fine.  5.  This  fine  or  in- 
come is  not  incident  to  the  reversion,  nor  will  it  pass  with  it.  6.  It 
ahall  not  be  said  to  be  a  rent  either  in  respect  of  die  lessor,  or  in 
frespect  of  the  lessee :  for,  in  respect  of  the  lessor,  it  is  a  chose  in 
action  which  cannot  be  granted  over,  and  which  will  go  to  the  exe- 
cator,  and  will  not  descend  to  the  heir ;  and  in  respect  of  the  lessee, 
it  will  not  bind  as  a  rent  will  do ;  and  for  that  reason,  in  the  book 
of  45  £•  8.  11.  if  a  lease  be  made  to  baron  and  feme  with  such  a 
reservation  of  a  fine  as  in  the  case  at  bar,  it  will  not  bind  the  feme, 
notwithstanding  that  she  agreed  to  the  lease,  as  another  rent  would 
do ;  and  10  Eliz.  Dy.  275.  in  the  lord  Dar(j/s  case,  it  was  resolved, 
that  where  such  a  reservation  was  made  as  in  the  case  at  bar,  the 
king  should  not  have  the  rent,  nor  could  relief  be  given  upon  the 
ground  of  fraud. 

As  to  what  has  been  objected,  that  the  fine  in  the  case  at  bar 
shall  be  said  to  be  a  rent  for  five  reasons,  1st.  from  the  et3rmology ; 
%.  from  the  common  appellation ;  S.  the  judgement  of  the  CTmmon 
law ;  4.  the  judgement  of  the  ecclesiastical  law  which  is  to  be  re- 
garded in  a  case  of  tithes ;  5.  from  the  intention  of  the  decree ;  I 
mswer,  that  as  to  the  etymology,  which  i&areddendo  vel  redeundo  in  i 
whidi  ornnis  Jructus  is  comprehended,  that  it  is  not  sufficient  to 
draw  it  within  the  general  word  of  a  rent ;  but  it  must  be  a  rent  of 
houses,  according  to  the  words  of  the  decree  and  Nigef^s  constitu-  [  S2S  1 
tioii,  which  call  it  pensio  domds,  and  Undwood^  who  calls  it  pensio 
4pkg  prooenit  ex  domo :  and  this  fine  and  income  cannot  be  said  to 
be  «  rent  of  a  house,  nor  to  be  recoverable  firom  it,  because  this 
fine  charges  only  the  person,  whereas  a  rent  of  a  house  charges  the 
houscr  <^d  ^^  person  is  only  charged  in  respect  of  the  house ;  and 
therefore,  notwithstanding  the  house  be  burnt  and  consumed,  or  the 
lease  thereof  utterly  avoided,  yet  shall  the  lessee  pay  this  fine,  for 
bia  person  is  bound  in  respect  of  the  collateral  covenant,  and  the 
rent,  neither  issues,  nor  is  it  rendered,  out  of  the  house.  Then  as 
to  die  2d.  point,  viz.  common  appellation,  this  is  not  a  rent  even  in 
that  sense :  for  the  Londoners  take  notice  of  this  as  a  fine  and  in- 
come, and  call  it  so,  and  not  a  rent :  but,  admitting  that  tids  fine 

Yqu  I.  X  .  . 
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1617.     were  a  rent  in  common  appellation,  that  is  no  argument  to  make  it 
— Tj]  a  rent  witliin  the  interpretation  of  a  statute,  which  requires  a  legal 

▼.  interpretation,  and  not  a  vulgar  appellation,  according  to  the  case 
of  IS  &  14  Eliz.  Dy.  296.  h.  where  it  is  adjudged,  that  a  bastard 
shall  not  be  a  child  advanced  within  the  statute  of  32  H*  8.  c  1. 
and  yet  according  to  39  E.  3.  he  is  a  son  in  common  appellation, 
for  he  isJUius  naiura.  And  if  a  parson  or  other  ecclesiastical  per- 
son covenant  that  another  shall  enjoy  his  land  for  so  many  yeaft ; 
notwithstanding  this  is  a  lease  in  common  appellation,  yet  it  is  not 
a  lease  within  the  statute  of  ISEliz.  c.  13.  so  as  to  be  avoided ;  for 
the  statute  of  14  Eliz»  was  made  on  purpose  to  avoid  such  sort  of 
covenants.  Besides,  the  statute  of  37  //.  8.  being  penned  by  grave 
and  learned  men  who  are  named  in  the  statute  and  decree,  it  is  not 
requisite  that  an  interpretation  be  made  according  to  vulgar  appd- 
lation,  they  being  sufficiently  conusant  what  phrases  to  use.  But, 
admitting  that  an  interpretation  were  allowable  of  a  rent  according 
to  common  appellation,  yet  this  fine  is  not  a  rent  within  the  com- 
pass of  the  decree,  because  this  manner  of  reservation  by  way  of 
fine  and  income  was  not  in  use  before  the  making  of  the  decree  and 
statute  of  SI  H.  8.  and  not  being  a  rent  in  common  appellation  at 
that  time,  it  cannot  be  drawn  within  the  statute  at  this  day,  not- 
withstanding that  it  be  now  a  rent  in  common  appellation :  and 
Carter's  case,  in  25  Eliz,  does  not  make  against  this,  because  that 
statute  was  made  on  purpose  to  be  applied  to  a  vulgar  appellatioo. 
As  to  the  3d.  cause,  viz.  the  judgement  of  the  common  law,  not- 
withstanding that  the  lessor  in  his  reservation  of  it  calls  it  a  rent 
where  it  is  reserved  out  of  a  mill,  out  of  an  advowson,  or  out  of 
goods,  yet  in  judgement  of  law  it  is  only  an  annual  payment,  and 
not  a  rent,  and  so  the  judgement  of  law  is  that  it  is  not  a  rent,  as 
[  824  ]  we  see  by  I  H.6.  9  H.  6.  whatsoever  the  reservation  of  the  party 
may  be.  It  is  to  be  observed  too  that  \\  H.  4.  &  F.  N.  B.  call  it 
annuus  redditusj  and  not  by  the  name  of  quatuor  libratas  reddiHIs^ 
which  is  that  by  which  a  rent  is  demanded,  as  we  see  by  the  books 
before  cited ;  and  therefore  the  books  which  are  produced  to  prove 
an  annuity  to  be  a  rent  in  judgement  of  law,  strongly  prove  the 
contrary.  For  1.  a  rent  is  not  demanded  by  the  name  of  annm 
redditHSf  but  of  quatuor  libratafnim  redditus:  2.  The  warrant  of 
attorney  in  a  writ  of  annuity  is  in  a  plea  of  debt ;  whereas  in  a  pre- 
cipe for  rent  it  is  in  a  plea  qfland^  according  to  11  iJ.  4.  which  sbeWs 
that  annuus  redditus  and  a  rent  are  different.  3.  It  is  not  sufficient 
to  prove  it  a  rent  in  judgement  of  law,  without  proving  it  to  be  a 
rent  out  of  a  house ;  and  of  that  nature  this  fine  and  income  is  not; 
because  it  Is  a  chose  in  action  which  charges  the  person,  like  an 
annui^,  and  is  not  grantable  over ;  and  if  an  annuity  be  granted  to 
pay  out  of  a  person's  coffers,  the  grantee  mu^t  resort  to  the  person 
of  the  grantor  to  charge  him  in  a  writ  of  annuity,  and  cannot  go  to 


CASES.  S2i 

the  coffers  to  take  the  annuity  out  of  them.     As  to  the  4th  point,      1617* 
viz,  the  judgement  of  the  ecclesiastical  law,  it  is  not  material  in  the      ^^^^^  ' 
case  at  bar  what  that  may  be ;  for  a  construction  is  not  to  be  made         ▼• 
in  this  case  of  canons  of  the  church  or  any  other  part  of  ecclesias-      gS^ 
tical  law,  where  their  exposition  and  judgement  are  to  be  received, 
and  credit  is  to  be  given  to  them ;  but  an  exposition  is  to  be  made 
of  an  act  of  parliament,  which  is  part  of  the  temporal  law ;  and 
such  exposition  must  be  according  to  the  temporal  law,  notwith- 
standing that  it  concerns  ecclesiastical  things.    And  for  this  reason 
It  appears  by  7  Eliz.  By.  237.  8  Eliz.  By.  255.  4  Rep.  (a)  Holland's 
case,  that  the  statute  of  21  H.  8.  is  expounded  to  make  an  avoid- 
ance without  any  declaratory  sentence,  according  to  the  common 
law,  notwithstanding  it  concerns  an  ecclesiastical  person.      The 
same  exposition  is  also  made  of  the  statute  of  IS  Eliz.  c.  12.  for  not 
reading  the  articles,  as  we  may  see  by  23  Eliz.  Dy.  377.  &  30  Eliz^ 
Morris  and  Eaton's  case,  and  yet  it  concerns  both  an  ecclesiastical 
thing,  and  an  ecclesiastical  person.    It  is  to  be  observed  too,  that  the 
act  of  parliament  makes  the  lord  mayor  of  i/ort^^  and  the  lord  chan- 
cellour  of  England  the  expositors  of  this  statute,  for  which  reason  an 
exposition  is  to  be  made  according  to  the  common  law,  and  not  ac- 
cording to  the  judgement  of  the  ecclesiastical  law ;  and  prohibitions 
have  been  often  granted  where  a  libel  has  been  exhibited  in  the  eccle- 
siastical court  for  the  tithes  of  rent  of  houses  in  London,  as  was  done 
in  the  case  o(  Price  and  Watts,  Sit  Eliz.  B.R.  SiM.  5  Ja.  in  the  case  of 
Scudamore  and  Bell,  in  C.B.  and  in  the  case  of  Dr.  Prouse,  Tr.    [  325  ] 
15  Ja.  which  shews,  that  the  judges  of  the  ecclesiastical  law  are  not  supra264. 
judges  in  this  case,  but  that  judgement  is  to  be  given  according  to 
the  rule  of  the  common  law.     Here  are  no  Latin  words  for  the 
grammarians,  nor  civil  law  terms  for  the  civilians  to  give  their  ex- 
position of:  but  here  is  a  plain  English  statute,  of  which  a  construc- 
tion is  to  be  made  according  to  the  rules  of  the  common  law.    And 
it  hath  been  often  adjudged  upon  the  statute  of  31  E.3.  c.  11.  which 
warrants  the  granting  of  administration  of  the  goods  of  an  intestate, 
that  a  lease  for  years  is  bona  within  that  statute :  and  in  7  H.  4.  6. 
it  is  ruled  upon  the  statute  of  4  E.  3.  c.  7.  which  gives  trespass  de 
bonis  asportatis  in  vitd  testatoris,  that  executors  may  have  an  ejec^ 
tionejimue  upon  an  ejectment  in  the  life  of  the  testator ;  and  so  they 
may  have  a  ravishment  of  ward  according  to  11  H.  4?.  55.    As  to 
the  fifth  point,  viz.  the  intent  of  the  decree,  I  insist,  that  this  fine 
and  income  of  25/.  per  ann.  is  not  a  rent  within  the  intent  of  the 
decree.     For  when  an  act  of  parliament  speaks  of  a  rent,  it  must 
be  intended  to  be  such  a  rent  as  is  properly  a  rent ;  as,  where  an 
act  of  parliament  makes  mention  of  escuage,  it  is  to  be  understood 
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1617.      of  that  which   is  properly  escuage,   which  %  escuage    uncertain. 

""T^  Besides,  every  rent  is  not  within  the  compass  of  the  decree;  and 

•  V.  therefore  if  the  rent  be  not  of  a  certain  value,  as,  if  the  rent  re- 
^"^"'^  served  be  a  spur  or  a  horse,  Sfc,  without  the  addition  of  any  value, 
it  is  not  a  rent  within  the  statute,  not  being  of  any  certain  value. 
So,  it  must  be  a  yearly  rent ;  for  which  reason  if  it  be  a  rent  of  ibat 
kind  upon  which  an  action  of  debt  does  not  lie  till  the  last  day,  as 
in  Walkers  case,  3  Rep.  22.  &  F.N.B.  130  H.  and  in  the  case  at 
bar,  it  is  not  a  rent  within  the  intent  of  the  decree.  It  appears  by 
an  examination  of  the  several  branches  of  the  decree,  that  the  rent 
which  the  decree  has  in  contemplation,  is  such  a  rent  as  is  properly 
a  rent,  and  arises  upon  a  reservation,  and  issues  out  of  the  houses : 
for  the  first  of  those  clauses  is,  where  any  lease^  Sfc.  shall  be  made 
of  any  house  reserving  less  rent  than  hath  been  paid^  Sfc, :  the  second  is, 
where  any  person  shall  demise  any  dye-house  or  brew-house^  or  the  like, 
reserving  a  renty^c:  the  third  clause  is  concerning  the  payment 
of  tithes  according  to  the  rates  of  those  several  rents  reserved  ;  so 
that  if  there  be  not  a  rent  reserved  and  issuing  out  of  the  houses, 
(and  the  fine  and  income  in  the  case  at  bar  is  not  such)  then  it  is  not 
.within  tlie  intention  of  this  decree.  But  farther,  the  decree  has  a 
clause  for  an  abatement  of  the  rent  in  case  where  the  house  is  burnt; 
and  this  income  is  not  within  that  clause,  because  it  shall  be  paid 

[  326  ]  notwithstanding  any  such  casualty,  and  there  is  no  need  of  any  new 
reservation.  And  by  a  clause  in  the  decree,  assignees  are  chargeable 
according  to  a  proportion  with  the  rent,  and  there  cannot  be  any 
apportionment  of  this  fine  and  income,  and  therefore  it  is  not 
within  the  intention  of  the  decree.  Nor  is  it  the  intention  of  this 
decree  to  take  up  the  rack  rent,  for  that  is  contrary  to  the  intent 
of  all  the  other  acts,  as  31  H.S.c.  12.  87  H.  8.  c.  12.  1  E.  6.  c.  14, 
IS  Eliz.  c.  10.  which  only  aim  at  the  reservation  of  the  ancient 
rent;  and  if  the  makers  of  the  decree  had  aimed  at  the  value  of  the 
houses,  they  might  have  said  a  rate  to  b^  paid  according  to  the  value 
of  the  houses  and  not  according  to  the  reservation  of  the  rent.  And 
if  tithes  should  be  paid  for  this  fine  and  income,  there  might  be  a 
pajonent  beyond  the  value  of  the  house;  for  the  lessee  is  bound  to 
pay  this  income  whatever  may  become  of  the  house ;  and  there- 
fore it  is  possible,  that  the  house  might  be  forfeited,  or  there  might 
be  an  eviction,  or  a  new  lease  might  be  granted  of  it ;  and  then 
tithes  would  bd  paid  for  it  according  to  this  income,  and  also  ac- 
cording to  the  proportion  of  rent  newly  reserved,  which  is  contrary 
to  the  intention.  It  never  could  be  the  intention  of  the  decree  to 
oppress  young  tradesmen,  and  if  the  law  should  incline  to  this  ex- 
position, that  tithes  should  be  paid  according  to  the  proportion  of 
this  income,  they  would  be  oppressed ;  for  either  they  must  pay 
great  sums  immediately,  which  they  are  not  able  to  do;  or  beyond 
their  fines  and  incomes  which  they  pay  annually,  they  must  pay  an 
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eighth  part  more  for  tithes,  which  would  be  exceedingly  mischiev-      l6l7. 
ous.     Besides,  it  would  be  very  inconvenient  to  force  men  to  lease      ^^^^ 
their  houses  at  a  rack  rent,  as  suppose  they  should  be  tenants  in  tail,         v. 
4^.  for  after  they  have  once  raised  the  rent,  they  cannot  lower  it  ^^^^^ 
when  they  wilL     And  as  to  the  objection,  that  this  construction 
to  pay  tithes  according  to  the  proportion  of  income  is  pro  bono 
eccl€sii€f  and  therefore  is  to  be  extended  as  far  as  it  can  be,  I  answer, 
in  the  first  place,  that  it  is  observable,  that  this  decree  is  made  in 
enlargement  and  amplification  bf  what  was  paid  to  the  ministers 
before,  and  not  by  way  of  diminution ;  for  whereas  only  2s.  6d. 
was  due  before  the  decree,  now  by  the  decree  it  is  at  the  rate 
of  2s.  9d.    in   the  pound.     2.  This  rate  of  2^.  9d.  in  the  pound 
being  more  than  is  allowable  either  jure  divino^  by  the  common 
law,    or   by   custom,    (for   those    laws   allow   only  a  tenth   part, 
whereas  this  is  an  eighth  part),  it  is  not  reasonable  to  extend  it  &r- 
ther  than  the  words  import     S.  There  being  an  imposition    of 
the  payment  of  tithes  upon  several  things,  as  dye-houses,  brew- 
houses,  stables,  gardens,  S^c,  upon  which  there  was  not  any  impo-    [  327  ] 
sition  before,  it  was  consistent  with  reason  only  to  give  an  allow- 
ance of  payment  of  tithes  according  to  the  rate  of  what  is  properly 
a  rent,  and  not  according  to  the  rate  of  the  fine  or  income ;  and  the 
more  especially  so,  because  the  ancient  constitution  was  that  titlies 
should  be  paid  at  the  tate  prout  domus  locabantur^  and  not  proUl 
locari  poterunU      4.  The  decree   imposes  fine  and  imprisonment 
upon  those  who  do  not  pay  their  tithes,  and  therefore  it  is  to  be 
strictijurisy  as  we  see  by  Dr.  BonhanCs  case  in  8  Rep.  107. 

As  to  the  second  question,  which  is,  whether  this  reservation 
of  25/.  per  ann.  by  way  of  fine  and  income,  be  a  fraud  or  not, 
I  say,  1st.  that  it  cannot  be  a  firaud  upon  the  rules  of  the  common 
law,  because  the  person  against  whom  the  fraud  is  supposed  to  be 
committed  had  no  interest  at  all  in  the  251.  per  ann.,  in  the  reserv- 
ation of  which  the  fraud  is  supposed  to  consist.  For  there  was 
only  251.  per  ann.  anciently  reserved,  and  he  who  shall  have  re- 
medy against  fraud  at  common  law,  must  have  a  precedent  interest 
according  <o  the  cases  of  22  Ass.  pi.  72.  43  E.  3.  2.  48  E.  3.  12. 
8  E.  2.  Assise  396.  3  Rep.  83.  Upton  and  Bassetfs  case ;  in  all 
which  cases  there  was  a  precedent  interest  in  the  person  supposed 
to  be  defrauded ;  and  for  that  reason  he  had  remedy  at  the  common 
law.  But,  if  there  were  no  such  precedent  interest,  then  tliere  was 
not  any  remedy  given ;  as,  where  a  villein  alienated  his  goods  by 
fraud,  the  lord  had  no  remedy  for  them,  because  his  interest  com- 
menced only  upon  the  claim  or  the  seisure.  And  upon  17  ^.  3.  54. 
and  3  E.  3.  Colhision  29.  where  the  tenant  alienated  by  collusion, 
the  lord  had  no  remedy  before  the  statute  of  Marlbridge ;  because 
be  had  no  interest  precedent  to  the  alienation.     And  before  the 
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161 7.      statute  of  3  Ja.  c.  5.  if  a  recusant  had  purchased  lands  in  the  name 
j)^^^      of  another  person,  the  king  had  no  remedy  for  those  lands,  because 
V.  he  had  no  precedent  interest     So,  in  Mj/ghfs  case,  in  8  Rep.  (a) 

*Gofft!  where  the  father  and  son  are  joint  purchasers  of  lands  holden  in 
capite^  there  is  no  remedy  for  the  king.  And  I  conceive  that  this  re- 
servation is  not  a  fraud,  nor  material ;  inasmuch  as  the  fraud,  if  it 
be  a  fraud,  rests  in  non-feasance,  viz,  in  the  non -reservation  of  rent 
out  of  the  house ;  and  the  common  law  extends  only  to  a  fraud 
which  consists  of  a  misfeasance,  and  not  to  one  which  consists  of  a 
non-feasance ;  and  therefore  where  a  usurpation  was  had  upon  an 
infant  or  feme-covert  by  fraud,  there  was  no  remedy  before  the 
statute  of  West  2.  c.  5.  it  being  a  fraud  that  consists  of  non-feasance. 
And  the  reservation  of  25L  per  arm.  by  way  of  fine  and  income,  can- 
[  S28  ]  not  be  worse  than  it  would  be  if  there  were  no  such  reservation ; 
and  if  only  the  SLper  ann.  had  been  reserved,  without  reserving 
the  income,  it  had  been  well  enough,  because  the  ancient  rent  was 
reserved,  and  the  law  requires  no  more.  I  conceive  that  this  can 
be  no  fraud  upon  the  decree  itself;  for  the  decree  only  extends  to 
cases  where  either  no  rent  is  reserved,  or  there  is  less  than  the  an- 
cient rent  reserved ;  and  ,  there  is  no  provision  to  compel  the  re- 
servation of  a  greater  rent.  2.  The  fraud  and  covin  mentioned  in 
the  statute  goes  to  the  payment,  and  not  to  the  reservation ;  and 
here  being  a  payment  of  tithes  according  to  the  rent  of  Sl.per  ann. 
which  was  the  ancient  rent,  the  statute  will  not  extend  to  it 
3.  Upon  the  decree  itself,  if  Burrell  had  not  made  any  reserv- 
ation of  rent  at  all,  he  would  have  paid  only  after  the  rate  of  SUper 
ann. ;  he  shall  not  therefore  be  now  in  a  worse  plight  than  if  he 
hod  not  reserved  any  rent  at  all :  which  being  so,  it  is  a  very  strong 
argument  that  tithes  should  be  paid  only  afler  the  rate  of  5/. 
per  ann.  and  not  according  to  the  rate  of  the  income,  and  the  reserv- 
ation of  the  income  should  not  be  said  to  be  fraudulent,  and  to  be 
made  by  fraud  in  order  to  evade  the  statute.  As  to  what  has  been 
objected  of  the  conveniency  of  having  tithes  paid  according  to  the 
proportion  of  the  income,  I  admit  that  the  rule  of  justice  is  the  rule 
of  conveniency,  and  that  what  is  just  is  convenient ;  and  if  the  law 
be  as  I  have  argued  it  is,  then,  upon  the  rule  of  justice,  tithes  ought 
not  to  be  paid  after  the  rate  of  30/.  ]per  ann.  but  only  at  the  rate 
of  5/.  per  ann. :  and  the  statute  of  37  if.  8.  c.  12.  is  as  weU  a  re- 
.  striction  upon  the  parsons  that  they  shall  not  demand  more  than 
25.  9d.  in  the  pound,  as  it  is  an  obligation  upon  the  citizensr  ^at 
they  shall  pay  according  to  that  proportion.  And  as  to  the  ail- 
ment which  has  been  drawn  from  the  divine  right,  that  can  be  of 
no  avail  in  the  case  at  bar,  because  the  2s.  9d.  in  the  pound, 
being  more  than  the  tenth  part,  is  more  than  can  be  demanded  by 
**"■•  ■  •■-.. 
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the  law  of  God.     And  as  to  the  argument  which  has  been  drawn      1617. 
a  consensu  civitatum  et  sapientum^  neither  of  those  will  warrant  the 


opinion  of  the  payment  of  tithes  according  to  the  i-ate  of  the  fine         v. 
and  income,  but  the  contrary.     And  as  to  the  argument  which  "^"^mr*^^ 
has  been  drawn  a  convenientia  reij  if  we  are  to  be  determined  by 
this,  it  could  never  be  the  intent  to  require  a  payment  of  a  greater 
proportion  than  according  to  the  ancient  rent;    for  it  would  be 
inconvenient,    1st.  to   compel  men  to  lease  their  houses  at  rack 
rents:  2dly.  it  would  be  a  great  imposition  upon  those  beginners 
who  are  unable  to  give  fines  in  pecuniis  numeratis :   3dly.  it  would 
be  a  discouragement  to  laying  out  any  money  upon  their  houses,    C  ^^9  ] 
since  their  charge  would  be  raised  according  to  the  money  laid  out : 
4thly.  it  would  be  the  disturbance  of  a  settled  opinion,  which  hath 
been  holden  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary :  5thly.  the  London  benefices  would  be  greater  than  many 
bishopricks  in  England*     And  in  M.  5  Ja.  in  C  B.  where  Scuda^  s  Iiiit.659i 
more  and  Eire  were  plaintiffs  in  prohibition  against  Bell  parson  of  ^"'^  *^' 
Queenhithe^  it  was  resolved,  that  there  could  be  no  suit  in  the  eccle- 
siastical court  for  tithes  of  houses  in  London^  because  the  statute 
had  appointed  other  persons  to  be  judges  in  that  case.     2dly.  It 
was  agreed,  that  no  tithes  could  be  demanded  of  those  houses  which 
were  built  subsequent  to  the  making  of  the  decree,  because  the 
statute  extends  only  to  those  houses  which  paid  tithes  before.    Sdly. 
It  was  resolved,  that  a  greater  proportion  could  not  be  demanded 
of  houses  in  London  than  according  to  the  ancient  reservation,  and 
that  no  respect  was  to  be  had  to  fine  and  income,  {a) 

It  was  agreed  by  the  lord  chancdlour  and  the  other  assistants^ 
Ist*  That  the  ^25L  per  ann.  reserved  by  way  of  fine  and  income,  was 
not  a  rent.  2dly.  It  was  ordered,  that  the  records  which  had  been 
cited,  should  be  produced.  For  if  the  rate  paid  of  ancient  time 
was  only  2^.  6d.  and  so  the  decree  went  in  amplification  of  the 
ancient  proportion,  then  it  was  of  some  moment,  Niger^s  constitution 
being  ex  antiqud  consuetudine  et  tempore  prascriptibili.  Sdly.  The 
record  in  the  82  H.  6.  was  a  record  made  by  the  citizens  themselves^ 
and  therefore  not  of  so  great  authority,  {b) 

(a)  In  the  case  of  Meadhouse  and  Taylor,  B.Jl,  tithes  according  to  that  rate.     Sdly.   That  a  rent 

HU.  5  Ja,  Noy,  ISO.,  it  was  holden  in  a  prohibi-  for  half  a  year,  and  afterwards  for  another  half 

tion  to  a  suit  in  the  spiritual  court,  for  tithes  of  rent  year,  is  a  yearly  rent  within  the  meaning  of  the 

in  London^  that  by  37  H.  8.  c.  12.  the  suit  ought  to  decree.     And  note,  as  the  same  was  last  let, 

be  before  the  mayor  of  London,  by  complaint  in  not  intended  last  before  the  decree,  but  before  the 

writing,  in  nature  of  a  monttrans  de  droit,  declar-  demand  of  the  tithes. 

ing  aU  the  title.     And  if  the  suit  be  in  the  spiri-  (6)  See  the  fTarden  and  Minor  Canons  of  St,  Paul 

tual  court,  the  court  of  B.  R.  may  grant  a  prolii-  v.  Cricket,  2  Ves.  jun.  563.   infm,  14«5.     The 

bition,  though  it  hath  not  power  to  meddle  with  Warden  and  Minor  Canons^  of  St.  Paul  v.  The 

tbem,     Sdly.   It  was  resolved,  that  a  resenration  Dean,  4  Pri.  65.  infra,  toI.  ii.     Minor  Canons  of 

bj  a  lessee  for  life,  who  leases  for  years  to  A.  is  St.  Paul  v.  CWcAfi,  5  Pri.  14.  infra,  Tol.  ii. 
BOt  fofficient  to  bind  him  in  the  reversion  to  pay 
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*^^1  Tr.  l6Ja.     A.  D.  1618.     B.  R. 

t 

Ward  V.  Britton.  '  [MSS.  Calthorpe.] 

In  an  action  of  trover  and  conversion  for  two  lambs,  brought  btr 
of  4  .ff.4.     '^^i^^  against  Briitorij. a.nd  not  guilty  pleaded,  a  special  verdict  wa» 
c.  12.  does    found ;  upon  which  the  case  appeared  to  be  as  follows. 
Ticarage  The  prior  of  Daventre  being  seised  of  the  rectory  of  Norton  in 

hrf"^^  the  county  of  Northampton^  appropriated  in  proprios  usus^  and  there 
1st  of  R.  2.  being  also  a  vicarage  endowed  with  the  altarage  and  small  tithes,  an 
and  it  was  ordinance  was  made  in  30  H.  6.  by  pope  Nicholas,  (which  purported 
to  the  pope  in  its  recital  to  be  made  at  the  petition  of  the  king),  that  thenoe- 
suaT^^  ^^^  ^^^  parish  church  of  Norton  should  not  be  governed  by  a 
cange,  and  perpetual  vicar,  but  the  cure  should  be  served  by  the  monks  of  the 
J^"^^*^^  priory,  or  by  a  secular  priest  ad  nutum  prioris^  non  obstantibus  ofc- 
sooage,  nou  quibusstaUUisj  praoisionibuSf  et  ordinaiionibus  in  contrarium,  et  licentid 
imr  that  clioTum  quorumcunque  non  reqttisitd.  The  prior  of  Daventref  by 
i^t^^n^  virtue  of  this  ordinance,  served  the  cure  by  his  monks,  or  by  secular 
515^  priests,  who  were  removeable  at  his  pleasure,  and  received  the 

2  Ro.  Rep.  profits  of  the  vicarage  until  the  passing  of  the  act  of  27  H.  8.  when 
Fdm.  113.  the  priory  was  dissolved,  and  with  all  its  possessions  granted  to  John 
219.  &C.  hishop  of  Lincoln,  and  TAom^i5  .^4im2Z^  lord  chanceUoiir  of  JSiig/biu/, 
to  the  use  of  the  master  and  fellows  of  Christ  Church  college  in  Ox* 
ford.  The  lord  CronvweU  being  vicar-general  in  ecdesiastical  causes, 
united  the  church  and  chapel  of  Norton  to  Christ  Church  coll^^  but 
without  making  mention  of  the  vicarag^iVa  quod  the  college  should 
have  all  the  profits,  Sfc.  The  king  confirmed  the  union,  ita  quod 
the  church  should  enjoy  the  church  and  chapeL  The  college  served 
the  cure  by  their  priests  and  curates,  allowing  them  a  pension ;  and 
afterwards  in  87  H.  8.  the  college  surrendered  the  rectoiy  and 
vicarage  to  the  king,  in  whose  hands  they  remained  until  12  Ja* 
when  he  granted  both  to  Ward,  who  took  the  tithes  and  all  the 
profits,  and  only  allowed  a  pension  to  one  who  served  the  cure* 
Some  time  afler,  Britton  obtained  a  presentation  from  the  king^  and 
was  admitted,  instituted,  and  inducted  to  the  vicarage,  and  being 
so  inducted  took  the  two  lambs,  as  being  parcel  of  the  tithes  where- 
with the  vicarage  was  endowed,  upon  which  Ward,  the  patentee, 
brought  this  action. 

Benedict  Langden  of  the  Middle  Temple  argued  for  the  plaintiff.— 
I  conceive,  1  st.  that  by  the  instrument  made  by  pope  Nicholas  A.  D. 
[331]  14-5 1,  there  was  a  dissolution  of  the  vicarage,  so  that  there  was  no 
longer  any  vicarage  at  all,  but  only  a  parsonage  as  it  was  at  first 
before  any  vicarage  was  endowed.  2dly.  I  conceive  that  the 
plaintiff  has  good  right  to  the  tithes  by  virtue  of  the  instrument  of 
dissolution,  notwithstanding  there  may  be  some  defects  in  it.  As  to 
the  1st  point,  the  vicarage  being  a  spiritual  thing,  and  the  endow- 
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inent  of  it  a  spiritual  act,  the  pope  had  power  to  dissolve  it  For  1618. 
notwithstanding  he  had  no  right  to  interfere  in  temporal  things,  yet 
he  had  full  power  in  spiritual  acts,  as  we  see  by  14  i/.  6.  16.  where  t. 
be  dispensed  with  a  monk  in  hiis  profession;  29jE«S.  7.  where  •''^'***^ 
an  appropriation  was  made  by  him ;  and  10  £•  4.  SO.  where  it  is 
said,  quod  papa  omnia  potest.  As  to  what  may  be  objected,  that  the 
king's  assent  is  requisite  to  this  dissolution,  because  he  may  have  an 
interest  in  the  vicarage  by  lapse,  which  he  will  lose  upon  the  disso- 
lution ;  I  answer,  first,  that  the  king's  assent  is  not  requisite.  For  by 
40  jE.  S.  28.  and  SI  H.  6.  14.  it  appears,  that  a  vicarage  endowed 
may  be  dissolved,  and  restored  to  the  parsonage  by  reason  of  the 
poverty  of  the  parsonage ;  and  as  the  king's  assent  is  not  requisite 
for  the  endowment  of  it,  so  it  is  not  required  for  its  dissolution,  for 
eodem  modo  quo  quid  constituituTj  eodem  modo  dissqlvitttr ;  and  by 
the  same  reason  that  the  assent  of  the  king  should  be  requisite,  the 
assent  of  the  bishop  should  be  requisite,  for  the  bishop  is  in  a  nearer 
possibili^  of  lapse  than  the  king.  ,  Sdly,  But  there  is  the  king's 
assent  in  this  case ;  for  it  appears  by  the  pope's  ordinance,  that  it 
was  made  at  the  petition  of  the  kingj  which  demonstrates  bi&  assent, 
according  to  the  warden  and  commonalty  of  Sadler's  case^  4  Rep.  65. 
where  it  is  holden,  that  a  licence  to  marry  a  nig^  imports  an  en- 
firanchisement.  Sdly.  Admitting  the  king's  assent  to  be  requisite, 
as  it  is  in  case  of  an  appropriation  according  to  17J5.  8.  89.  yet, 
if  it  were  done  without  his  assent,  it  would  be  well  enough,  accord- 
ing to  the  rule  laid  down  in  5  Sep.  89.  where  it  is  said,  quodjleri 
non  debuitf  sed  factum  valet.  4thly.  The  king's  licence  shall  be 
here  intended ;  for  according  to  Priddle  and  Napier's  case^  in  1 1  Sep,  Saprm  236* 
it  shall  be  intended  that  spiritual  corporaticMis  have  obtained  what  is 
available  for  them  in  law.  And  as  to  the  objection  that  may  be 
made,  that  this  ordinance  of  the  pope  is  against  the  statute  of  4  H.  4. 
e.  12.  which  enacts,  that  in  every  church  appropriated  a  secular 
person  be  ordained perpettud  xncar,  carumicaUy  instituted  and  inducted 
in  the  same  i  I  say,  that  the  statute  of  4i7.4.  being  only  an  affirm- 
ative law,  will  not  take  away  the  power  of  the  common  law  accord- 
ing to  88  H.  8.  Dy.  50.  (a)  which  permits  a  restitution  of  the 
vicarage  to  the  parsonage  when  the  parsonage  is  impoverished;  and  [  882  J 
so  is  81. if.  6.  14.  And  this  vicarage  having  been  enjoyed  160 
years  after  the  execution  of  that  instrument,  without  any  present-  * 
ation  being  made  to  it,  there  shall  not  be  now  any  presentation  to 
it,  any  more  than  an  action  will  be  allowed  to  be  brought  upon  the 
statute  of  Mertorij  where  it  never  has  been  brought.  As  to  the 
second  point,  1  say,  that  all  the  tithes  belong  dejure  to  the  parson- 

(a)  EaH  <^  Souikampton*M  case. 
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1618.  age  of  Norton j  and  therefore  as  upon  the  death  of  all  the  monks  the 
land  will  revert  to  the  first  founder,  according  to  21  i7. 7.  4.  and 
upon  the  death  of  the  tenant  in  dower  the  land  will  revert  to  the 
heir  without  any  express  grant :  so  upon  the  death  of  the  vicar, 
and  continuance  of  the  parsonage  and  vicarage  together  in  one  and 
the  skme  hands,  the  tithes  wherewith  the  vicarage  was  endowed  will 
revert  to  the  parson.  And  as  to  the  objection  that  may  be  made, 
that  this  shall  not  be  permitted,  because  it  is  mortmain,  I  answer, 
that  the  vicarage,  being  a  spiritual  thing,  is  not  within  the  statute 
of  mortmain^  any  more  than  tithes,  obventions,  oblations,  S^.  are, 
according  to  21  JS.  8.  5*  2dly.  Admitting  that  the  pope's  instru- 
ment were  insufficient  to  efiPect  a  dissolution  of  the  vicarage,  yet  the 
prior  of  Daxxntre  having  the  tithes  of  the  vicarage  de  facto  at  the 
time  of  the  dissolution,  and  in  reputation,  that  is  sufficient  to  give  those 
tithes  to  the  king  according  to  the  case  of  9  &  10  Eliz.  Dy.  267.  {a) 
where  a  vicarage  in  reputation  was  given  to  the  king  by  st.  1  E,  6. 
c«  14. ;  the  22  Eliz.  J^.  368.  {b)  where  a  chantry  in  reputation  was 
Supra SS6.  given  to  the  king;  and  11  Rep.  Priddle  and  Napiet^s  case^  where 
a  reputative  appropriation  was  given  to  the  king;  and  it  being  in 
the  king,  the  statute  will  supply  all  defects,  and  make  that  good, 
which  was  good  only  in  reputation  before,  according  to  the  case 
of  Bedle  and  Beard  (c),  in  4  Ja.  where  it  was  adjudged,  that  the 


(a)  Lanwj^iTevie  College  case.    • 

(b)  Dean  and  Chapter  of  PauTs  case. 

(c)  The  case  of  JBedle  and  JBeard  was  thus : 
In  31  JS.  1.  the  king  being  seised  of  the  manor  of 
JPtmbolton,  to  which  the  adTOwson  of  the  church 
iJi  KimbciUon  was  appendant,  by  his  letters  patent 
granted  the  manor  with  the  appurtenances  to 
Humphrey  de  Bohun  earl  of  Herrford  in  tail  ge- 
neral. Humphrey  de  JBohun,  the  issue  in  tail,  by 
his  deed  in  40  £*  3»  granted  the  adrowson,  the 
church  being,  then  fuU  of  an  incumbent,  to  the 
pricHT  of  Siondy  and  his  successors;  who  at  the 
next  aToidanoe  held  it  m  proprios  utu*  ;  and  upon 
this  appropriation  made,  concurrentibus  Us  qua 

Jure  requirunturf  the  prior  and  his  successors  held 
the  church  appropriate  until  the  dissolution  of  the 
monastery  in  21  H*S.  The  manor  descended  to 
Edward  duke  of  Buckingham,  as  issue  to  the  said 
Estate-tail,  and  the  reTersion  descended  to  king 
Henry  8.  The  duke  in  IS  IT.  8.  was  attainted 
of  high  treason:  in  14  H.  8.  die  king  granted 
the  manor,  ^c  with  all  adTOW8<nis  appendant,  j-c. 
to  Richard  WingMd  and  the  heirs  male  of  his 
body;  in  16  IT.  8.  it  was  enacted,  that  the  said 
duke  should  forfeit  aU  manors,  ^c  advowsons,  ^c. 
which  he  had,  j-c.  in  4  if.  8. :  in  37  H  8.  the 
king  granted  and  sold  for  money  the  rectory  of 
XimMkm,  as  impropriate,  in  fee ;  which  by  mesne 
conreyances  came  to  the  plaintiff  for  1200/.  In 
37  £^.  Beard,  the  defendant,  obtained  a  present- 
ation from  the  queen  by  lapse,  pretending  that  the 
church  was  not  lawfully  impropriate  to  the  prior 


of  Stonelys  1st.  because  Humphrey,  who  granted 
it  to  the  prior,  had  nothing  in  it ;  for  that  it  did 
not  pass  to  his  ancestor  by  these  words  '*  mant' 
Hum  cum  pertinentibut  :**  or  2d.  because  he  had 
no  more  than  an  estate  in  tail,  and  then  by  his 
death  his  grant  was  void.  But  it  was  resoWed  bf 
the  lord  EUetmere  lord  chancellour,  with  the  prin-- 
cipal  judges,  and  upon  consideration  of  prece- 
dents, that  the  plaintiff  should  enjoy  the  rectory. 
For  altliough  that  by  any  thing  that  can  now  be 
shewn,  the  impropriation  is  defective,  (for  by 
nothing  that  now  appears,  the  issue  in  tail  bad 
any  tiling  in  the  advowson  at  the  time  of  his  grant 
to  the  prior,)  for  that  the  advowson  did  not  pats 
by  those  words,  •«  cum  periinentibus ;**  yet  it  shall 
be  now  intended  in  respect  of  the  ancient  and  oon- 
tinual  possession,  that  there  was  a  lawful  grant  by 
the  king  to  the  said  Humphrey,  the  grantor  in  fee, 
BO  that  he  might  lawfully  grant  it  to  the  priory. 
Omnia  prammuntur  solemnitcr  esse  acta  f  all  shall 
be  presumed  tc  be  done  which  might  make  the  an- 
cient impropriation  good :  for  tempus  est  edax  re- 
rum,  and  records  and  letters  patent,  and  other  writ- 
ings, either  consume,  or  are  lost  or  embenled :  and 
God  forbid,  that  ancient  grants  and  acts  should 
be  drawn  in  question,  although  they  cannot  be 
shewn,  which  at  first  were  necessary  to  the  per- 
fection of  the  thing.  And  if  the  impropriation 
had  been  drawn  in  question  in  the  lifetime  of  any 
of  the  parties  to  it,  they  might  have  shewn  the 
truth  of  the  matter:  but,  after  the  death  of  the 
parties,  and  after  so  many  succession  of  ages,  in 
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Statute  of  31  if.  8.  cures  the  defect  arising  from  the  patron  who      1618. 
assented  to  the  appropriation  being  only  tenant  in  tail ;  and  30 
Eliz.  Chymes  and  Smitffs  case,  where  an  appropriation  without  any 
evidence  of  endowment  of  a  vicar  according  to  4  if.  4.  w^  saved 
by  the  statute. 

WincoU  of  the  Middle  Temple  argued  for  the  defendant —  1st. 
The  tithes  of  lambs  are  within  the  compass  of  the  endowment,  and 
within  the  word  aUeragium;  for  so  the  civilians  agree ;  and  in  a 
case  between  Tumor  and  Andrews,  2  Eliz,  it  was  resolved  that  the 
word  alteragium  extends  to  the  tithe  of  wool  and  lamb,  and  to  all 
other  small  tithes  and  offerings;  and  ilf.  13  Ja.  between  Britton 
and  Cmtaoright  it  was  decreed  accordingly  in  the  exchequer,  (which 
decree  was  produced  and  read  in  court).  2.  It  shall  be  intended, 
that  until  30  //.  6.  the  vicarage  was  presentative,  notwithstanding 
that  it  be  not  found  who  presented  to  it,  for  the  endowm^t  of  a 
vicarage  is  a  strong  implication  that  it  is  presentative,  and  without 
more  the  parson  himself  shall  be  said  to  be  patron,  and  shall  pre- 
sent to  it ;  because  it  is  derived  out  of  his  parsonage,  and  cannot  C  ^^^  ] 
be  made  without  his  consent.  But,  if  it  were  not  presentative,  the 
institution  and  induction  could  not  give  any  title  to  the  tithes;  for, 
as  presentation,  institution,  and  induction  to  a  church  which  is 
appropriated,  will  be  void ;  so  it  will  be  of  a  vicarage,  where  it  is 
not  presentative.  3.  The  instrument  of  the  pope  being  in  nature 
of  an  appropriation  of  the  vicarage  to  the  prior  and  convent  of  Z)a- 
ventre,  is  of  no  avail  in  law;  1.  because  this  vicarage  being  after 
the  endowment  a  distinct  thing  from  the  parsonage;  according  to 
II  /f.  6.  19.4*32.  cannot  afterwards  be  appropriated  to  the  par- 
sonage; for  the  parson  would  by  that  means  be  his  own  vicar, 
which  cannot  be,  a  vicar  sustinens  aUerius  persona  operam,  tanquam 
Jidem  vicariam;  and  the  book  of  44  E.  3.  28*  does  not  oppuga  this 
doctrine.  2.  This  appropriation  and  papal  instrument  is  directly 
contrary  to  4  //.  4.  c*  12.  for  whereas  that  act  directs  that  there 
shall  be  a  vicar  perpetual,  instituted  and  inducted,  and  that  he 
shall  be  a  secular  parson,  this  instrument  crosses  it  in  every  point, 
and  therefore  cannot  be  of  any  avail,  and  those  who  are  regulars 
and  under  any  special  rule,  cannot  be  vicars  by  that  statute.  3. 
To  every  appropriation  the  assent  and  licence  of  the  king  are  re- 
quisite, and  the  act  of  the  pope  alone  without  the  king's  assent  is 
not  sufficient  to  make  an  appropriation,  as  we  see  by  1 1  //•  4.  6. 


all  of  which  the  church  was  esteemed  and  allowed  had  been  made  in  the  lives  of  the  parties,  with- 
to  be  rightfully  impropriate,  it  any  objection  or  out  any  question  they  had  been  answered,  other- 
exception  should  now  prevail ;  the  ancient  and  wise  in  so  many  successions  of  ages  it  would  have 
long  possession  of  the  owners  of  the  rectory  would  been  impeached  or  impugned.     12  Cb.  4  6. 
hurt  tbcm.     For  if  those  objections  or  exceptions 
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1618.      IS  Miz.  Dff.  344.  (a)  46  Ass.  pi.  4.    PL  497.  (d)    GrendorCs  castf 
^^^      29  E.  S.  2.  9. 10.  Sf  60  E.  8.  26.  where  you  will  always  find  the 
T.         king  joined  with  the  pope  in  the  making  of  an  appropriation;  and 
^^^^*     by  the  statute  of  38  JS.  3.  c.  1.  to  obtain  a  licence  of  appropriation 
1^.   ^^     ^TOi  the  pope  without  the  king's  licence,  subjects  the  party  to  a 
premunire.     And  it  appears  firom  10  E.  3.  6.  that  the  king  without 
the  pope  made  an  appropriation,  though  it  was  more  usual  to  have 
the  pope's  confirmation.   4.  The  words  of  appropriation  are  wanting 
m  this  instrument ;  for  in  PL  494.  it  appears  that  the  words  of  appro- 
priation are,  appropriavity  consolidavity  unixnty  Sfc.  habend^y  tenenfy 
gaudend^y  et  convertend'y  easdem  rectoriam  et  ecclesiamy  S^.  inpro^ 
prios  usus  absque  aUqud  pnesentationey  nominatiofiey  inductUmej  4^- 
but  there  are  no  such  words  in  this  instrument,  and  therefore  the 
Appropriation  cannot  be  good.     And  as  to  what  has  been  obj^ted, 
that  this  instrument  amounts  to  a  dissolution  of  the  vicarage,  which 
may  be  done  by  the  pope  without  the  king's  assent,  I  deny  that ;  for 
in  40  J5. 3.  48.  there  was  a  restitution  made  of  the  vicarage  by  the 
ordinary.     And  as  to  what  has  been  said,  that  this  bdng  a  dis- 
solution in  reputation,  the  tithes  shall  be  given  to  the  king  by  the 
statute  of  27  H.  8.  and  all  defects  and  imperfections  cured  by  that 
statute;  I  answer,  that  this  being  a  thing  done  only  by  the  pope 
[  335  ]    without  any  good  groimd,  it  shall  not  be  ^ven  to  the  king^  .nor 
will  the  statute  supply  the  defects ;  any  more  than  in  the  case  of  a 
college,  6  &  7  £.  6.  Dy.  81.  (c)  which  was  founded  by  the  pope; 
for  there  it  was  holden  that  it  was  not  a  college  given  to  the  king, 
because  there  was  no  good  ground  for  its  foundation. 

'Montague  C.  J.  and  Dodderidge  seemed  at  first  to  think)  that  a 
vicarage  being  a  thing  derived  out  of  the  parsonage,  and  being 
endowed  with  part  of  the  profits  of  the  rectory,  it  might  well  be 
dissolved  without  the  king's  licence.  For,  as*  a  vicarage  may  be 
endowed  by  the  assent  of  the  parson,  patron,  and  ordinary,  without 
the  king,  as  we  see  in  40  E.  3.  28.  so  it  may  well  enough  be  dis- 
solved without  the  king.  And  by  Dodderidge,  if  the  vicarage  become 
void  during  the  time  tiiat  the  parsonage  is  void,  and  the  parson 
present  to  the  church,  this  presentation  makes  a  dissolution  of  the 
vicarage  in  law.  2.  They  agreed  that  a  vicarage  might  well 
enough  be  appropriated  to  any  other  than  the  parson ;  but  they 
inclined  to  think  that  it  could  not  well  be  appropriated  to  the 
parson,  because  the  parson  cannot  be  his  own  vicar.  And  Montague 
said,  that  though  a  parsonage  could  not  be  appropriated  without 
the  king's  licence,  the  king  being  lord  paramount ;  yet  it  should 
seem  that  a  vicarage  might  well  enough  be  so,  because  it  i^  a  spi- 

(6)  I  find  no  caae-to  this  point  of  the  date  and  page  rcJferred  to.     It  should  probably 
be  read  7  &  8  Elii.  Dy.  244.  Montgitmer^t  case.     Ed»        (c)  Rtx  v.  Lvrd  Dacm* 
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ritual  thing,  and  derived  out  of  the  parsonage  whereof  the  parson     1618. 
is  patron.  -j^T- 

[/n  the  next  term  the  case  uoas  argued  again  by  George  Croke  of  the     _  v. 
Middle  Temple  for  the  plaintiffs  and  Thomas  Crewe  ofGraj/s  Inn  for 
the  defendant^] 

Croke.  —  I  conceive  that  the  instniinent  of  pope  Nicholas^  A,  Z>« 
1451}  was  an  efiPectual  dissolution  of  the  vicarage.     For  the  pope, 
being  the  supreme  ordinary,  had  the  same  power  in  spiritual  things 
as  any  other  inferior  ordinary  had ;  and  an  inferior  ordinary  might 
well  dissolve  a  vicarage  without  the  assent  of  the  king  or  patron. 
For  as  the  ordinary  alone  without  the  assent  of  the  king  or  patron 
has  power  to  endow  a  vicarage,  it  being  a  spiritual  thing;  so  he 
has  power  alone  to  dissolve  it,  for  eodem  modo  quo  quid  constituitur^ 
eodem  modo  dissolvitur.     In  the  14  i/«  8.  the  act  of  endowment  and 
dissolution,  being  a  spiritual  act,  is  attributed  to  the  ordinary  alone. 
PL  497.  Grendoris  case^  which  makes  mention  of  the  first  endow-*  Supn  136« 
ment  of  vicarages   upon  appropriations,  gives  this  power  to  the  ^^^^^ 
ordinary.      The  \5  R.2.  c.6.  appoints   the    ordinary  with   the  Grendon. 
assent  of  the  parson  to  allow  a  competency  to  the  vicar.  The  4  H.  4. 
€.  12.  enacts,  that  no  appropriation  shdl  be  good  without  an  en- 
dowment of  the  vicarage  by  the  ordinary.     The  40  E.  3*  27*    [  SS6  ] 
which  discusses  the  question,  is  of  opinion  that  an  endowment  of 
a  vicarage  by  the  ordinary  with  the  assent  of  the  parson,  without 
the  assent  of  the  king  or  patron,  is  good ;  for  the  patron  is  not  at 
any  loss,  and  the  endowment  is  only  a  meddling  with  the  spiri- 
..tualty.     And  the  vicar,  who  is  a  perpetual  vicar  upon  such  endow* 
pient,  has  such  a  freehold  in  him  that  he  may  maintain  an  assise 
or  other  action  against  the  parson,  though  a  temporary  vicar  can* 
not  do  so,  because  he  has  not  the  fireehold  in  him  accordbg  to 
8  Ass.pl.  36.  which  agrees  in  the  diversity,  and  12  E.  3.  256.     In 
the  next  place,  there  being  an  endowment  of  the  vicarage  by  the 
ordinary  alone,   it  must  bind  until  it  is  avoided,  admitting  that  it 
were  not  rightfully  made :  for  it  is  a  judicial  act,  and  will  bind  until 
it  be  undone,  according  to  the  ruiej,Jleri  non  debuitj  sed  foctum 
valet.    And  with  this  agrees  22  £«  4.  24.   which  saith,   that  this 
beiqg  a  judgement  special  credit  is  to  be  given  to  it;  and  it  is 
there  put,  that  the  vicar's  freehold  is  subject  to  the  charge  of  the 
ordinary.     And  Mmbrayy  40  E.  S.  saith,    that  though  the  land 
wherewith  the  vic^r  is  endowed  out  of  the  parsonage  shfJl,  upon 
the  dissolution  of  the  vicarage,  revert  to  the  ordinary ;  yet  land 
^veu  to  a  vicar  and  his  successors  by  another  person,  shall  not  do 
so.'  20  £.  3.  Annuities  32.  where  the  parson  had  only  an  annuity  of 
5/«  allowed  to  him,  and  the  vicar  was  endowed  by  the  ordinary, 
with  the  assent  of  the  parson,  with  glebe,  tithes,  and  offeringSy  it  wa» 
admitted  to.be  well  enough.    So  by  \6E.%.  Annuities  24j  an(], 
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1681.     F.N.B.  152.  if  there  was  an  annuity  only  allowed  to  the  vicar, 
—  it  would  be  well  enough  in  point  of  law;  and  31  H.  6.  14.  saitb, 

V.  that  the  endowment  of  the  vicar  is  in  ease  of  the  parson.  3.  The 
^'^^^^^^  law  takes  notice  of  the  pope  as  supreme  ordinary,  and  therefore, 
by  29  E.  3.  14.  though  the  pope  without  the  king  cannot  make  an 
appropriation,  yet  he  may  well  supply  the  place  of  the  ordinary 
in  the  making  of  one.  And  by  II  H.  4.  36.  the  power  given  by 
the  pope  to  hold  a  benefice  with  a  bishoprick  was  good  enough 
quoad  the  ordinary,  though  it  was  not  so  quoad  the  king;  and 
therewith  agrees  17  E,S.  39.  And  PL  497*  Grendon^s  case,  acknow- 
ledges such  power  to  be  in  the  pope  as  the  ordinary  had :  and  25  H.  8. 
r.  19.  allows  the  pope  to  have  power  in  spiritual  things;  and  in 
19  £.3.  Jurisdiction  20.  where  one  prescribed  to  have  an  annuity 
out  of  tithes,  it  was  holden,  that  tithes  being  spiritual  things,  the 
annuity  was  spiritual,  and  debt  would  not  lie  for  it  at  common 
law :  and  there  it  was  also  holden,  that  a  bishop  might  prescribe  to 
[  887  ]  have  the  first  fi-uits  of  every  benefice.  4.  There  being  a  dissolu- 
tion of  the  vicarage,  that  which  is  allotted  to  it  upon  the  endow* 
ment  is  also  taken  away  from  it,  according  to  the  rule,  quando  ali^ 
quis  concedit  aliquid,  concedere  videtur  et  id  sine  quo  res  ipsa  esse  non 
potest.  5.  This  vicarage  was  a  vicarage  dissolved  in  reputation, 
because  the  abbot  had  constantly,  from  the  year  1451,  taken  the 
profits  of  it ;  because  there  was  not  any  presentation  to  it  from  that 
time;  because  it  was  generally  considered  as  dissolved.  And  in 
spiritual  acts  the  law  supplies  all  defects,  and  intends  them  to  be 
legally  done,  according  to  the  case  in  2  JRep.  47.  where  a  lawful  dis- 
charge of  tithes  is  intended ;  and  5  H.  7.  and  1 1  ff.  7.  a  lawful  union 
was  intended  under  the  general  allegation  of  concurrentibus  iis  qua 
injure  requinmtur.  This  then  being  a  reputative  dissolution  of  the 
vicarage,  and  the  prior  holding  it  at  the  time  of  the  dissolution  of 
the  monastery,  the  statute  of  27  H.  8.  c.  20.  will  lay  its  hand  upon 
it,  and  vest  it  in  the  same  manner  in  the  king  as  it  was  in  the  pri<Nr, 
according  to  the  cases  put  in  11  Rep.  8.  Priddle  and  Napier^%  case^ 
where  a  reputative  appropriation  is  given  to  the  king  by  the  statute 
of  31  /f.  8.  r.  13.  and  is  unavoidable,  the  act  of  parliament  having 
supplied  the  defects. 

Crewe  e  contra.  —  I  conceive  in  the  first  place  that  though  a  vicar* 
age  may  be  increased  or  diminished,  yet  being  endowed  at  the  time 
of  passing  the  act  of  4  H.  4.  c.  12.  it  cannot  be  utterly  dissolved. 
For  the  statute  of  4  H.  4.  supplies  the  defects  of  the  statute  of 
15  jR.  2.  which  only  provides  for  the  allowance  of  a  competency  to 
the  vicar.  It  enacts  1.  that  the  vicars  shall  be  perpetual:  2.  It 
extends  to  fiiture  as  well  as  past  appropriations.  3.  Religious  men 
shall  not  be  vicars ;  and  so,  by  consequence,  there  cannot  be  a  dis*- 
solution  of  the  vicarage,  because  it  is  not  possible  that  the  vicart 
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should  be  perpetual,  and  yet  there  should  be  a  dissolution.     And     1618. 
this  statute  being  in  the  negative  controls  all  acts  done  contrary       ^^^ 
to  it,  according  to  the  case  of  3  &  4  Mar,  Dy.  1S5.  where  it  is         t. 
resolved,  that  by  reason  of  the  negative  words  in  the  statute  of    •*'*^*"^ 
5  &  6  £•  6.  the  sessions  could  not  be  holden  at  any  other  place  than 
Beaumaris:  and  SS  H.  8.  Dy,  50.  {a)  a  grant  under  the  great  seal 
was  thought  not  to  be  good,  the  statute  of  27  H.  8.  c.  8.  requiring 
it  to  be  under  the  seal  of  the  court  of  augmentations :  and  therefore 
in  the  case  at  bar  the  pope  had  no  power  to  make  a  dissolution    [  838  ] 
contrary  to  the  negative  words  in  the  statute  of  4  H.  4.     And  be- 
sides, it  appears  by  16  £•  3.  Monstrans  de  Fails  166.  that  the  ordi- 
nary, parson,  and  patron,  should  join  in  the  endowment  of  a  vicarage. 
And  it  is  to  be  observed  of  the  cases  cited  on  the  other  side,  par- 
ticularly of  Priddle  and  Napier's  case,  that  the  appropriation  there  Supra  S36. 
was  not  an  appropriation  in  judgement  of  law,  but  only  a  reputative 
appropriation.     2.  Admitting  that  a  vicarage  could  'be  dissolved 
after  the  statute  of  4  H.  4.  yet  the  pope  had  no  power  to  do  it,  for 
it  concerns  the  temporal  possessions  of  men  over  which  the  pope 
never  had   any  power;    and  therefore  it  appears  by  9  Rep.  32. 
The  case  of  the  abbot  of  Strata  MarceUa,  that  the  pope  had  no  power 
by  his  constitutions  to  restrain  the  trial  by  the  ordeal,  and  that  an 
act  of  parliament  was  made  in  order  to  take  it  away.    The  25  E.  8. 
c.  6.  declares  the  pope  to  be  a  usurper  upon  benefices  and  seigni- 
ories ;  30  Ass,  pL  19.  it  is  of  no  avail  to  plead  the  excommunication 
of  the  pope ;   and  by  F.  N,  B.  64,  65.  a  signi^cavit  could  not  be 
granted  upon  a  certificate  of  excommunication  by  the  pope;  and 
JP.  N.  B.  44.  a  prohibition  was  granted  where  the  pope  sent  a  cita- 
tion for  a  man ;  1 1  /f.  4.  by  Hanckford,  the  pope's  bulls  are  of  no 
avail  to  dispense  with  the  temporal  law.     By  25  or  21  //.  8.  c.  13. 
the  pope's  bulls  were  adjudged  to  be  contrary  to  the  law  of  the 
realm.     The  16  JB.  2.  adjudges  acts  done  by  the  pope  here  in  -Bng- 
land  to  be  done  by  usurpation ;  the  7  H.  4.  c.  6.  subjects  any  one  to 
tL premunire  who  may  trouble  a  vicar  with  the  pope's  bulls;  and  the 
29  E.  3.  7.  rules  that  an  appropriation  cannot  be  made  by  the  pope. 
And  although  during  the  time  that  Christendom  was  under  the 
Roman  yoke,  a  great  power  was  attributed  to  the  pope  in  temporals 
in  regard  of  his  eminency ;  yet  when  England  and  other  parts  of 
Christendom  shook  off  that  yoke,  and  became  independent  states, 
they  would  not  allow  him  the*  great  power  which  be  had  before: 
wherefore  in  the  case  at  bar,  the  possessions  of  the  vicarage  being 
temporal,  and  the  vicarage  being  made  perpetual  by  4  H,  4.  c.  12. 
the  pope  cannot  with  the  horns  of  his  bulls  put  away  this  vicarage 


(a)  This  case  does  not  applj ;  the  statute  not  haying  any  negatiTe  wofdsy  and  tfie 
genmi  opinion  inclining  to  the  contrary. 
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1618.  against  the  act  of  parliament.  S.  Admitting  die  pope  had  the 
power  to  dissolve  the  vicarage,  yet  the  words  bdng  only  quod  ta* 
V.  ,  cario  decedente,  vicaria  regatur  et  gubemetur  per  priorem^  and  that 
**'***•  ,  he  shall  appoint  his  mon^  or  a  secular  priest,  who  shall  be  re- 
moveable  ad  fttUum  prions^  to  serve  the  core,  4^.  are  not  sufficient 
words  of  dissolution,  but  are  only  a  personal  provision  and  indul- 
gence for  the  abbot  and  his  successors  during  the  time  that  the 

[  3S9  ]  vicarage  was  in  his  hands,  so  that  when  the  vicarage  came  into  the 
king^s  hands,  this  personal  provision  was  of  no  avaiL  Quod  Jidt 
concessum  by  Montague  C.  J.  and  Dodderidge  J.  for  as  it  is  said  in 
Sutton's  case  J  10  Rep.  (a)  that  there  are  certain  words  requisite  for 
the  creation  of  a  corporation  or  an  officer ;  so  there  ought  to  be  apt 
words  of  dissolution.  4.  Admitting  the  pope  had  power  to  dis- 
solve the  vicarage,  and  that  here  were  apt  words  of  dissolution; 
yet  I  conceive  that  the  king^s  letters  patent  do  not  give  any  tide 
to  the  plaintiff  to  take  these  lands  or  any  other  profits  of  the  dis- 
solved vicarage :  for  the  vicarage  being  given  to  the  king,  as  the 
prior  had  it,  he  must  make  an  appointment  of  the  vicar  and  of  the 
profits  of  the  vicarage,  as  the  prior  did,  which  he  has  not  dime  in 
the  case  at  bar :  and  therefore  the  plaintiff  cannot  have  any  title, 
and  the  letters  patent  shall  not  be  construed  to  a  strained  intent. 
And  for  this  reason  it  was  ruled  in  {b)  Sir  Oeorge  ShiHe^s  case^  that 
by  the  grant  of  rectoriam  nothing  passed  from  the  king  where  an 
abbot  had  the  presentation,  and  another  person  had  the  nomination, 
and  the  presentation  came  to  the  king  by  the  statute  of  SI  H.9. 

C  340  ]    And  M.  30  &  31  Eliz.  Bot.  458.  Denmf  and  EsteaUfs  case^  it  was 
niledt  that  by  the  grant  of  vicariam  the  advowson  did  not  pass ; 


(a)  10  Rep.  1.  Caae  of  Sutton* s  HoqAal'  to  the  patron,  aod  to  will  become  appendant  as 
(6)  The  eaae  here  alluded  to  »  reported  by  the  advowson  of  the  rectory  waa.  And  tfaon^ 
JUboWy  894.  aa  of  this  very  term,  under  the  name  the  instrument  of  impropriation  be  not  extant, 
4if  Sir  Gwrge  Shiriey  ▼.  UnderhUl  and  Burfey ;  yet  immemorial  usage  in  the  presentation  is  suf- 
-and  his  report  is  as  follows.  A  ^iiare  imperii  fident  evidence  of  the  qppendancy.  Hie  case 
<was  brou^  in  C,B,  by  sir  Georg/e  Shtriey,  baio-  upon  the  evidence  appeared  to  be  thus:  Skiri^ 
net,  agamst  UnderkiU  and  Bwfey;  and  the  had  the  nomination,  and  the  abbot  the  present- 
plaintiff  declared,  that  he  was  seised  of  the  manor  ation :  and  the  whole  court  was  of  opioion,  and 
•of  Ndhffh-Evfmf^Um  in  the  county  of  Warwick^  so  directed  the  jury,  that  the  nominatioa  was  the 
and  of  the  advowson  of  the  vicarage  as  appendant  substance  of  tM  advowson,  and  the  presentatkn 
thereto.  The  defendant  made  title  to  the  advow-  was  but  as  a  ministerial  inteteat :  and  if  the  pre- 
aon  as  appendant  to  the  impropriate  rectory  of  senior  present  without  nomination,  a  ^[uate  t*W- 
Ntiher-Eptm^jtm^  and  deduced  title  to  the  crown  c/t/  fies :  'so,  if  the  nominator  present  vmmAie 
by  the  dissolution  of  the  abbey  of  Xaulworth,  without  presentation,  a  quare  imptdU  lies  agviqrt 
and  thence  to  queen  EUsabeth,  <md  pleaded  the  the  nominator.  24  E.  S.  77.  Qmutre  impedU  96  & 
iqueen'sgrantof  the  rectory  and  advowson  of  the  27.  16  E.  3.  Quart  impedU  166.  1  Jl.  8. 
vicarage;  abigue  hoc  that  the  advowson  of  the  Quare  impedU  102.  32  H.  8.  Zhf,  48.  8  Elk. 
vicarage  was  appendant  to  the'  manor:  which  Dy,  190.  F.N.B.  Quare  impedU.  But  the  doubt 
iasue  was  tried  at  bar.  And  upon  the  evidence  upon  the  evidence  was,  whether,  as  die  isane  is 
the  court  dhrected  that  the  advowson  of  the  vicar-  general  upon  the  ampendancy  of  the  advowioo 
age  IS  of  conunon  right  appendant  to  the  rectory ;  of  the  vicarage,  and  the  evidence  purparts  tht 
but  that  it  might  be  appendant  to  the  manor;  as,  nomination  only  to  be  appendant,  tiie  cvidenoe 
if  the  rectory  were  biefore  the  appropriation  ap-  maintains  the  issue.  And  thereupon  a  q>ecial 
pendant  to  the  manor,  the  advowson  of  the  ricar-  verdict  was  found, 
age  might  upon  the  appropriation  well  be  neservtd 
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and  yet  in  the  case  of  a  common  person  it  would  have  passed  well  1618. 
enough,  according  to  17  £.  2.  Grant  57.  And  by  9  H.  6.  20.  by 
the  king's  grant  of  lands  of  a  person  outlawed  in  trespass,  the  lands 
will  not  pass,  because  he  has  only  the  profits.  And  by  1 8  ff.  8  Br^ 
Patent  104.  where  a  grant  was  made  by  the  king  to  J,S.  et  hcere^ 
dibus  masculis  suis^  it  was  ruled,  that  the  grant  was  void,  because 
the  construction  was  doubtful;  and  by  12  jiss.pL  35.  by  the  king's 
grant  of  conusance  of  pleas,  the  grantee  shall  not  have  conusance  in 
an  assize.  Since  then  in  the  case  at  bar  the  king's  grant  may  well 
take  its  effect  in  passing  the  appropriation,  those  words  which  are 
appointed  to  the  vicai:  will  not  pass  it  without  special  words. 

Montague  and  Dodderidge  said,  that  it  was  clear  that  a  vicarage  See  aec. 
might  be  dissolved  after  the  statute  of  4  ^.  4.  as  in  the  case  of  sav/so. 
1 1  //•  6.  22.  where  the  parsonage  and  vicarage  being  both  void,  ^  ^^^*  ^- 
the  patron  presented  to  tlie  church  generally,  this  was  a  dissolution 
of  the  vicarage.     And  Dodderidge  was  of  opinion  that  a  vicarage 
might  well  be  dissolved  by  the  parson  and  ordinary ;  for  the  parson 
de  communi  jure  is  patron,  though  by  a  composition  the  patron  of 
the  church  may  be  patron  of  the  vicarage,  and  present  to  it ;  and 
the  statute  of  4.  H.  4.  makes  provision  only  in  case  where  a  vicar- 
age is  constituted,  and  does  not  restrain  the  dissolution  of  a  vicarage, 
but  that  that  may  well  enough  be. 

[In  the  folUming  term  Hill.  16  Ja*  the  case  was  argued  again  by 
Davenport  for  theplaintiffi  and  Noyfor  the  defendant. 

Our  reporter  was  not  present  when  Davenport  delivered  his  argU' 
wtentj  and  therefore  has  given  no  more  than  the  outline^  of  it ;  from 
which  it  should  seem  that  Davenport  took  nearly  the  same  course  with 
the  counsel  who  had  preceded  him  on  the  part  of  the  plaintiffl  There 
is  a  short  account  of  his  argument  in  Palm.  US,  but  it  does  not  appear 
to  be  worth  the  transcribing,  and  it  is  doubtfid  whether  the  reporter, 
has  not  cofifounded  it  with  Mr.  Notfs  argument.'] 

Noy.  —  I  deny  that  vicarages  are  of  ecclesiastical  conusance,  or 
that  die  pope  had  any  jurisdiction  over  them.  In  Hoveden  459.  you 
will  find  a  charter  granted  by  the  archbishop  of  York  by  the  com- 
mand of  the  pope,  and  Confirmed  by  William  the  Conqueror,  unto 
St.  Cuthbert  el  omnibus  ejus  episcqpis  successuris  et  omnibus  monachis 
ibidem  in  posterumfuiuri$,  ut  omnes  ecclesias,  ^c,  in  manu  sud  teneant 
et  quiete  eas  possideant,  et  vicarios  suos  in  eis  liber e  ponant  qui  mihi  et 
successoribus  meis  de  curd  tantum  intendant  animaitm,  ipsis  vero  de  [  341  } 
omnibus  cateris  eleemosynis  et  beneficiis.  Concedo  insuper,  confirmo  et 
prtecipio,  ut  tarn  ipsi,  quam  ipsorum  vicarii  liberi  et  quieti  in  perpetuum 
sint  ab  omni  redditu  synodali,  S^c.  This  charter  I  conceive  to  be  a 
dispensation  et  laxatio  juris  vincidi,  and  not  ^  declaration  of  the 
law.  For  if  they  could  of  right  have  vicars,  there  was  no  need  of 
any  dispensation.     It  also  appears  by  Hoveden,  in  the  beginning  of 
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1618.  king's  John^s  reign,  that  there  was  a  constitution  made  that  vicais 
f^fg^  should  not  be  negligent  in  their  cure ;  and  by  the  constitutions  of 
^•_  Olho^  which  were  made  in  20  H,  3  (a)  you  will  find  that  ther6 
were  vicarages  at  that  time ;  for  otherwise  to  what  purpose  should 
there  be  a  constitution  De  institutione  vicariontm.  In  Orfordshire 
there  are  four  vicarages  {b)  which  were  prior  to  those  constitutions, 
for  they  are  not  subject  to  those  ordinances :  and  by  the  decretals  in 
the  book  De  officio  vicarii^  tit.  1 8.  it  appears  that  it  was  usual  for  the 
succeeding  parson  to  turn  out  the  vicar  that  was  put  in  by  his  prede- 
cessor ;  and  an  ordinance  is  made  to  prevent  that,  declaring  that  the 
presentation  of  one  to  a  vicarage  shall  make  him  perpetual  vicar.  As 
to  the  objection  which  has  been  made,  that  the  statute  of  West.  2.  c.  5. 
gives  a  quare  impedit  for  a  vicarage,  and  therefore  it  was  of  ecclesi- 
astical conusance  at  common  law,  I  answer,  that  that  is  no  argument 
at  all.  For  the  same  reason  might  be  given  as  to  prebends,  hos- 
pitals, Sfc.  and  it  is  clear  that  a  quare  impedit  lay  for  them  at  com- 
mon law,  and  the  statute  of  West.  2.  was  merely  declaratory  of  the 
common  law  as  to  them ;  and  therefore  by  16  E.  3.  Brief  660.  it  is 
holden  that  a  chapel  was  of  lay  jurisdiction,  and  a  quare  impedit  lay 
for  it  before  that  statute  (c),  with  which  agrees  14  if.  3.  quare 
impedit  183.  And  by  2  H.  3.  Graunt  89.  it  appears,  that  a  fine 
was  levied  of  an  advowson  of  a  parsonage  excepting  the  advowson 
of  the  vicarage ;  which  shews  that  vicarages  were  prior  to  that  time. 
And  although  they  were  not  in  the  beginning  of  any  account,  (for 
they  were  but  temporary,)  yet  since  the  law  has  fixed  and  settled 
them,  notice  must  now  be  taken  of  them  according  to  their  esta- 
blishment 2.  I  conceive  that  the  vicarage  and  parsonage  in  the 
case  at  bar  are  two  several  ecclesiastical  benefices,  though  the  prior 
[  342  ]  of  Daventre  who  was  the  parson,  was  also  the  patron ;  and  fc^ng 
two  several  ecclesiastical  benefices,  there  could  not  be  so  good  a 
coalition  of  them,  as  there  might  be,  if  they  had  been  as  one  benefice; 
and  thereforeif  all  the  tithes  of  a  parish,  except  only  of  40  acres,  be 
appropriated,  there  must  be  a  new  appropriation  of  the  tithes  of 
those  40  acres,  otherwise  they  will  not  belong  to  the  other  appropri- 
ation ;  and  if  the  parsonage,  where  a  vicarage  is  endowed,  be  appro- 
priated, by  this  appropriation  of  the  parsonage  the  vicarage  is  not 
appropriated  also ;  for  they  are  two  several  ecclesiastical  benefices, 
for  which  reason  there  must  be  a  farther  appropriation.  And  that 
they  are  two  several  ecclesiastical  benefices  is  manifest  from  the  opi- 

(a)   WWant  places  them  in  22  H.  3.     See  his  [c)  This  point  was  not  detennined  in  16  £.  S. 

conncila.  for  the  chapel  there  was  one  of  the  king's  fite 

(6)  Hiese  four  yicarages,  it  appears  from  Serj.  chapels,   and   as   such   eieinpt   from   the  juris- 

Tumor* i  report  of  this  case,  were  in  the  parish  of  diction  of  the  ordinary  :  but  the  14  ^.  S.  »  dl- 

Bampion'     But  from  the  Uber  Regis  \\  should  rcctly  in  support  of  it. 
deem  that  tiiere  are  now  but  three  vicarages  or 
curacies. 
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nion  ofFortescue^  SI  /f.  6.  IS.  that  the  value  of  the  vicarage  and  of  1618. 
the  parsonage  is  to  be  reckoned  as  several  values.  And  if  a  writ  of  ^^^ 
right  of  advowson  be  brought  for  the  parsonage,  and  a  recovery  be  y. 
had,  such  recovery  will  not  be  a  recovery  of  the  vicarage ;  with 
which  agree  17  E.  8.  76.  &  5  £.  2.  quare  impedit  165. ;  and  by 
F.  N.  B,  45.  two  several  indicavits  must  be  sued  out  for  the  par- 
sonage and  the  vicarage.  3.  I  conceive  that  this  bull  of  the  pope 
in  the  case  at  bar  will  not  amount  to  an  appropriation  of  the  vicarage 
to  the  prior  of  Daventre.  1 .  In  regard  of  the  person  who  made  the 
instrument  or  bull ;  2.  In  regard  of  the  person  to  whom  the  appro- 
priation was  to  be  made.  As  to  the  first,  the  pope  being  the  person 
who  made  the  instrument,  it  is  of  no  avail  to  constitute  an  appro- 
priation :  for  though  it  concerns  such  things  as  are  not  mere  tempo- 
ralia^  but  are  in  ordine  ad  sptriiualia,  inasmuch  as  they  tend  to  the 
maintenance  of  a  minister ;  yet,  there  being  a  prejudice  redounding 
to  the  king,  who  is  supreme  patron  of  all  benefices,  and  is  entitled, 
as  such,  to  the  benefit  of  lapse,  according  to  the  book  of  1 7  JS.  S.  64«. 
where  the  king's  title  to  present  by  lapse  is  called  a  presentation 
and  not  a  collation,  the  pope  could  not  of  himself  make  an  appro- 
priation ;  and  if  he  did,  the  king  might  seize  it,  until  a  fine  were 
paid  to  him  for  the  contempt,  though  he  could  not  seize  it  by  title 
of  mortmain  according  to  21  E,  S.  6.  And  as  to  the  book  of  2  J5. 
8.  2S.  where  an  appropriation  was  made  by  the  pope  with  the  assent 
of  the  patron,  that  appropriation  must  be  taken  to  be  before  the 
council  of  Laterari,  when  it  was  lawful  for  the  patron  to  give  his 
tithes  to  whom  he  would,  and  the  joining  of  the  pope  was  as  no- 
thing. In  18  £.  1.  where  William  Mountgeale  was  divorced  fi*om 
liis  first  wife  by  the  bishop  of  Worcester,  and  after  his  death  an  appeal 
from  the  sentence  was  promoted ;  it  was  resolved,  that  no  appeal 
'should  be  permitted,  because,  if  power  should  be  given  to  the  bishop 
of  Borne  to  examine  the  validity  of  divorces  after  the  death  of  the  [  843  ] 
parties,  he  would  draw  into  question  the  inheritances  of  men,  with 
which  it  is  not  competent  to  him  to  meddle.  And  in  13  jS;2. 
among  the  records  remaining  in  the  office  of  the  Remembrancer  of 
the  Exchequer,  it  appears,  that  the  king  is  patron  of  all  benefices, 
and  therefore  suit  must  be  made  for  restitution  of  the  temporalties 
to  him,  and  not  to  the  pope,  who  has  no  power  over  the  temporalties. 
And  Bigandus,  who  was  bishop  of  Winchester,  and  chaplain  to  the 
pope,  was  of  opinion,  that  the  pope  had  no  right  to  meddle  with 
those  things  which  are  in  ordine  ad  spiritnaUa,  And  as  to  what 
has  been  objected,  that  the  pope  had  power  to  dissolve  a  vicar* 
age,  though  he  had  not  power  to  make  an  appropriaticm,  I  deny 
that  he  had  any  such  power:  for  a  vicar  being  a  temporal  corpo- 
^tion,  he  could  not  have  power  to  dissolve  it.  In  Walsingkam^ 
fo.  99.  it  appears  by  the  pope's  bolU  that  though  he  had  dissolved 
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1618.     the  order  of  Templars  ptenttudine  poiestatis  sua^  yet  de  jure  he 
^^^      could  not  do  it ;  ^nd  you  will  see  that  the  king,  upon  that  bull 
▼«         being  sent  to  him,  made  a  protestation,  which  you  will  find  in  the 
exchequer,  that  he  would  not  do  that  which  was  any  ways  incon- 
venient to  the  kingdom ;  and  thereupon,  notwithstanding  the  pope's 
bull  was  issued  in  5  E.  2.  yet  the  order  was  not  dissolved  beie 
until  the  ME.  2.  at  which  time  it  was  done  by  act  of  parliament 
It  appears  by  7  E.  3.  4.  that  it  was  not  very  well  known  at  that 
time  what  an  advowson  was;  and  thereupon  it  was  hoiden,  that  bj 
the  grant  of  the  church  the  advowson  passed.     And  as  to  the  books 
of  40  E.  S.  28.  SI  H.  6.  9  E.  4.  22  E.  4.  which  have  been  cited 
to  shew  that  a  vicarage  may  upon  occasion  be  either  increased  or 
diminished  by  the  ordinary,  I  agree  that  those  books  are  good  law; 
for  it  is  manifest  that  they  intend,  where  both  the  parsonage  and 
the  vicarage  are  presentative,  and  there  is  no  loss  at  all  either  to 
the  patron  or  to  the  king:  for  what  he  loses  in  the  parsonage,  he 
.  gains  in  the  vicarage ;  or  what  he  loses  in  the  vicarage,  he  gains 
in  the  value  of  the  parsonage ;  and  so  there  being  no  prejudice  at 
all  either  to  the  king  or  the  patron,  the  law  may  well  tolerate  an 
increase  or  diminution  of  the  vicarage.     But  in  the  case  at  bar  it  is 
to  be  observed,  that  the  parsonage  being  an  appropriation,  if  there 
ahould  be  a  dissolution  or  diminution  of  the  vicarage,  the  king 
would  sustain  a  loss,  because  there  is  not  any  expectancy  of  pre- 
sentation for  the  king  to  the  parsonage:  and  so  also  when  die 
vicarage  is  dissolved  in  the  parsonage,  the  interest  and  benefit 
which  the  king  might  have  by  lapse  is  entirely  gone :  for  which 
reason  it  is,  that  more  is  requisite  to  a  dissolution  of  a  vicarage  in 
C  844  ]    such  a  case  as  the  present,  than  there  is  to  the  dissolution  of  a 
vicarage  where  the  parsonage  is  presentative.     In  TV.  87  BUsu 
Mat.  844.  B.  jR.  Austin  and  T^mti^s  case  (a),  notwithstanding  it  was 
resolved  there,  that  a  union  might  be  made  of  two  churches  by  the 
patron  and  ordinary  without  the  king's  assent ;  because  the  king 
had  the  same  ben^t  after  the  union  as  he  had  before  it ;  yet  a 
union  could  not  be  made  to  a  church  which  was  appropriated  to  a 
dean  and  chapter  or  college  without  the  king's  assent,  and  this  in 
regard  of  the  loss  that  might  ensue  to  the  king  in  the  advantage 
of  bis  title  to  collate  by  lapse;  for  in  8  7?.  2.  Grauni  104.  it  ap- 
pears that  a  union  of  two  chapels  to  the  bishoprick  of  Coventry  and 
Litchfield  by  the  pope  without  the  king's  assent  was  not  good :  and 
6  H.  ?•  18.  where  a  union  was  pleaded  of  a  church  to  Magdalen 
college  in  Oxford^  ^jprqfert  was  made  of  the  king's  licence  by  let- 
ters patent ;  which  is  an  argument  that  it  could  not  be  made  with- 
out the  king's  licence;  and   50  E.  8.  26.  where  a  prebend  was 
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changed  into  a  treasuryship,  the  king's  confirmation  was  pleadedL     16  2  8. 
Tlie  vicarage  therefore  in  the  case  at  bar  being  presentatire  and 


secular,  it  could  not  be  dissolved  and  made  parcel  of  the  regular     ^  v. 
possessions  of  the  prior  of  Daventre  by  the  pope  without  the-  king^ 
who  would  lose  by  it  the  advantage  which  the  law  gives  him  of 
collating  by  lapse.     4.  I  hold  that  it  is  apparent  from  this  instru- 
ment or  bull,  .that  there  never  was  any  intent  in  tlie  pope  to  make 
an  utter  dissolution  of  the   vicarage;    but  his   intent  was,  that 
whereas  before  the  vicar  was  perpetual  and  presentative,  and  took 
the  profits  to  his  own  use,  he  should  mm  be  only  donative  and 
temporary,  and  should  receive  and  collect  the  profits  to  the  use  of 
the  prior  and  convent  of  Daventre ;  for  the  instrument  has  not  a 
word  of  dissolution,  but  it  has  only  words  which  empower  the 
prior  o{  Daventre  to  appoint  one  of  his  monks  or  a  secular  per« 
son  to  be  the  vicar,  ad  nutum  prioris  instituendum  et  remaoendum ; 
and  this  does  not  dissolve  the  vicarage^  though  it  changes  the 
estate;  and  notwithstanding  such  change,  he   who  is  appointed 
vicar  has  tittdum  et  curam  anvmarwn^  and  may  bring  an  action  against 
any  one  but  the  prior  himsdf  to  recover  the  profits  of  the  vicarage^ 
as  it  appears  by  2  H.  4. 24.  &  12  H.  4.  17.  where  in  the  case  of 
a  vicar  dative  and  removable  it  is  hoiden,  that  he  may  maintain  an 
action  against  any  one  except  only  his  head  and  governor ;  and  in 
38  E.  S.  Ayd  deroy^  ISO,  it  is  holden,  that  the  patron  of  a  donative 
church  shall  take  the  profits  to  himself  in  the  time  of  vacation ;  and 
yet  by  6  //•  ?•  14.  if  a  stranger  had  taken  the  profits  from  him  no 
action  would  have  been  maintainable  against  him.     And  that  a 
vicarage  or  other  ecclesiastical  living  may  well  be  at  will  or  upon     C  945  ]] 
condition  is  manifest  from  Gregorius  in  the  15th  book,  where  it  is 
said,  that  there  are  two  manner  of  vicars ;  the  one  is  vicarius  tiUi* 
lotus  qui  hab^  curam  animarwn  ;  the  other  is  vicarius  conductitius  et 
mercenarius  qui  est  sine  titulo.     Et  vicarius  titulatus  vel  est  perpetuus^ 
vd  in  tempus  et  sub  conditions    And  by  1 7  £•  S.  42.  it  appears,  that  if 
the  king  granted  a  donative  deanery  to  one,  the  patentee  had  only 
an  estate  at  will.     5thly.  I  hold,  that  after  the  statute  of  4  i7.  4. 
c.  12.    there  could  not  be  any  dissolution  of  a  vicarage;  for  that 
statute  says,  that  all  vicarages  united^  annexed^  or  appropried^  ^c.  Sapm  la^ 
haw  weU  soever  they^  Sfc.  by  virtue  of  such  licences  may  any  ways  be  in  ^^ 
possession  of  the  same  in  any  time  to  come^  they  shall  be  also  utterly  void^ 
revoked^  repealed^  adnuUed^  and  disappropriedfor  ever;  and  therefore 
the  instrument  or  bull  in  the  case  at  bar  purporting  only  to  be  a 
licence  to  the  prior  of  Daventre  to  hold  possession  of  the  vicarage 
is  merely  void.     And  though  there  be  the  word  such  in  the  statute, 
yet  that  is  to  be  intended  of  licences  that  were  such  in  mischief  and 
inconvenience ;  and  it  is  not  material  though  they  should  not  be 
such  in  time ;  for  the  statute  was  directed  to  the  mischief  and  incon- 
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16 18.     yenience)  and  not  to  the  time,  as  is  manifest  from  the  purport  of 
' "       .      it;  and  the  mischief  would  be  greater  in  all  likelihood  after  making 
r4         the  statute,  than  it  was  before.     And  in  Alexander  Poulter's  case, 
'*'**^     J 1  Bep.  (b)  it  appears  that  the  word  such  in  the  statute  of  5&6  £•  6. 
c.  10.  is  to  be  intended  otsuch  in  mischief  and  inconvenience.  2dly. 
The  last  clause  in  the  statute  of  4  H.  4<.  enacts,  that  no  religion 
be  in  anywise  made  vicar  in  any  church  so  appropried,  or  to  be  ap^ 
propried^  by  any  means  in  time  to  con^e ;  and  here  the  instrument  of 
dissolution,  if  it  effects  a  dissolution,  empowers  the  prior  to  put 
in  a  religious  man  to  be  vicar,  which  is  contrary  to  the  statute,  and 
therefore  cannot  be  good ;   according  to  the  case  of  3  H.  6.  24. 
where  an  action  of  debt  was  brought  for  rent  reserved  upon  a  lease 
for  years  granted  by  a  vicar,  to  which  the  defendant  pleaded  that  the 
plaintiff  was  a  monk  professed ;  and  it  was  holden  by  Martin^  that 
if  the  plaintiff  had  not  been  made  vicar  before  the  statute  of  4  if  4. 
the  writ  must  have  abated,  because  he  was  a  religious  man,  and  that 
statute  says  that  no  religious  man  shall  be  a  vicar.     And  as  to  the 
objection  that  has  been  made,  that  in  this  case  there  was  a  disso- 
lution in  reputation,  and  therefore  the  vicarage  ii  vested  in  the  king 
by  the  statute,  and  all  imperfections  are  cured  according  to  the  cas^ 
Suprs  2S6.   put  in  Priddle  and  Napier's  case^  I  answer,  that  this  priory  was  difr- 
solved  by  the  statute  of  27  H.  8.  and  that  statute  only  enacts,  that 
[  346  ]    men  shall  hold  according  to  the  purport  and  effect  of  the  letters 
patent,  and  the  letters  patent  pass  only  all  hereditaments,  and  not 
the  vicarage  expressly  and  by  name ;  and  therefore  tJhe  statujte  couU 
not  extend  to  it     6thly.    I  hold  that  the  vicarage  did  not  pass  by 
the  king's  letters  patent,  because  the  king  only  granted,  rectoriam  in 
Norton^  et  advocationem  vicarice;  and  the  vicarage  being  a  distinct 
ecclesiastical  benefice  from  the  parsonage,  could  not  pass  by  the  word 
fectoriam;  and  by  virtue  of  the  words  advocationem  ecclesuB  it  could 
not  pass,  because  the  vicarage,  consisting  of  glebe-  and  tithes,  is  a 
distinct  thing  from  the  advowson ;  and  44  E.  3.  33.  &  44  Ass.  acco^ 
with  this  opinion. 
Cur.  .    Montague  C.  J.  Croke  and  Dodderidge  J.  thought  that  vicarages 

17^.3. 51    ^S^^  ^^  be  in  use  when  appropriations  began ;  for  when  the  cor- 
l^iidt  poration  could  not  serve  the  cure  by  themselves,  they  substituted  a 

pl.™?.^  vicar.  And  vicarages  could  not  well  begin  before  the  division  of 
parishes,  and  before  certain  pastors  were  appointed  to  each  church. 
And  though  vicars  had  not  at  first  any  certain  estate,  so  that  they 
could  maintain  an  assise,  juris  utrum,  or  other  such  actions,  for  tlu^ 
they  had  only  a  temporary  interest,  and  no  absolute  disposition 
of  the  profits ;  yet  continuance  of  time  made  them  perpetual,  and 
enabled  them  to  bring  actions  against  strangers  and  against  the  very 
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persons  themselves  who  were  their  patrons,  as  we  see  by  40  E.  3.  28.    1 

&  14-E.  3.  c.  17.  2.  They  resolved,  that  a  vicarage  might  well  '^''"^ 
Plough  be  dissolved  after  the  statute  of  4  H»  4.  for  that  statute  BrUton. 
extends  only  to  the  case  where  an  appropriation  is  made,  and  no 
vicar  is  endowed,  or  where  a  religious  man  is  made  vicar v;  and  it 
does  not  extend  to  prevent  the  dissolution  of  a  vicarage.  3dly.  They 
seemed  to  incline  to  be  of  opinion  with  Davenport  upon  all  the 
points,  except  the  histrument  and  bull  of  the  pope,  upon  which  they 
were  in  some  doubt,  whether  it  would  amount  to  a  dissolution  of 
the  vicarage  in  respect  of  the  person  who  made  it,  and  also  whether 
in  respect  of  the  words  it  would  amount  to  a  dissolution,  or  to  a 
temporary  provision. 

In  Mich.  17  Ja*  the  case  was  argued  again  by  Bridgeman  for  Bridgenuia. 
the  plaintiff,  who  spoke  only  on  two  points :  the  first  was,  whether 
the  statute  of  1 5  ^.  2.  c.  6.  or  the  statute  of  4  H,  4.  c.  12.  restrained 
the  pope  from  dissolving  the  vicarage :  the  second  was,  whether 
the  instrument  in  question  was  sufficient  to  dissolve  it.  As  to  the  first 
point,  the  words  of  the  statute  of  15  jB.  2.  being  that  i7i  every  licence  *"?»  *o» 
from  henceforth  to  be  made  in  the  chancery  of  appropriation  of  any 
parish  churchy  it  shall  be  expressly  contained  and  comprizedj  that  the    C  ^*7  ] 
diocesan  of  the  place,  upon  the  appropriation  of  such  church,  shall 
ordain  according  unto  the  value  of  such  churches  a  convenient  sum  of 
money,  to  be  paid  and  distributed  yearly,  of  the  fruits  and  profits  of 
ike  same  churches,  by  those  that  shall  have  the  said  churches  in  proper 
use  and  by  their  successors,  to  the  poor  parishioners  of  the  said  churc/ies, 
in  aid  of  their  living  and  sustenance  frr  ever  ;  and  also  that  the  vicar 
be 'weU  and  sufficiently  endowed;  it  appears  that  this  statute,  by  reason 
of  the  word  henceforth,  extends  only  to  appropriations  thereafter  to 
he,  made,  and  not  to  those*  'already  made ;  and  though  it  provides 
that  in  every  licence  of  appropriation,  care  shall  be  taken  that  the 
vicar  be  sufficiently  endowed,  so  that  he  may  intend  the  cure  of 
souls,  according  to  the  constitution  of  Othoboii,  made  in  32  H.  3. 
and  in  the  year  of  our  Saviour  1248,  which  wills,  that  if  a  com- 
petent portion  be  not  assigned  to  the  vicars  for  the  maintenance  of 
their  cure,  the  diocesan  shall  supply  it;  and  also  that  hospitality  be 
used  for  the  relief  of  the  poor;  yet,  if  there  were  no  such  provision 
made  in  the  licence,  the  appropriation  was  good  enough,  and  was 
not  annulled  by  the  statute.     For  the  statute  was  only  a  precept 
tp  the  officers  who  made  out  the  licences  to  make  them  in  such 
manner,  and  it  was  a  contempt  in  them,  if  they  made  them  in  any 
other  manner ;  but  it  did  not  make  the  licences  void,  according  to 
5E.  3.  43.  where  it  is  holden,  that  a  licence  of  safe-conduct  without 
naming  the  master  of  the  ship,  and  mentioning  the  exact  number 
of  mariners,  is  well  enough;  for  the  statute  of  15/f.  6.  c:.  3.  is 
rather  a  precept  how  the  officers  shall  make  out  the  licence  of  safe- 

Y  4 


tV7  CASES. 

161S*  oondnct,  than  vacates  it,  if  it  be  not  made  in  that  very  form.  Sa, 
^fir^trd  ^^  ^*  ®'  ^*  ^^*  ^^  letters  patent  under  the  great  seal  were holden 
y.  to  be  good  enough,  notwithstanding  the  statute  directs  that  they 
be  under  the  seal  of  the  court  of  augmentations ;  for  it  is  rather 
directory,  than  in  avoidance  of  the  letters  patent.  But  this  being 
a  great  defect  in  the  statute  of  R,  2.  the  statute  of  4  /£  4.  c.  13. 
Supiii  15.  ^gg  passed  to  supply  it ;  the  first  branch  of  which  enacts,  ikat  if 
any  church  be  appropriated  hy  licence  of  the  said  king  Richard^  or  of 
our  sovereign  lord  that  nam  is  since  the  said  fifieetith  year,  against  the 
form  of  the  statute  qflSR.^.  the  same  sfiall  be  duly  reformed  accords 
ing  to  the  effect  of  the  same  statute^  betnoixt  that  and  the  feast  of  Easter 
next  coming.  And  if  such  reformation  be  not  made  mthin  the  time 
aforesaid^  that  the  appropriation  thereof  made  be  void  and  utterly 
repealed  and  adnuUcdfor  ever^  except  the  church  of  Haddenham:  so 
that  it  appears  that  this  branch  of  the  statute  tends  to  the  annulling 
of  such  appropriations  as  were  made  after  the  15  JS.  2.  in  which  the 
([  S48  ]  form  prescribed  by  that  statute  was  not  observed,  and  does  not 
extend  to  any  time  prior  to  that  statute.  And  as  to  the  second  branch 
of  the  statute  which  ordains,  that  the  vicarages  unitedy  annexed^  or 
appropriedy  and  the  licences  thereof  had  after  the  first  year  of  the  said 
king  Richard^  how  voell  soever  that  they  is)ho  hcpoe  united^  annexed^  or 
appropried  such  vicarages^  be  in  possession  of  the  same  vicarages^  or  by 
virtue  of  such  licences  may  in  anywise  be  in  possession  of  the  same  in  any 
time  to  comej  they  shall  be  utterly  voidy  repealed,  and  adi§ulled;  it 
appears,  that  this  branch  extends  only  to  appropriations  made  after 
the  first  of  R.  2.  and  not  to  appropriations  made  before.  And  as  to 
the  third  branch,  which  enacts,  that  henceforth  in  every  church  so  ap' 
propried  a  secular  person  be  ordained  vicar  perpetual^  canonicaUy  insti- 
tute and  induct  in  the  same,  and  convenably  endowed  by  the  discretion 
of  the  ordinary  to  do  divine  service^  and  to  inform  the  people^  and  to 
keep  hospitality  there,  except  the  church  of  Haddenham  aforesaid^  and 
that  no  religious  person  be  in  anywise  made  vicar  of  the  said  church  so 
appropried,  or  to  be  appropried  by  any  means  in  time  to  comet  it  ap- 
pears, that  the  first  part  of  this  branch  of  the  statute  extends  only  to 
appropriations  made  after  the  statute  of  15  R.2.  by  reason  of  die 
word  ^thenceforth:'*  and  the  last  part  of  the  branch  shall  be  ex- 
pounded in  the  same  manner  by  reason  of  the  copulative  "  cmd^* 
which  couples  both  the  sentences  together,  and  shall  make  them 
agree  in  point  of  time ;  according  to  the  book  of  5H.7.  1 7.  (a)  where 
it  is  holden,  that  the  count  in  trespass  being  quare  sic  idem  such  a 
day,  year,  phceyf regit,  et  eandem  cepit  et  asportavit,  the  copulative 
"  ef^  made  the  caption  and  asportation  to  be  at  the  same  time  and 


ffl)  Qu.  Whfilicr  this  reference  be  correct,  as  no  such  point  appears  to  hare  b«*n 


ij^arcci 
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place  as  the  breaking  was.    2dly.  It  is  manifest,  that  the  makers  of     1618* 
the  statute  were  not  forgetful  of  the  time  to  which  they  willed  the    * 


statute  to  extend,  because  the  words  **  appropried  or  to  be  appro-     _  v. 
pried^^  intend  that  such  churches  as  were  appropriated  from  the 

I  R.  2.  until  the  making  of  the  statute,  and  all  other  churches 
to  be  appropriated  in  future,  should  be  comprehended  within  the 
statute.  Sdly.  The  exception  of  the  church  of  Haddenham^  which 
was  appropriated  in  the  time  of  H.  4.  is  strong  proof  that  it  was 
not  the  intent  and  meaning  of  the  statute  to  extend  to  appro- 
priations made  before  the  time  of  JS.  2.  4thly.  The  making  of 
religious  persons  vicars  being  in  no  wise  contrary  to  law,  it  cannot 

be  intended  that  such  estates  as  were  settled  a  long  time  before  the    C  ^^^  3 
act  of  parliament,  should  be  unsetded  by  a  retrospect  to  a  precedent 
time.     And  as  to  what  has  been  objected  out  of  Poultef's  case^  in 

I I  Itep.  SS.  it  makes  for  me :  for  sic  appeUati  refers  to  such  only 
as  are  appealed  of  malice,  so  that  if  they  were  not  appealed  of 
malice,  and  there  was  an  indictment  precedent,  the  appellees  would 
not  recover  damages  upon  the  statute  of  West.  2.  c.  12*  as  we  may 
see  in  40  E.  3.  42.  and  S3  H.  6.  2.    And  it  was  now  lately  ad- 
judged in  John  Webbers  case,  upon  the  statute  of  28  Elix*  that  the 
words  ^^  so  proclaimed^'*  in  the  statute,  must  mean  according  to  the 
form  of  the  proclamations  there  declared.     And  the  statute  of 
21  H.  8.  c.  15.  for  the  fidsifying  of  recoveries,  hath,  by  reason  of 
the  words  ^^  from  henceforth^**  been  always  interpreted  of  recoveries 
afier  the  statute.     In  the  statute  of  34  &  35  H.  8.  c.  26.  there  is  a 
special  provision  inserted  for  grants  made  by  the  king  before  the 
statute  as  well  as  afler  it,  and  a  clause  after  the  word  <^  mcK*  is  in- 
tended of  the  grants  before  menti<Hied ;  as  appears  by  Wisemoffs 
case  J  2  Bep.  15.     In  the  case  at  bar,  therefore,  the  words  *<  so  ap- 
propried^** must  be  understood  of  such  appropriations  as  are  made 
after  I  A.  2.  for  those  only  are  mentioned  before^  and  they  shall  not 
be  intended  of  those  that  were  made  at  any  time.     5thly.  The  last 
part  of  this  branch  of  the  statute,  which  is,  that  no  religious  person 
be  in  anywise  made  vicar,  ^c.  was  introduced  merely  to  corroborate 
the  first  part  of  the  statute,  because  otherwise  the  persons  to  whom 
the  appropriations  were  made,  would  have  put  in  one  of  their  own 
monks  or  brethren,  who  would  have  done  nothing  but  for  the 
benefit  of  the  house ;  and  by  that  means  the  statute  would  have 
been  frustrated.     For  according  to  14  H.  4.  16.  and  3  H.  6.  23. 
a  religious  man  might  well  be  a  vicar ;  and  therefore  to  prevent  that 
was  this  last  part  of  this  branch  of  the  statute  inserted.     6thly.  The 
statute  of  4  H.  4.  extends  only  to  unions  and  appropriations,  and  not 
to  dissolutions ;  the  case  at  bar  therefore  being  concerning  the  vali- 
dity of  a  dissolution,  and  not  concerning  a  union,  the  statute  will 
not  extend  to  it.     And  it  appears  by  31  //.  6.  14.  and  20  E.  4.  6. 
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1618;     that  .if  a  rectory  be  impoverished^  the  vicarage  may  be  dissolved : 

—  ^      which  shews  that  the  dissolution  of  a  vicarage  is  not  within  the 
n*         statute  of  4  H.  4. 

****••"  As  to  the  second  point,  that  is,  whether  this  instrument  of  the 
pope  be  sufficient  to  effect  a  dissolution  of  the  vicarage,  I  insist  that 
it  is  sufficient.  For  the  vicar  being  a  person  who  is  appointed  by 
the  ordinary  to  serve  the  cure  in  tlie  room  of  the  rector,  and  having 

[  S50  ]  a  certain  portion  allotted  to  him  by  the  ordinary  for  his  service  in 
the  cure,  the  institution  of  the  vicar  and  his  endowment  are  of  ec- 
clesiastical conusance ;  and  therefore  also  ecclesiastical  persons,  as 
they  institute,  so  they  may  dissolve  him,  according  to  the  books  of 
40  E.  3.  28.  22  E.  4.  24.  and  14  jF/.  6.  16.  and  if  the  function  of 
the  vicar  in  the  cure  may  be  taken  away  by  ecclesiastical  power, 
the  benefit  which  is  incident  to  that  function  may  also  be  taken 
away  by  the  same  power;  according  to  the  cases  of  7  E.  4.  12.  and 
55  H.  6.  57*  where  it.is  hdden,  that  if  the  abbot  and  his  monks  all 
dle^  whereby  there  is  a  dissolution  of  the  corporation,  then  will 
there  be  also  an  escheat  of  their  possessions :  and  by  3  E.  3.  57* 

Supra  is6.  gj  H.T.  4.  and  PL  Grendoris  case^  if  an  abbey  be  dissolved,  the 
ajppropriation  will  also  be  dissolved.  And  if  the  spiritual^  may 
eodst  without  the  temporalty,  according  to  the  opinion  of  Stouffe^ 
in  10  £•  3.  1.  where  it  is  holden,  that  a  bishop  is  a  bishop  not- 
withstanding he  has  not  had  the  temporalties  restored  to  him,  and 
15  Ais.  pL  8.  where  one  was  holden  to  be  a  prebendary,  notwith- 
standing the  manor  was  evicted  that  was  parcel  of  his  prebend ; 
and  12  &  13  £/.  Dy.  294.  where  it  is  holden,  that  the  spiritualty 
of  a  prebend  continues,  notwithstanding  all  its  possessions  be 
granted  away,  and  iixQ' case  of  the  dean  and  chapter  qf  Norwidi^ 
%  Rep.  75.  yet  will  not  the  temporalty  consist  without  the  spi* 
vitualty,  and  if  there  be  a  dissolution  of  the  spiritual  function,  then 
of  necessity  will  the  temporalties  be  dissolved,  and  revert  Xx>  the 
person  from  whom  they  were  at  first  derived.  And  that  the  in- 
strument in  the  case  at  bar  causes  a  dissolution  of  the  spiritual  func- 
tion, will  appear  from  the  words  of  it  The  first  part  contains  the 
petitioii  of  the  prior  and  convent  to  the  pope,  in  which  they  state 
that  their  possessions  are  so  diminbhed,  and  that  they  are  so  depau- 
perated, that  their  corporation  cannot  continue  unless  some  relief 
be  given  to  them.  The  second  part  contains  the  proposition  of  the  . 
prior  and  convent  of  the  aid  that  might  be  given  them,  which  was, 
that  whereas  there  was  then  a  perpetual  vicar,  there  might  there- 
afier  be  a  temporary  vicar  put  in  by  them  on  their  nomination. 
The  third  part  contains  an  ordinance  of  the  pope,  whereby  it  was 
X  granted  to  the  prior  and  convent,  that  after  the  death  of  the  then 

vicar,  there  should  not  be  any  more  perpetual  vicars,  but  the 
church  regatur  et  gubenietur  by  the  monks  of  the  priory,  or  by 
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secular  persons  removable  at  the  will  and  pleasune  of  the  prior     1618^ 
and  convent     The  fourth  part  contains  a  twn-obstante  any  licence  -    • 

of  the  ordinary  and  the  constitutions  of  Otho  and  Ofhobon.     The         v. 
fifth  part  contains  a  provision  for  the  cure  of  souls,  and  also  for  an    J^^^*^!\ 
indemnity  to  the  bishop  for  the  loss  of  his  institution,  and  to  the   ^ 
archdeacon  for  the  loss  of  his  induction,  and  an  allowance  is  made 
to  them  for  that  loss  by  an  annual  payment  of  2&     The  sixth  part 
contains  the  pope's  curse  upon  those  who  should  infringe  the  ordi- 
nance.    All  the^e  parts  of  the  instrument  shew,   1st.  that  there  are 
sufficient  words  to  effect  a  dissolution  of  the  vicarage ;  for  there  ia 
an  utter  exclusion  of  a  perpetual  vicar,  and  an  ordinance  is  made 
that  the  church  shall  be  governed  by  the  monks  of  the  priory,  or 
by  secular  persons  removable  at  the  will  of  the  prior  and  convent. 
2dly.  They  shew  that  it  was  the  intent  to  make  a  perpetual  disso- 
lution of  the  vicarage.     Sdly.  The  subsequent  usage  sliews  that 
this  ecclesiastical  act  made  a  perpetual  dissolution.    As  to  the  first, 
it  appears,  that  since  by  the  instrument  there  was  an  exclusion  of 
a  perpetual  vicar  as  to  core  and  function,  it  will  necessarily  follow 
that  there  must  be  a  dissolution  or  reverter  of  that  which  was  given 
for  the  serving  of  the  cure  |  according  to  the  case  of  7  £•  4.  22* 
where  it  is  holden,  that  if  an  annuity  be  granted  for  the  exercise  qf 
an  office,  if  the  office  be  determined,  the  annuity  will  be  also  at  an 
end ;  and  by  5  E.  4.  8.  1  //.  ?•  29.  and  8  H.  7.  4.  where  l^nd  is 
appendant  to  an  office,  and  passes  without  livery  by  a  grant  of  the 
office ;  if  the  office  be  determined,  the  land  will  revert  to  the  grantor 
of  the  office.     As  to  the  2d,  viz.  that  itwas  the  intent  to  have  a 
perpetual  dissolution,  it  appears  from  the  prior's  petition,  and  also 
by  the  proposition  made  by  the  prior  for  the  supply  of  their  wants, 
that  their  design  was  to  Have  a  perpetual  dissolution ;  for  otherwj^ 
there  would  not  be  a  perpetual  supply  of  their  wants  according  to 
their  petition  and  proposition ;  and  when  the  pope  is  making  an 
ordinance  for  their  remedy,  it  cannot  be  intended  but  that  the 
remedy  shall  be  proportionable  to  the  mischief:  and  as  the  prior 
and  convent  were  perpeti^ally  to  serve  the  cure,  or  to  be.  charged 
with  the  providing  of  some  one  to  serve  it,  so  they  had  a  perpetu^ 
benefit  in  respect  of  such   charge,  according  to  Digbi/s  case  in 
4  Rep.  79.  and  Elmer* s  case  ifi  5  Rep.  2.     The  non-obstante  of  the 
ordinance  of  Otho  and  Othobon  in  the  instrument,  shew  that  it  was 
the  intention  to  have  a  perpetual  dissolution,  because  that  ordinance 
relates  to  perpetual  vicars  and  their  endowments.    Sdly.  The  charge 
which  is  imposed  upon  the  prior  and  convent  for  the  bishop  and  arch- 
deacon, in  respect  of  their  loss  of  institution  and  induction,  further 
shews,  that  it  was  the  intent  to  have  a  perpetual  dissolution ;  for  it    [  352  3 
is  not  reasonable  that  the  prior  and  convent  should  have  a  perpetual 
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161 8«     charge  imposed  upon  them,  and  yet  should  have  but  a  temporarjr 

j^^^      benefit.    And  it  appears  by  4  K  6.  Br.  Estates  78.  and  Cotlyer's 

T.         case  in  6  Bep.  {a)  that  the  law  makes  an  exposition  of  the  estate 

according  to  the  charge;  and  therefore  where  there  has  been  a 

devise  to  one  paying  IO/.9  it  has  been  adjudged  to  be  an  estate  in 

^^w*-  J«»      fee  simple ;  and  HU.  13  Jcu  B.R.  in  the  case  of  Welbe  and  Hear" 

1  Boi  Bcp.  <^»  it  was  adjudged,  that  where  a  devise  was  made  to  one  fer  11^ 


2J|j^^  remfdnder  over  to  another,  paying  1 0/.  'per  ann.  for  ever,  the 
s-  BoMr.      had  a  good  estate  in  fee  simple  according  to  the  proportion  of  his 
'^^  charge«     3dly.  The  usage  subsequent  to  the  making  of  this  instru- 

ment afibrds  a  good  exposition,  that  it  makes  a  perpetual  dissolu- 
tion. In  n  E.  3.  51.  Mcnsbray  took  it  as  a  rule,  thi^  obscure 
Bupim907.  words  are  to  be  expounded  by  usage ;  and  in  the  case  of  Smith  and 
Barkeadale^  M.  39.  and  40  Eliz.  Rot.  M9.  B.  B.  {b)  where  a  ree* 
lory  was  appropriated  in  the  time  o(H.  S.  and  a  vicarage  endowed 
wtdi  dedmis  garbarum,  it  was  ruled,  that  the  vicar  having  been 
used  to  take  the  tithe  of  hay  within  the  hamlet  as  well  as  of  com, 
that  usage  should  afford  an  exposition  of  the  ecclesiastical  instru- 
menty  because  it  might  well  be  that  at  that  time  garba  might  signify 
hay  and  grass  as  well  as  com.  In  5  Bep.  Cawdri^s  case,  4  &  7* 
where  an  ecclesiastical  sentence  was  given  by  some  of  the  commis- 
doners  with  the  assent  of  the  others,  such  sentence  was  ruled  to 
be  wdl  enough  according  to  the  intendment  of  the  ecclesiastical 
law,  notwithstanding  that  by  the  rules  of  our  law  it  would  have 
been  bad.  And  it  appears  by  6  &  7  Eliz.  Dy.  293.  34  H.  6.  14. 
llH.f.  14.  10  Bep.  29.  that  ecclesiastical  acts  are  expounded 
by  the  judges  of  our  law  according  to  the  ecdesiastical  law ;  and 
the  civilians  have  certified  their  opinion,  that  this  instrument  is 
sufficient  to  make  a  dissolution  of  the  vicarage.  4thly.  Admitting 
that  here  was  not  a  perpetual  dissolution  of  the  vicarage,  yet  it 
being  reputed  as  a  perpetual  dissolution  in  the  hands  of  the  prior 
and  convent,  the  statute  of  35  Eliz.  c.  9.  will  aid,  which  enacts 
that  all  honours,  manors,  lands,  tenements,  and  hereditaments,  which 
at  any  time  heretofore  were  the  possession  of  any  abbey,  monastery, 
priory,  nunnery,  4v.  were  and  shall  be  reputed,  taken,  and  adjudged 
to  have  been  kngfidUy  and  perfectly  in  the  actual  or  real  possession 
qf  the  said  late  king  and  his  heirs  and  successors,  8^.  natxpithsiand' 
ing  any  defect,  want,  or  insufficieruy  qf  or  in  any  surrender^  grant, 
or  conveyance  qf  the  same  honours,  manors,  lands,  tenements,  or 
hereditaments,  Sfc.  or  any  other  matter  or  cause  whatsoever,  by  which 
t  358  ]  his  highness  was  or  might  haioe  been  entitled  unto  the  same,  8^c.  This 
therefore  being  taken  to  be  a  dissolved  vicarage  in  the  hands  of 


(«)  P.  16.  a.  (ft)  Cro.  Elis.  6S3. 
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the  prior  and  oonventi  it  shall  be  so  in  the  hands  of  die  kii^;     1618. 
and  consequently,  its  defects  shall  be  supplied  by  this  statute  of      j^^^ 
$5  Eliz.  ▼. 

Montague^  Dodderidge^  and  Haught0n^  (CroA-^  being  absent  jTop^ 
agritudinemy)  were  of  opinion  that  judgement  should  be  given  for 
the  plaintiff:  aiid  they  resolved,  1st.  That  the  statute  of  4  i/.  4. 
c.  12.  does  not  extend  to  appropriations  made  before  the  1st  of  22. 2. 
and  that  such  appropriations  as  were  made  before  that  time  are 
directed  and  governed  by  the  rules  of  the  common  law ;  so  that  if 
the  pope  had  power,  by  his  bull,  to  make  a  dissolution  nt  common 
law,  he  has  still  the  power  to  do  so ;  and,  consequently,  the  appro- 
priation in  the  case  at  bar  being  made  before  the  1st  of  22.  2.  the 
vicarage  may  well  be  dissolved,  and  the  statute  of  4  i/.  4.  does  not 
prevent  it.  But,  if  the  appropriation  had  been  made  after  1  J2«  2. 
(a)  then  the  pope  would  have  bad  no  power  to  dissolve  the  vicarage, 
because  that  statute  strengthens  the  vicar's  estate,  so  that  it  cannot 
be  dissolved ;  nor  can  its  possessions^  revert  to  the  parsonage,  as 
they  might  at  common  law. 

2dly.  They  resolved,  that  this  instrument  being  an  ecclesiastical 
instrument,  ought  to  receive  an  exposition  according  to  the  ecclesi* 
astical  law ;  and,  therefore,  if  the  ecclesiastical  law  says  that  it  was 
a  su£Scient  instrument  to  make  a  perpetual  dissolution  of  the  vicar* 
age,  they  were  bound  to  give  &ith  and  credit  to  it^  and  to  give  L  ^^  3 
judgement  accordingly. 

3dly.  They  resolved,  that  this  being  a  dissolution  of  the  vicarage 
in  reputation  in  the  hands  of  the  prior  and  convent,  and  so  coming 
into  the  hands  of  the  king,  the  statute  of  31  i/«  8.  (;•  13.  will  vest  it 
in  the  king,  and  will  give  it  to  him,  and  supply  the  defects  of  the 
dissolution,  if  any  there  be,  according  to  Priddle  and  Napier's  case; 
and  the  statute  of  35  Eliz.  c.  3.  will  likewise  interpose  its  aid  in 
order  to  supply  any  defects. 

4thly.  They  resolved,  that  the  vicarage  being  dissolved,  the  lands 


fa)  RoUe  states  that  Dodderidge  and  Houghton  roents  in  the  principal  case,  Cro,  J<u  51 S.  S  Ho. 
held,  that  "  if  the  appropriation  had  been  within  100.  Palm,  114.)  where  a  TieiM^  was  endowed 
the  statutes  of  15  R.  2.  and  4  H.  4.  neither  pope  in  25  H,  8.  in  a  church  which  was  appropriated  to 
nor  ordinarj  could  have  dissolved  the  vicarage :  the  dean  and  chapter  of  St.  Jtapk,  and  in  24  EHm, 
for  if  they  could  be  supposed  to  have  that  power,  was  dissolved  by  the  bishop  and  re-united  to  the 
the  great  design  of  the  statute  of  4  H,  4.  namely,  rectory,  it  was  holden  by  the  barons,  that  the  dit- 
to have  a  vicar  perpetually  incumbent,  might  be  solution  was  good ;  because  the  appropriation 
defeated  at  pleasure.**  And  bishop  Gibson  adds,  being  to  the  dean  suod  chapter,  and  so  remaining 
that  though  such  a  power  of  dissolution  were  sup-  in  a  spiritual  hand  which  was  capable  of  the  cure, 
posed  to  be  consistent  with  the  statute  of  4  H.  4.  it  mi^t  well  be  dissolved.  And  this  appropria- 
it  seems  by  no  means  reconcilable  with  the  dis-  tion  b«ing  one  of  those  which  came  into  the  king's 
abling  statute  of  13  Eliz-  c.  10.  against  the  grant-  hands  in  31  XT.  8.  and  was  by  th^  king  transferred 
ing  or  conveying  the  possessions  of  vicars,  as  well  to  the  dean  and  chapter,  the  court  hir&er  resolved, 
as  of  others,  iu  any  other  manner  than  that  statute  that  if  the  impropriation  had  become  a  lay  fee  in 
directs  Gibson's  Codex  754.  However  in  the  the  hands  of  a  temporal  possessor,  the  vicaiage 
case  of  Pany  and  Ranks,  Af«  li  Ja.  in  the  ezche-  could  not  l^ive  been  dissolved,  because  that  would 
(juer,  (which  case  was  cited  in  one  of  the  argu-  have  been  in  effect  to  destroy  tbt  cure. 
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1618.      and  tithes  with  which  it  was  endowed  should  revert  to  the  person 
from  whom  they  were  originally  taken  :  for  if  there  be  a  cessation 
▼.         of  the  function,  there  shall  be  also  a  cessation  of  the  benefit.     And 
-Mnttofi,     judgement  was  given  for  the  plaintiff. 

Rdm.  222.  A  writ  of  error  was  afterwards  brought  in  the  exchequer  cham- 
ber, and  the  judgement  was  reversed ;  not  however  upon  the  matter 
in  law,  but  upon  a  formal  objection  to  the  entering  of  the  judge- 
ment For  the  action  was  brought  for  two  lambs ;  and  for  one 
the  jury  found  a  special  verdict,  upon  which  judgement  was  given 
for  the  plaintiff;  but  as  to  the  other,  the  jury  found  the  defendant 
not  guilty.  But  in  the  judgement  the  defendant  was  not  discharged 
of  this  lamb,  nor  was  the  judgement  entered  as  to  that  quod  querens 
eat  inde  sitie  die,  but  only  that  the  defendant  be  in  misericordid  for 
that  lamb ;  and  for  this  error  the  judgement  was  reversed,  M.  19  Ja. 
It  may  be  added,  that  it  appears  from  the  Liber  Regis,  that  the 
vicarage  or  curacy  at  this  day  belongs  to  the  Britton  or  Sr^tow family, 
the  impropriators  of  the  parsonage* 


P.  17 Ja.    A.D.  1619.    B.R. 

Johnson  v.  Dandridge.     [MSS.  Calthorpe.] 

Fullinff-  AtTBREY  Johnson,  parson  of  in  the  county  of  York^ 

QiiUs  mre  libelled  against  Dandridge  in  court  christian  for  the  tithe  of  a 
^j^j^  fulling*mill,   and  for  6s.  Sd.  which  was  a  modus  decimandt  for  a 

Cro.  Ja.  water-mill ;  and  upon  a  suggestion  that  no  tithes  are  payable  by 
2  Ro.  Rep.  the  common  law  of  the  kingdom  for  such  things  as  are  invented 
84.  S.  C.    for  the  ease  of  man's  labour,  and  that  fulling-mills  are  of  that 

Rolle  «Ute»  i.|..  11 

that  the  nature,  Creorge  Croke  moved  tor  a  prohibition ;  and  day  was  given  to 
prohibition    ghg^  cause  why  a  prohibition  should  not  be  granted.   At  which  day 

was  ffrant*  ./       xr  ^  t 

ed.  I  shewed  cause :  and  I  stated  in  the  first  place,  that  this  was  a  mill 

newly  erected,  and  being  such,  tithes  were  payable  for  it,  according 
[  355  ]  ^  ^^®  statute  of  Articuli  cleri,  c.  5.  in  9  JB.  2.  where,  upon  a  petition 
exhibited  by  the  laity.  Quod  si  aliquis  in  fundo  sua  tnolendinum 
erexerit  de  novo,  et  postea  a  rector e  loci  decima  exigatur,  de  eodem 
exhibeatur  regia  prohibitio  sub  hdc  formdy  Quia  de  tali  moiendino 
hactenus  decimce  nonfuerunt  sotutce,  prohibemus,  Sfc.  et  sententiam  ex- 
communicationis  si  quatn  hdc  occasione  pomulgaveritis  revocetis  omnino; 
the  king  answered,  In  tali  casu  nunquam  exivit  regia  prohibitio  de 
principis  voluntate,  qui  et  decemit  talem  perpetub  non  exire.  And 
agreeably  to  this  resolution  of  the  king  in  parliament  the  practice 
has  always  been  that  tithes  are  to  be  paid  of  newly  erected  mills; 
and  a  difference  has  been  taken  between  ancient  mills  and  newly 
erected  ones ;  and,  therefore,  in  a  case  in  B,  M.  in  5  Ja»  it  was  re- 
solved, that  tithes  were  demandable  of  newly  erected  mills,  though 
ancient  mills  were  to  be  tithe^free  |  and  according  to  this  difference 


Johmem 
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it  was  agreed  P.  7  Ja.  and  in  the  case  of  one  Newman^  Af»  IS  Ja»  l€l9k 
in  C.B.;  Tr.  l^Ja.  in  B.R.  in  the  case  of  Bury  and  Daniel^ 
Tr.  1 5  Jiz.  in  5.  i2.  And  in  M.  38  &  39  Eiiz.  in  B.  B.  in  the  case 
of  More  and  Bussellj  it  was  admitted,  that  tithes  might  be  demand- 
ed for  a  windmill  newly  erected;  though,  because  in  that  case 
the  windmill  was  erected  upon  the  demesnes  of  a  manor  which  had 
been  always  discharged  from  the  payment  of  tithes  by  a  modus,  a 
prohibition  was  granted.  2dly.  It  appears  by  the  statute  of 
27  H.  8.  c.  20.  32  H.  8.  c.  7.  2  &  3  E.  6.  c.  13.  that  tithes  ought 
to  be  paid  according  to  the  ecclesiastical  laws  and  ordinances  of  the 
church  of  England^  and  after  the  laudable  and  usual  customs  of  the 
parish  where  the  party  dwelleth  ;  and  by  the  ecclesiastical  laws,  and 
ordinances  of  the  church,  tithes  are  payable  of  mills,  as  appears  by 
the  statute  of  Articidi  cleri  before  cited,  and  by  Lindwood  in  his 
book  De  decimis^  {a)  chapter,  Qiianquam  exsolventibus^  and  comment 
on  the  words  sictU  foeni^  where  the  opinion  of  Peter  de  Anchona  is 
cited  to  be,  qitod  in  decimafceni  de  TnolendiniSfpiscariisy  land  et  apibusj 
qtue  de  certis  locis  percipitmtur^  non  videtur  consideranda  parochia 
habitationisy  sed  loci  ubi  consistity  licet  mtdtum  plus  in  horum  fructu 
homifiis  industria  qperattir^  quam  locus  fadt.  And  in  the  same  book^ 
chapter,  Quoniam  propter^  and  paragraph  De  proventibus^  the  con- 
stitution of  archbishop  Stratford  is  given ;  which  is,  De  proventibus 
autem  vwlendinorum  volumm  quod  decinuejideliter  et  integre  solvantuT; 
which  word  integre  the  gloss  expounds  to  be  sine  diminutione,  sicut 
solvunfur  decimcc  profoentuum^  vere,  siaU  proventus  acciduntf  viz^  decima 
mensura  quorumcunqtie  granorum  molitorum  ad  commodum  domini  mo^ 
lendini  vel  molendinarii  pertinentium.  —  Et  sciaSf  quodjructus  prove^ 
nientes  ex  molendino  decimabuntur  tanquam  pnediales^  non  deductis 
expensis factis  in  re,  circa  rem,  vel  extra  rem*  And  the  tithing  table  [  856  ] 
in  the  11th  question  set  forth  by  the  allowance  of  the  church  of 
England,  determines,  that  ihe  tithes  of  mills,  parks,  ponds,  mmrretis^ 
dovehouses,  and  bees,  are  predial  and  tithable  without  deduction  of 
charges,  and  the  lOth  measure  of  the  com  is  to  be  set  out.  And  in 
the  4th  question  of  the  tithing  table,  a  predial  tithe  is  explained  to 
be  that  which  is  perceived  of  the  ground,  and  gathered  of  and  from 
a  place  ceHain,  in  some  one  or  other  known,  certain,  and  limited  parish. 
And  such  tithes  are  to  be  paid  to  the  parish  church  where  the  grounds 
do  lie  without  deduction  of  charges,  howsoever  the  industry  and  labour 
if  man  may  seem  and  be  alleged  more  to  prevail  in  the  making  theretf, 
than  the  nature  of  the  ground.     And  Bebuffus,  fo.  23.  $  6.  saith,  (i) 

{a)  Lyndewode*$ ProvmeialyV^i,  iii.  fo.  98.  (Pa-  to  the  College  of  Physidaiis  In  Warwick  Lane 9 

ris  ed.  1505.)  where  there  is  a  very  good  collection  of  civil  and 

(6)  This  passage  is  extracted  from  Relniffiis*$  canon  law.     (This  work,  together  with  others  by 

TractatM  novem  de  decimUt  ^.  a  very  scarce  the  same  author,  are  to  be  found  in  the  Bodleian 

book,  which  I  met  with  in  the  library  belonging  Library,  Oxford.     Ed,) 
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161 9.     J)e  molendinis  decima  predatwr^  ut  si  decern  sextariajirumentij  siliginiSf 

Mntm     ^^  alierius  grant  moiendini  nomine  consequar^  unum  pro  dedmd  sol^ 

^\^      vere  adstringor^  vel  alids  pro  raid :   si  vera  pecuma  pro  moiendini 

pensiofie  solvcUur^  ex  iUd  pecmiid  decima  sohoeiur  illi  ecdesus  ubi.mih 

lendinum  situm  est,  eiiamsi  esset  mdendiwum  ad  ventum^  veL  mclendi^ 

nam  cathend  super  Jbwio  ieneretur. 

And  as  to  what  has  been  objected,  that  the  mills  in  the  oaae  at 
bar  are  fulling-mills,  and  of  new  invention,  and  that  therefiove  the 
statute  and  ordinances  above  cited  cannot  extend  to  them,  for  that 
they  only  intend  such  mills  as  were  in  use  at  that  time,  I  answer, 
that  the  statute  and  ordinances  are  generally  of  miUsj  which  is  the 
genus,  and  the  others  are  but  the  species  contained  under   the 
genus ;  and  the  statutes  and  ordinances  being  general  of  a  miU^  a 
JuUing-miU  is  contained  under  it.    And  it  appears  by  LattreWs  case, ' 
4Bep.  87.  that  a  fuliing-mill  may  be  recovered  by  the  demand  of 
a  mill  generally ;  and  a  prescription  to  have  a  water-course  to  a 
oom-mill  will  serve  where  the  corn-mill  is  changed  to  a  fulling- 
mill.     And  as  to  the  objection  that  the  tithes  of  fulling-mills  are 
personal,  and  the  statute  of  2  &  3  JS.  6.  enacts,  that  personal  tithes 
shall  not  be  paid  but  where  they  have  been  accustomably  used  to  be 
paid  within  40  years  before,  I  answer,  1st  From  the  authorities 
before  cited  that  the  tithes  of  mills  are  predial.    2.  The  statute  de- 
clares what  are  to  be  understood  to  be  pei*sonal  tithes,  where  it  say% 
that  *^  every  person  exercising  merchandizes,  bargaining  and  sell- 
ing, clothing,  handicraft,  or  other  art  or  faculty,  being  such  kind 
of  person  and  in  such  places,  ^/'  so  that  he  who  works  a  fulling- 
mill  cannot  be  said  to  be  any  of  the  persons  ther^  enumerated,  for 
L  357  ]    which  reason  it  cannot  be  said  to  be  a  personal  tithe.     And  in 
M.  12  Jo.  in  C  B.  where,  upon  a  libel  against  Jchn  King  for  the 
tithes  of  two  grist-mills,  a  prohibition  was  moved  for,  beqau^  io 
the  place  where  the  grist-milis  then  stood  there  had  been  a  fMUigg-  ■ 
mill,  for  which  and  another  grist-mill,  there  had  been  time  wherbo^ 
4*^.  6s.  Sd.  per  annum  paid,  and  that  at  such  a  time  the  fulliagmiill 
was  converted  into  a  grist-mill,  and  that  be  bad  p9id  thi^  Qr.  Sd,;, 
Warburton  and  Nichols  J.  refused  the  {H*ohibiti6n,  ibr  the  flKklas 
could  not  extend  to  a  grist-mill,  that  being  a  new  thinjgi  jand;t}tbe^ 
are  to  be  paid  in  a  difierent  manner  for  a  fuliing-mill  thaD'dieJr  Me 
for  a  grist-mill ;  for  a  fulling-mill  they  are  to  be  paid  by  the  Xd^jaji^r 
of  a  grist-mill  by  the  toll-dbh.    And  so  upon  the  whole  mattep  I^ 
concluded  that  tithes  were  to  be  paid  of  fulling-mills.  ,  ».  C.v 

Montague  C.  J.  Croke  and  Houghton  J.  seemed  at  first  to  iifidtae^ 
that  a  prohibition  should  not  be  granted^  for  that  tithes  .ou^g^  \»%m 
paid  of  fulling-mills  as  well  as  of  other  mills;  but  they  seMml'fo ' 
say  that  they  were  personal,  and  not  predial  tithes.     But  Dodie* 
ridge  J.  e  contra;  for  he  said  that  a  great  inconvenience  wouU  ensue 
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if  tithes  were  to  be  paid  of  fulling-mills ;  for  by  the  same  reason  1619. 
that  they  might  be  paid  of  iuUing-mills,  they  might  be  paid  of  .^^^^ 
papei^mills,  iron-mills,  tin-mills,  and  all  other  mills  of  that  nature,  v. 
which  would  be  excessively  inconvenient.  And  be  did  not  know 
in  what  manner  tithes  would  be  paid  of  fulling-mills,  for  it  is  not 
reasonable  that  they  should  be  paid  of  the  tenth  doth.  And  be  did 
not  find  any  text  in  the  civil  law,  nor  any  opinion  what  tithes  were 
to  be  paid  of  such  mills,  (a) 


P.  17  Ja.     A.D.  1619.     B.R. 

Wright  V.  Powle.    [MSS.  Calthorpe.] 
Samuel  Wright  and  John  Baldwin^  the  impropriate  rectors  of  Aspen  tree» 
Chesfiam  in  the  county  of  Buckingham,  libelled  against  Richard  ^'bjcui" 
Powle  for  tlie  tithes  of  aspen  and  cherry  trees  (&} :  and  upon  a  sug-  ^^ 
gestion  that  those  trees  were  of  the  age  of  20  years,  and  are  by  the  a  c' 
custom  of  that  country  reputed  as  timber-trees,  a  prohibition  was 
granted,  and  a  motion  being  afterwards  made  for  a  c6nsultation  it 
was  refused ;  for  that  may  be  timber  in  one  country  which  is  not 
timber  in  another  country ;  as  the  cutting  of  wHIows  and  sallows 
may  be  waste  in  one  place,  and  not  be  so  in  another.    The  court    [  S5S  2 
therefore  advised  the  defendants  in  prohibition  to  try  whether  there 
was  any  such  custom*  (c) 


M.  17  Ja.    A.D.  1619.    B.ll. 

Dickinson  v.  Reade.    [MSS.  Calthorpe.] 
In  an  action  on  2  &  S  £.  6.  brought  by  Dickinson,  lessee  of  2  Ra  Rep. 
Fleming,  the  son  and  heir  of  sir  Thomas  Fleming,  chief  justice  of  by^  niiSie 
Efigland,  against  Reade,  lessee  of  Pqpham,  the  case  appeared  to  be  ofDum** 
as  follows :  The  abbot  of  Quarrer  in  the  county  of  Southampton, 
bdi^  seised  of  the  rectory  of  Arreton,  and  also  of  a  grange  called 


(«)  ffaJkC  V.  Iftfyt  S  Atk«19.  jpi/ra,78a.  R.  A.  wood  bas  never  beea  paid;  but  the  panon  has  a 

641,    Hkk$  V.  Tfum,  3  Wood,  363.  it^finh  1023.  wood,  which  ia  called  the  tithe-wood,  for  which 

IfSfOM  ▼.  Matonf  3  Wood,  88.  mfia,  974.  he  pays  4iL  a  year  to  the  lord  of  whom  he  holds 

.     (k)  Bik^  ¥.  HvaitVf  Bun.  19S.  i^ni.  657.  n.  It.     It  ihaU  be  faitanded  tfaerelbra  that  the  wood 

(c)  Lofthome  sued  in  the  spuitual  court  of  in  question  was  giTen  upon  a  composition  for  all 

Ohmeettgr  for  tfie  tithe  of  wood ;  and  Bridgprnan  the  tithe  of  wood  wiUiin  die  parish,  no  tithes  of 

mend  §or  a  piofaifaitioa,  because  the  suit  was  for  wood  having  ever  been  paid.     And  a  prohibition 

baarhci,  which  were  of  a  ffrelt  age,  vix,  eighty  was  granted,  Ltgttkome  ▼. »  1  Ho,  Rtp,  S55. 

yMrt  okl'flt  the  least;  and  ftebeesuse  the  parson  P.  14  Jb. — Areoovdof  a pmhilntion  was  shewed 

«f  tba  parish  had  had  a  eonsideratioo  for  the  tithe  by  Jkkn  Moore  seneant,  P.  14  Jtu  Bot,  191S. 

of  wood,  namely  a  certain  wood  in  the  lord's  between  Gtffly  plaintiff,  and  Pindar  parson  of 

wood  for  the  tithe  of  wood  tioM  whereof ,  fe.  and  J^sMeg^  in  the  eounly  of  dbtilftmNfifcm,  for  tithes 

th«t  ba  bad  novsr  taJLon  any  tithe  of  wood. —  Coke,  of  willows,  upon  a  surmise  Uiai  they  are  of  use 

-— Biiflk  is  a  beech,  and  thence  the  county  of  as  timber  in  that  countiy.      If  willows  grow 

Tkuikfgkum  took  its  nana;  and  beech  is  timber  within  the  sit*  of  a  house,  it  is  waste  to  foil  them; 

in  that  country,  and  therefore  it  was  adjudged  in  yet,   if   they  be  felled,    I  hold  they  shall   pi^ 

JBir  G^wf^  Aiirye*s  case  that  waste  lay  for  beedias  tithes.     Note  the  reason,  ^o^.  219. 
Hieie.     And  ia  the  parish  in  which  I  lire  tithe 

Vol.  I.  Z 
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1619.      Arreion  Grange  in  Arreton,  in  16  H.  8«  made  a  lease  for  90  years 

^rr~    of  the  grange  and  the  tithes  of  it  to  J.  S.    Afterwards,  the  rectory 

.    T.        olArretotif  the  grange,  and  all  the  possessions  of  the  abbey,  came 

^'^'     to  the  king  by  the  statute  {a)  of  disaoluticHis.    In  2  E.  6.  (6)  the 

king  granted  the  rectory  of  ArreloUf  and  several  other  lands  of  the 

abbey,  to  one  HiUs  (under  whom  sir  TAomas  Fleming  claimed)  qua 

omnia  pramissa  extenduniur  ad  clarwn  valorem  32/.  which  value  was 

specified  in  the  particular  of  the  auditor  of  the  crown,  to  which  the 

patent  referred,  and  it  appeared  that  the  tithes  of  the  grange  were 

not  mentioned  in  the  particular,  and  that  the  lands  and  rectory 

contained  in  the  king's  patent  were  of  the  value  of  32/.  exclusively 

rS59  ]    of  the  tithes  of  the  grange ;  and  the  king  afterwards  granted  the 

^^J^     rectory  in  fee-farm.     And  now  it  was  resolved  by  Montague  C.  J. 


ofkmds       CraJce^  Dodderidge^  and  Houghton  J.  1st.  That  tithes  were  to  be 

in  •  n^T^^  P^^  ^^^  ^^  P^^B^  &s  ^^^^  ^  ^^  lease  for  years  was  expired,  not- 

gious  bouie  withstanding  the  union  of  the  rectory  and  grange  in  the  hands  of 

noezemp-    the  abbot  at  the  time  of  the  dissolution,  and  notwithstanding  there 

tion»  if  the   ^^fe  no  tithes  in  specie  paid  to  the  abbot  at  that  time,  agreeaUy 

in  lease  at    to  the  resolution  in  the  case  of  Dobitqfi  and  Curteene.     For  it  ap- 

^  dT^ \^  pears  from  the  lease  of  the  land  and  tithes,  that  there  was  not  any 

lion.  real  discharge  of  the  grange,  but  only  a  personal  discharge  in  respect 

Sapra  287.   ^f  ^^  union ;  in  which  case,  as  the  rectory  and  grange  are  now 

come  into  the  hands  of  several  persons,  tithes  shall  be  paid  of  them: 

and  if  there  had  been  no  lease  expressly  made  of  the  tithes,  the 

abbot  would  have  had  them  notwithstanding  the  lease  of  the 

land,  (c) 

Tithcanot        2dly.  They  resolved,  that  the  tithes  of  the  grange  remained 

A^m  the      parcel  of  the  rectory  notwithstanding  the  lease  for  years,  so  that  by 

rectdry  bya  the  grant  of  the  rectory  the  reversion  of  the  tithes  passed. 

yean  <»f  SiiXy.  They  resolved,  that  the  qua  quidem  pramissa  sunt  amud 

them.  valoris^  4*^.  are  not  words  of  restraint,  so  that  nothing  would  pass 

^Inted'i^  beyond  that  value  i  but  that  they  are  merely  words  of  declaration 

the  crown     to  shew  what  value  those  thmgs  which  passed  were;  and  though 

Mseasions   ^^^e  should  be  of  greater  value  than  was  mentioned  in  the  parti- 

of  an  abbey,  cular,  yet  the  patent  would  be  good  upon  the  statute  of  1  £.  6.  e.  8. 

grant  itated  ^^^  there  b  Only  an  allowance  to  be  made  to  the  king  for  the  over- 

*  ^^  he   P^^  ^^  ^^  value  according  to  the  rate  of  20  years*  purchase.    And 

of  a  certain  Dodderidge  said,  that  the  tithes  of  the  grange  are  included  in  the 

^"^*  ned    ^^^^  ^^  ^^  rectory;  for  though  there  is  a  lease  for  years  of  the 

in  a  parti,    grange  and  tithes  rendering  rent,  yet  the  rait  Issues  out  of  the 


(a)  On.  for  tiiis  was  one  of  the  lesser  abbies.  Lordy.  Turk,  Bun.  129.  infrth  ISIS.  Comt^^> 
(IVobably  diasoWed  under  S7  H.  8.  c.  98.,  on  Xeyt,  infm,  1S08.  Porter  y,  JBtttkuni,  Cro.  Jae; 
this  point,  see  OaviU  v.  Oram,  pott.  1354.)  554.  559.  tupra,  132.  n.  373.     WriffU  t.  Gerard 

(6)  Tanner  says  that  the  grant  was  in  36  if.  8.  jdnd  Hitdertham,  Hob.  306.  infra,  375.    CUnriU  ▼• 

(c)  JSentoH  ▼.    Trott    Mo.  528.   tvpm,  208.    Oram,  tn/m,  1354. 
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grange,  and  not  out  of  the  tithes^  though  it  be  increased  in  respect     1619. 
x>f  the  tithes.  ;^7J-^ 

The  value  of  the  tithes  was  trebled  in  this  case  by  the  jury ;  and        t. 
notwithstanding  the  plaintiff  declares  of  tithes  of  several  things,  yet      '^^' 
it  is  sufficient  to  lay  the  damaizes  entirely.  cukr,  kut 

^  '  thatptfti- 

cular  did  not  include  the  ndue  of  the  tithe< :  the  titfaet  netcrtheltM 


M.  17  Ja.    A.  D.  1619.    B.  R.  C  36o  ] 

Earl  of  Clanrickard  v.  Lady  Denton.    [^SS.  {a)  Tumor.] 
The  earl  of  Clanrickard  was  plaintiff  in  a  prohibition,  and  lady  Tbeez- 
Denton   widow  was  defendant:   the  case  was  as  follows:   Lady  fi^mUdie 
Denton  being  proprietrix  of  the  impropriate  parsonage  of  Tunbridge^  ^  "^^^^tu 
which  parsonage  is  within  the  ancient  precinct  well  known  and  ^jrau, 
called  by  the  name  of  the  Weald  of  Kent;  and  the  earl  of  CSanrickard  ^Z]^V^ 
being  seised  in  right  of  Frances  his  wife  of  several  coppices  within  iss.  '&  C.* 
the  obove  parish,  and  within  the  precinct  of  the  said  fVeald^  the  I^  ^^" 
earl  fell  several  of  the  coppices,  and  lady  Denton  libelled  against 
him  in  the  spiritual  court  for  the  tithe  of  fellable  and  saleable  wooc^ 
that  is,  for  the  underwood  of  those  coppices.    The  earl  came  into 
this  court,  and  suggested  that  there  is  an  ancient  precinct  called  by 
the  name  of  the  Weald g  within  which  precinct  there  are  divers  pa- 
rishes; and  that  within  that  precinct,  the  parish  and  the  plaoQ 
where  the  present  question  arises  are  situated,  and  that  through  all 
that  precinct  from  time  whereof  the  memory,  ^c.  there  has  been  a 
custom  that  all  owners  and  proprietors  of  any  coppices  or  woods 
shall  be  discharged  of  tithe  for  all  manner  of  wood;  and  thereupon 
he  prayed  a  prohibition,  which  was  granted.     And  lady  Denton 
joined  issue  with  him,  that  there  was  no  such  custom ;  and  there 
was  a  trial  at  bar  upon  this  issue  or  custom,  in  which  the  right  of 
the  custom  was  not  to  be  debated,  to  wit,  whether  it  were  a  good 
custom  or  not;  but  whetlier  there  were  such  a  custom  de  facto  or 
not    And  on  the  part  of  the  plaintiff  to  prove  tlie  custom  this  evi- 
dence was  given.     Witnesses  deposed,  tliat  tlirough  several  pa- 
rishes within  this  precinct  they  had  seen  several  coppices  fiiUen^  and 
no  tithe  paid  for  diem.     And  for  this  the  testimony  of  those  who 
had  bought  Uie  wood  of  these  coppices  was  thought  the  more  pro- 
per ;  finr  the  buyer  is  to  pay  the  tithe,  and  not  the  seller.    And 
the  general  testimony  of  others,  who  said  they  bad  not  seen  any 
dthe  paid,  was  not  thought  material,  being  merely  negatit«.    Note^ 
in  this  case  the  testimony  of  all  those^  of  whatsoever  condition  or 
reputation  they  were,  who  were  entitled,  eijlber  as  owners  or  &rmers 


/^. 


fa)  This  case  is  extracted  firom  a  manuscript  the  father  of  Sir  Edward  Tumor^  who  was  made 
iMokof  reports  in  the  collection  of  Mr.  Biery^gmoe.-  chief  baron  S3  Ma^f  1S7I»  and  who  hfti  bren 
the  book  was  written  by  Mr.  ^rlAifrTurfior,  whom  speaker  of  the  House  of  CfflnmcBi.  Haigr. 
we  have  ahrcadj  puntioncd,  fupia  165.    He  was    BibU  Brit.  Ito.  Koi  SO. 
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.1619.     to  any  wood  within  the  Weald  ofKenit  was  rejected :  for  the  custom 
jj^^     being  alleged  to  be  general  through  the  whole  fVealdj  though  they 
CLmridkard  were  not  parties  to  the  suit,  yet,  for  that  the  custom  concerned 
XifrJm    ^^<n  >A  thdr  private  profit  and  in  this  immninity,  they  were  quasi 
<M^       parties,  and  their  testimony  quasi  in  proprid  causd*    As  in  the  case 
ci  a  common,  if  the  right  be  aU^;ed  in  a  whole  vill,  though  the 
suit  be  between  particular  persons,  yet  none  of  those  who  claim 
common  under  the  same  prescription  shall  be  admitted  to  give  evi- 
dence.    So^  in  the  case  c^  a  medus  laid  in  a  whole  vill :  for  those 
within  the  vill  are  parties  in  interest,  though  not  to  the  action.   So, 
in  diqiroof  of  the  custom,  the  evidence  of  any  person  who  was 
owner,  proprietor,  or  &rmer  of  a  parsonage,  was  rejected.     They 
also  shewed,  that  upon  the  like  si^estion  for  the  like  custom  in 
the  Weald  of  Sussex  (a),  which  adjoins  to  the  Weald  ofKaU^  a  ver- 
*  la  C.  B*   diet  ]|3ii  §oand  the  custom.    And  in  *  Sir  Mogfle  Finches  case^  where 
the  issue  was  upon  the  custom  in  the  Weald  of  Sussex,  after  full  eri- 
dence,  the  custom  was  so  strongly  proved,  that  the  plaintiff  was 
nonsuited.     But  for  aught  that  appeared  to  the  contrary,  this  was 
the  first  tridi  of  this  custom  in  the  Weald  of  Kent. 

But  for  the  inducement  of  this  custom ;  that  it  was  good  dejurt, 
the  (daintiflTs  counsel  o£Eered  these  reasons.  1.  They  said,  thst 
before  the  constitution  made  at  a  council  held  in  17£>  3.  under 

■ 

John  Siratfind  then  archbishop  of  CafUerbtay,  no  tithe  was  paid  for 
any  wood*  And  this  canon  or  constitution  is  recited  by  Lindwood, 
(who  made  a  collection  of  the  canons  in  the  provincial  councils), 
in  his  Sdbook  fol.  189.  cap.  Decinue  de  sibds  (xeduisj  &c.  .and  in 
the  preamble  of  the  canon  it  is  recited,  that  people  were  then  in 
the  custom  of  paying  no  tithe  of  silva  caduag  but  the  canon  <>Dly 
declares  what  shall  be  accounted  and  reputed  siloa  aedua :  and 
from  the  preamble  they  inferred,  that  k  proved,  that  people  were 
not  in  the  custom,  prior  to  that  time,  of  paying  any  tithe  of  wood. 
They  then  cited  the  several  petitions  in  parliament  by  .the  com- 
mons in  the  fidlowing  year,  mentioned  by  SeldeUj  c  0*  237, 8.  wbioh 
proves  that  the  conunons  conceived  themselves  to  be  aggrieved  by 
being  compelled  to  pay  tithe  of  wood*  And  in  Doctor  and  Shtdrnt, 
'Du  i.  Cha.  55.  it  seems  that  tithe  of  wood  was  not  «ntiently.  paid; 
but  when  parsons  demanded  the  tithe  of  all  wood,  then  the  statute 
of  45  E.  3.  was  made,  which  thouglLnot  so  laige  as  the  common  law, 
yet  does  not  resthiiq  the  common  law  $  so  that  if  a  prescr^oi^  at 
[362]  commcm  hiw  io  be  disehl^rged  vof  tithe  of  wood  .were  good,^  jit  w^ 
still  remaiii  good,  for  there  is  no  law  against  it,  nor  does  the  con« 
sttendon^  if  it  be  received,  enact  the  contraiy*    Dod^erfdigei^Tr 

' ■  '  .       ■  ,        ■■  — 

I 

-    (a)  Aceording  to  Palmer^  the  imim  upon  the  been  Ibuad  in  the  Witdd  ^  Swrry  upon  two  triiU 
cuetom  in  the  WeM  of  Sum*  hed  been  tried  the  in  cji*  sad  B.M. 
yew  hdcnt  in  S.R.    And  te.  like  cuttoa  had       . 
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The  intention  of  the  constitution  was  only  this:  all  Wood  bein^     1619; 
either  timber  or  underwood^  whidi  is  called  siica  eaAur  ^^  no 


tithe,  it  seems,  having  been  paid  for  timber,  but  onlj^  for  siloa  ^sbmndtenL 
c^edm^  the  canon  declares  what  wood  shall  bedeemed  lifea  eadua.  i^hem^ 
But  Selden  told  me^  that  before  this  eooslitiitioK  of  L7£»  3.  by  the       <«>« 
canon  law,  tithe  of  wood  was. without  doubt  payable:  botthoso    - 
canons  were  not  received  and  ineorporated  into  our  Iaiw^«a&d  canona 
are  of  no  power  unless  they  are  received  and  allowed  fay  our  hjm4 
so  that  it  seems  by  the  c^  common  law  tithe  was  not  paid  of  wood«    . 
and  as  it  seems  to  me,  in  the  several  statutes,  made  in  the  time  of 
E.  3.  recited  in  SeUen^  fob  238, 9. 4^.  there  is  no  enaetment  at. 
all  for  the  payment  of  tithe  of  wood:  but  it  is  onlyemicted  by 
them,  que  soit  fait^  come  ad  etre  itstf  4tomit.    And  in  divers  places^ 
as  it  seems,  no  tithe  had  been  used  to  be  paid  for  wood ;  so/  that  if 
this  usage  continued  in  any  place  de  tnm  dichnando  for-  wooc^^siMdi 
place  will  be  disdiarged  by  law  of  that  tithe  at  this  day*    And 
Selden  thought  that  a  prescription.  «fe  non  deeimando  might  be  good 
at  this  time  t  for  the  c^inion  of  Ckote  in  S  E,  4.  that  a  prescript 
tion  in  non  deeimando  is  not  good,  is  the  first  authority  m  our  law 
for  that  doctrine,  and  from  whence  he  had  it,  ^qiearetb  not;  .and 
since*  that  time  his  opinion  hath  been  received  and  coQtiliued;:  but 
perhaps,  if  it  were  examined,  it  would  be  found  to  bebutM  errpi^  * 

Btit  the  particular  reasons  for  this  custom  to  be  disohtfged  of 
the  tithe  of  wood  in  the  Weatd  of  Keni  were  these  i  ist.  This  is  not 
a  prescription  in  any  particokr  'man  or  place,  but  it  lA  a  custom 
through  this  whole  precinct;  and  in  Doctor  and  Studmt^{o)€i  5S^ 
a  whole  codntry  may  prescribe  to  be  discharged  of  tithe  of  •iy'ood» 
2.  As  this  precinct  of' the  WeM,  was  formerly  so  overgrowa  with 
wood  that  the  parsonitges  were  of  small  value^  and  their  profits 
were  much,  increased  by  die  cutting  down  of  the  wood^  and  ocHl'^ 
verting  the'  lisnd  to  tillage,  it  may  theifefore  be  presumed,  that  there 
was  a  general'  agreement  made  by  the  clergy  in  reqieet  of  tbis^*  to 
discharge  it  of  the  tithe  of  wood^  Si  Id  fiMiner  -  times^'  there  was 
such  plenty  of  wood,  that  H  watf  of  no  vdne^  and  the  titbe  «no$ 
worth  taking,  axid  thence  possibly  tiie  custom  of  ndt<fiayiii9#iiy 
tithe  for  it  And  this  custom  had  continuano«  tiU  of  late  yeary^ 
when  wood  b^an  there  to  be  of  Vdiiie.'  .-And  it  i»  -eoiKaervied'  timt 
the  ^de  in  the  present  caae'iiaa  laised'lbe  qusstJonb'     .  • 

In  this  case  lady  DefUon  bad  abo-libdledri^p  the  tithe  offasyijl    [  363 
a  fneadow  within  this  parish:  whereupon*  the  eari  enggested  for  «  %^'^^ 
prohibition,  that  this  was  parcel  of  tiie  prioiy  of  Turd)ridg€f  aad  37.  s  .c. 
that  this  priory  and  all  its  possessions  came  to  the  king,  and  were  ^J^^^ 
vested  in  the  king  by  the  statute  of  SI  H.  8.  and  he  recited  the  grantibto 

-  --  •       ■  ..       ■  ■         ■    r 

(a)  Di.  2.      . 
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1619.     dause  of  discharge  in  the  statute ;  and  fiurther  sUegtdj  that  the  prior 
w^^    and  his  predecessors  from  time  whereof,  4^.  and  at  the  time  of  dba 


dissolation,  held  this  land  discharged  of  the  payment  of  tithes,  and 

TniJha^  ^  ™^^  ^^  ^  ^  '^^*    ^^^^^  ^^^^  taken  Oil  the  prescriptiea 

iMK       of  dischai^  in  the  priory,  it  appeared  in  eTidenoe  that  this  prioiy 

,llJ7^  ^<^  of  die  order  of  CtsUreiansy  and  that  they  lidd  their  landa  dis- 

•Mr tee"  '^  ^^  ^^^  farmers  had  paid  tithes,  (a)  So  rthat  upon  this  iasne 
UanjBMi.  of  an  absolute  discbarge  it  was  feund  against  thi  pliiintiff  iathe 
tioQs  ,nH^  prohiUtion,  and  a  ccmsultation  was  awarded.  And  now  in  the 
totlitliiitL  spiritndcodrt,<ttfdimdo  to  the  former  Ubel,.  there  is  an  article^,  that 
diodgfa  the  prior  and  hb  predecessors  from  time  whereof  4^  hdd 
this  land  discharged  of  the  pqrment  of  tithes,  {juod  n(mfai€im\  yet 
tar  these  sbcty,  My,  forty,  thirty,  twenty,  or  ten  years  last  pasi, 
titftes  hare  been  receired  and  paid  in  kind  for  thelimd;  and  so  by 
diis  tricky  though  this  land  was  discharged  in  manner  above  men* 
tioned  and  by  law ;  yet,  by  reason- of  diis  payment  afterwarda,  tbejr 
aaked  sentence  in  ikvoar  of  the  parson.  And  so  here  there  is  an 
enlargement 'or  change  of  the  libel;  and  therefore  upoB  the  statute 
6  B.  8.  r«4»  the  defendants  moved  for  a  new  prohibition;  for  the 
ordinal  libel  is  in  common  form,  and  now, in  that  which  is  stikd 
an  addition  (though  the  canonists  say,  that  that  which  is  stiled 
an  addition  ts  in  truth  but  an  illustration  of  the  fonner  libel)  ihere 
is  a  pretence^  of  payment  since  the  diissolutioti,  and  upon  this  pay* 
ment^  if  it  be  proved,  they  pniy  sentence  for  the  parson.  And 
diere  was  a  great  debate,  whetfier  this  addition  in  the  spiritual 
court afterebnsultation  granted  was  an  enlargement,,  off. alteratioa 
of  the  former  libel;  and  thu  eourt  being  of  opinion  that  it  wa^i 
the  counsel  for  the  plaintiif  in  the  q>iritttal  court  agreed  to  wave 
these  additions,  and  to  proceed  solely  upon  the  old  Ubelt  so  pe 
prohibition  was'  granted.  But  Dodderidge  J«  said,  i£  this  land  was 
dbdiarg^d  of  titiies  in  the  hands  of  the  prior,  and  the  prioxy  wss 
vested  in  %he  king  by  the  statute  of  81  H.  8.  ao  that  such  discbafge 
as  was-  in  die  priory  ought  by  the.  law  to  remain,  though  titb^ 
have  been  pisid  ever  since  the  making  of  the  statute^  and  tbey 
ther^re  pray  aeiitencei&f  the  parson,  yet  a  pn»bibition  shall  he 
[  364  ]  'ffi^^uited  ieifter  aentence:  for  fay  law  this  land  was  discharged  of 
tithes ;  and  this  constant  payment  ever  since  the  MAute  (admiHing 
H  to  be  so)  does  not  wtelLe  it  chaiyahle  by  the  hws  of  the  realm 
And,-  therefore,  if  theiraentsnoe  beu^itrary  to  the  law  of  the  reahn» 
a  prohitntion  ought  to  be  granted.  .  . 

(a)  Ingram  t,  Thacktion,  infra,  819.     Stavdy  ▼.  VUUhornp  Hardi.  101.  infira,  1007. 


CASES.  fl6« 

M.I7Ja.    A.D.  1619.    C.B.  ^^^^* 

Canning  qui  tam^  t^.  v.  Joneu    [MSS.  Tumoi*^  uim!%& 

Upon  an  information  exhibited  by  Canning  against  Jones  upon*      j^^ 
die  statute  of  21  /f.  8.  c.  IS.  for  non»residence  upon  his  benefice  if  aptnon 
by  the  space  of  eleren  months^   a  special  verdict  was  finind  to  ^^^^^ 
the  Rowing  eflect:  The  parish  of  All  Saints  and  the  parish  of  St.  iicficei»one 
Andr^DS  are  situated  dose  together,  and  the  houses  of  each  are  in-  hasahoaw 
termixed  one  with  the  other,  and  the  diurches  are  divided  from  each  i^t  the 
other  only  by  a  high  road.    Jones  was  presented  to  the  church  of  not;' and 
All  SaifitSj  and  admitted,  instituted,  and  inducted  thereto,  and  there  ^  resides 
being  in  that  parish  only  a  cot  and  no  parsonage-house,  in  which  in  the  latter 
any  hospitality  could  be  kept,  he  repaired  it  and  put  it  into  a  better  J^^f^',?^  * 
plight  than  it  was,  though  having  only  one  room,  and  that  next  to  tance  from 
the  ground,  it  was  unfit  for  habitation.     Jones  was  afterwards  <^P«noiu 

affc**nouse 

presented,  admitted,  instituted,  and  inducted  to  the  church  of  St.  in  the  atber 
Andrews,  in  which  parish  there  was  a  conv^iient  parsonage-house,  |[|^^'  . 
and  he  built  there  a  bam,  and  kept  it  in  good  repair,  and  put  all  sonage- 
his  provision  in  it,  and  held  the  house  in  his  own  hands,  and  his  ^|^^  ^  |^^ 
servants  slept  in  it,  but  he  himself  resided  in  another  house,  which  out,  but  oc- 
be  had  in  right  of  his  wife,  but  four  poles  distant  from  the  parson-  h^^ll^^tfl 
age-house,  and  situated  in  the  parish  of  All  Saints.  "d  »Dods. 

Henden  seijeant,  for  the  plaintiff  insbted  that  this  was  non-resid-  ther  be  be 
dence  within  the  statute.    The  first  point  he  made  was  this :    The  ^'«  "»** 

wie  statute 

parson  of  Dale  resides  in  another  house  within  his  parish,  and  not  for  wm-re- 
on  his  rectory,  that  is,  in  his  parsonage-house :  the  question  is,  ^*^V^ 
whether  this  be  a  n(m-residence  within  the  statute  ?    And  I  say  that  which  has 
It  is.     Both  the  canon  law,  and  the  common  law,  before  the  statute  j^^^? 
of  21  jFf.  8.  prescribed  to,  and  required  of,  every  incumbent  upon  in- 
stitution an  oath  for  his  residence  super  rectoriam,  if  it  was  a  rectory; 
and  if  only  a  vicarage,  super  vtcanamj  and  in  case  he  did  not  reside 
there,  he  used  to  be  cited  to  the  ecdesiastical  court  pro  lasione 
Jldei.  There  was  a  canon  also  requiring  the  parson  to  use  hospitality 
and  to  repair  the  parsonage-house;  by  which  canon  1  concdvethat 
the  intention  of  the  oath  was,  that  he  should  reside  in  the  parsonage-    Z  ^^  3 
house,  and  not  merely  in  the  parish.    And  the  statute  of  21  H.  8. 
seems  to  be  but  a  confirmation  of  the  canon  and  common  law^  and 
only  to  superadd  a  penalty  in  case  of  non-residence.    The  words  of 
the  statute  are,-  <*  shidl  be  resident  and  abiding  in,  at,  and  upon,  Im 
benefice,''  which  shall  be  intended  in  his  parsonage-house^  if  it  is 
habitable.     In  34  Eliz.  B.  R.  Brown  and  Hudson's  case,  the  parson 
resided  in  another  house  within  his  parish,  and  not  in  the  parsonage- 
house  ;  and  it  was  resolved  to  be  a  non-residency.    [But  Winch  J. 
said,  that  the  fact  in  tliat  case  was,  that  he  r^ded  in  an  adjoining 
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16] 9.     parish.]    In  SJ(U:C*  B.  (a)  Camung^  the  now  plaintiff  iDforiiied 
against  one  Newman  for  nofr*residency :  and  in  that  case  it  was 


Joncim 


.  torn,  4-c  found  by  a  special  verdict,  that  the  parsonege^house  was  convenienl, 
and  that  the  parsDn  resided  in  another  house  iniiis  parishs  and  it 
was  agreed  by  (i!ok^  C.  J.  fVarburton  and  FaHer  J.  to  be  a  non* 
residency,  though  IValmslaf  argued  to  the  contrary :  but  the  informer 
ncaa  allowed  to  compound  the  matter,:  and  a  eompositi^  waa  ac- 
coirdingly  made^  and  no  judgement:  was  enteaad* .  In  6  JSep^2U  {b) 
it  is  held  to  be  non^-residenoe.  ■.  7  E^6.  Dy.  SM,  cites  S9  Asi.  ifient 
is.grao^  to  be  perceived  of .  i^  ooU^ge  or  abbey,  the  site  onlf  is. 
charged ;  and  a  coUege  shall  be  takeo^iiQnly  for  tbs  fute  of  k,  and 
npt  for  eveiy  th^  appertaining  to  it:  ^  heie^  <^bellefie^'  shall  be 
cQqsjtTHed^  to  b^  the  pavsofiage^hous^  and  not  the  whole  pariah ;-.  aad 
this^iifasMk]  '"^.N&ffma^^  caaiy.  The  second, poyU  wast^aaiocump- 
b^t]ias|,vvobene6oQS^djo^iing  to  each  other;  and  in  the  one  bene- 
fice th^;if  no  JUoMse  that  ishabitable;  and  in  .the  other  there  is  a 
conyfni^  house,  but  the  incMipbent  resides  in  a  boose  in  his  other 
parish :  the;  question  then  u^  whether  he  shall  be  said  to.  be  non- 
re^ideQtj|n  the  parish  wliere  he  baa  a  house*  And  I  contend  that  he 
shall*  .It  is,  true,  that  if  a  man  has  two  benefices^  in  each  of  which 
'  there  is  a  parsonage-house,  he  o^iy  reside  in  which  of  them  he  will 
by  the  express  ^^ords  of  the  statute^  and  tdiall  not  be  said  to  be  dob- 
rdsident  rin.tl^e  other :  but,  if  a  man  ha^  two  benefices,  and  in  one  of 
thqn  only  there  is  a  house,  and  he  reside  in  a  house. witbii^  that 
[  366  ]  parish  which  has  no  parsonage-house,  he  shall  be  said  Ao  be  uodp 
r^deiit  in  the  parish  where  he  has  a  paraonagerbouse. 

yf^citf  aerjeant,  for  the  defendant. — The  first  pomt  which  has  been 
made,  is,  whether,  if  tll6.p^rson  reside  in  another  bouse  within  his 
parish,^  a9d.not.if):tfae  parsonage-house^  this  shall  be  said  to  be  a 
non-r^id^Qce  within  the  statute  ?  It  has  been  iol^ieetedy  that  the 
statii^  pf  21  IL^'v^  but  a  con6rmation  of  the  canon  law,,  which 
wasj^lso.pie  com^jnqutlaw^  being xe^yed  and.  incorporated in^ it) 
and  that.  ^erCai^on  law  requires.an  oath  upon  the  instituCiDn  of  the 
incumh^A  for  his  residency  s^i»fer^  r^cioriam*  If  this  b^  true^  then 
we  are,tQ  copfi^ar  how  the  qsi^onists  construe  the  words >>^  jtqw 
recioriam",,  Andlunquestiofiably,  it  is  clear  that  by  their  law  this  is 
not  a  ynqn-resj|dancy*  For,  by  their  law,  if  the  parson  serve  his  cvae, 
and  )^  inh^itant  apiong  h  is  parishioners  for  hospitality  and  hia  good 
ex^plffj^n.lif^  though  he  does  ooit  reside  in  tbe  pariionagt  ihonoe»* 

— i— — ^71 ..    ,\,  :.\ ■■•■■■■.;?         ^'     1     ■'■'■;■     M:      ■    ;  i;"i.»i 

(a)  See  a  very  induttioft  rcporf  of  this  c^^  m  ,  w««  in  ^pod  rqwir,  and  tUt  tbt  Dr.hfUM.  iiC 
3  Brownl.  54.     fhfi  JMtt  df'the  basfe  were  these  t    Iris  own  occupation  with  his  own  goods,  anq  did 
**  Dr.  JVWvman,U|edc^^ildant^-iras  jBMtDr.ofJSN*.    not  iM  it  to  a^  otfier,  Init  that  he  tciMmI  htoldr 
plehurst  in  JTenif  and  was  also,  sensed  of  a  house,  ip    in  his  own  hpuse,  and  not  in  the  rectoxj-houfc.*' 
Staplehurstt  siluat^  i^fthliii  t^nty  ykrds  of  the  rec-        {b)  JBtUUr  and  GoodHfs  case, 
tory-bouie :  it  waa  found  tl)at  the  rectory- house 
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yet  he  has  flilflUed  his  oath,  and  i^residenu  *■  This  therefore  is  the     1619. 
construction  which  the  caiiontets  pot  upon  thto- words  ^  simper  ree^  ommnEmA 
UmamP  in  the  oath} 'and  if  the  statute  b^  but  a  eonfimiation'  of  the    um^. 
caBOO  law,  it  must  be  expotmded  9ttordktijg  td  it.    But  the  real      j^ 
doubt  is,.  Jf  tfaiif  word  ^<  dmg^fc/*  in  the  statute  ^  21  ff.B.  has  so 
restrained  the  iacumb^t  at  this  day,  that  it  is  not  now  sufiirient  for 
him  mercd]^  to  be  inhiibicaiit  with  his-  parish;  but  that  lie  must  iJso 
resick^iii  the  parsonage-house^  -else  he  will  not  be  tresideiH;  aceotding 
to  the  intent  of  die  statute^  *  And  I  think  that  it  is  a  sttfflcioit  resi'- 
dence  within  the  staittit^^^if  beiteside  in  the  parsonage,  diMgh  not 
in  tfaeparsoaBge4iouse^  ^  As  to-thtf^lmthoritles  that  ha^  been  cited 
against  me^  i  answer,  tboit  die  fihsteiM^ofto  neHapply^  because  there 
the  parsonresided  in 'OiMibr  parish;   'In  lh<B  -Second  case  there 
was  no  jadgementy  bull  primps  a  suddM  opinion;  which  tnight  be 
altered.    And  as  to  QooidF%  ease  in  6  Jfep:  <  w{dl  te^^tb  *to  ih^' 
book),  I  knoW  that  Ho  jodgemeiit  ill^asev«r  entered  up  ia  diat'  case  * :'  •  vide  tn- 
sorihat  the  present  case-  eomei  now  for  judgemeht  clearly  uxd  with-  P"  ^^ 
out'any  authority  the  one  way  or  the  other.  •  I  will  therefore  exaifiine 
the  statute  of  £1  i%8r  and-  thetenpon  consider*  the  preamble,  the' 
body,  and  the-provisa  in  the  stiittfle.     l^t  Taking  the  preamble  of 
thestatutey  it  is  in  our  case  folly  satisfied;  the  cure  is  served,  hos* 
pitalky  kept,  and  example  hi  Itvitig  given  by  the  d^ndant's  dwelling 
within'  his  parish  Kmon;^  hii  parlshibnerstand  it  is  found  toio  that 
the'parsonsge-^house  is  in  good  repair,  sothat  there  iar no  ndiscbief. 
2dij»  lUctng  the  bod^  of^  the  statota^  that  is  not  infringed  in  our. 
case;  the  words^av^j  *^  (M ^Onefii: himself  wSfisS^^  i^e.  and  hmkehh 
rmden^'akd  abiding  in  mty^taher  jdaees^  4it.^  whidi  shall  b^  con-    [  S67  ] 
stroedy^and  «baU  imply -the  statute  to  m^to^  a  wiHut  bbs^nce  from 
his  cure  and  parish;' -  AkMI  tf  the  constnietibn  f s  tb  be^  thdt  the sta* 
tnte  Bfl^ns  residence  in  <  the  parsonagfe^house  ohiy,  in  that  case,  if 
there  sfaoidd  be  no  parBonageMhous^  th^  incumbent  might  be  non- 
resident;  t  which  construotion  would  -give  gteat^  Hbefrty  to  tion-nesi- 
deilce^for  thel«  are  miinyplaoes  where  therg  is  noparsonage  or  vi6ar- 
age^housei'  But  i  cenceive  that  though  ther^  should  be  no'jpiiurson- 
age^hodse^  yet  the  incumbent  is  bound  to  re)side  upon  his  fa«neilce, 
if  he!  can  ha^fe  any  other  ootiv^nient  house  i^nthin  his  parish: 
sa  that  the  word  ^<  benefioe"  4nUhe  body  of  the  statbte^  shall  not 
be  restrained  to  theparsonage-hoilse.    Sdly;  The  last  proviso  in 
the  statute  eseplaitis  that  the  staterte  does  hotbttead  to  confitie  the 
residence  to  the  parsonage-house ;  for  it  gives  liberty  to  the  parson* 
to  tMce  in  iarm  Uny  dwdUng-house  in  any  town  for  his  haUtaition ; 
which,  according  to  my  construction^  must  <  mean,  that  within  his 
parish  any  parson  msiy  elect  his  dweHing*houfl^.l    For  if  this  were  to 
be  construed  to  mean  a  parson  only  who  had  no  parsonage-house^ 
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)$19«  then  the  proviso  would  hiive  bew  pfurtknlaiiy  penned^  wmAjf  tbtt 
^  .  any  parson,  having  no  porsonage^Jumse^  may  taks  to&mif  and  woidd 
foM,  ^c.  not  havse  been  general,  as  it  is.  I  will  idso  examine  this  atatule  by 
other  sUtittes.  I  will  take  the  statute  of  IS  EUx.  c.  80.  of  leMei. 
Which  statute  well  explains  what  ooostnictioii  is  to  be  madaof  the 
word  ^  benefice :"  for  by  this  statute  an  incumbent  may  leaae  his 
benefice^  which  is  to  be  understood  <^  the  whole,  as  wett  the  par- 
soMge-house,  as  the  rest;  but  such  lease  shall  Eemain  ia  force  oidy 
while  the  lessor  shall  be  resident,  and  serving  the  cure  without  ab>- 
seoce  above  80  days.  If  then  the  IS  EUp^  intends  that  ^  paeson 
nuiy  lease  all  his  benefice^  namely,  the-  house,  glebe,  and  tUhes, 
and  that  yet  he  may  be  jnesid^dt;  it  does  not  rei^rain  resideMa  to 
be  the  paiscmage-houae ;  for  he  cannot  reside  in  it  agunst  Juaiown 
leese(  anc^  therefoi^  ifhe  rende  in  any  other  house  within  his 
cuie^  the  statute  will  be  satisfied,  and  be  shall  be  said  to  be  resi- 
d^t.  I  will  mention  the  case  of  die  parson  of  JEuUom  in  Skjfidk, 
upoo  evidence  before  h>rd  Coke  as  judge  of  assiM:  in  that  cnse^ 
the  parson  had  made  a  lease  of  his  parsoni^ge-bouse  to  ooe  JMh 
woodf  and  the  parson  resided  in  another  house  wif!hin  iw  cuk^ 
and  would  have  afierwards  avoided  his  own  lease  under  the  Jtta- 
tute  of  1 3  Mix.  c.  20.  upon  the  ground  of  non-residencyf  w^  that 
he  bad  h&exk  absent  by  the  space  of  80  dayti,  4^.  from  the  parsonage- 
bouse:  and  lord  Coke  over-ruled  it  upon  the  evidence^  and  hdd 
that  it  was  not  a  non-residence  within  the  statute,  and  would  not 
permit  a  special  verdict  in  the  case.  And  if  the  statute  of  IS  iESKs. 
[  S68  ]  does  nc^  confine  residence  to  the  parscmage-house^  which  statnte 
is  for  the  advantage  of  the  parson,  and  to  the  diaadvanti^  of  his 
lessee ;  this  statute  of  21  H.  8.  which  is  penal  upon  the  panNm,shaU 
not  be  construed  to  restrain  residence  to  the  parsonage-bouse,  and 
to  take  the  word  *^  benefice''  so  strictly;  for  penal  statutes  are  not 
to  be  construed  strictly,  SI  H.  8.  Dy*  22.  In  the  last  plaoe*  the 
oath,  which  was  to  be  taken  by  every  incumbent,  shall  ?not  be  .con- 
strued to  restrain  residence  to  the  parsonJEige-house ;  for  the  oath  is 
to  be  taken  upon  institution,,  when  the  parson  has  nothing  to  do 
vnth  the  house,  for  before  induction  he  has  not  the  temporalities. 
If  then  residence  be  restrained  to  die  parsonage-house,  tliia  will 
open  a  gap  to  non-residence :  for  if  a  presentee  is  admitted  and 
instituted,  and  will  remain  so  without  taking  induction,  so  that  he 
has  nothing  to  do  with  the  'house ;  by  this  construction,  such  an 
incumbent  ipight  be  no»-resident.  Thece  is  no  judgement  in  point, 
and  therefore  the  present  question  comes  clearly  and  without  foil  for 
the  judgement  of  the  court. 

.  As  to  the  second  point,  the  case  stands  thus :  The  information 
is  brought  for  non-residence  in  the  parish  of  St  Andretus  and  it  is 
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foumi  that  the  defendant  twdes  in  a  house  in  the  parish  oT^IB  1619* 
Smf9A  (of  winch  he  is  also  parson)  on  his  #wn  bmd)  and  that  within  . 
that  parish  upon  the  matter  there  is  no  parsonage-hoiiae;  for  it  is  torn,  fe. 
fimnd  that  there  was  no  house  upon  that  benefice  vfhesa  he  came  to 
be  incumbent)  but  only  a  ruinous  bam }  and  it  is  also  Ibund  that 
his  parsonage^house  in  the  parish  €:/[Sl  Andrews  is  not  dbtant  quite 
die  spaes  «f  an  acre  ftora  the  house  in  which  he  liteB,  diou^  tbej 
are  in  different  parishes;  and  diat  the  defendant  keeps  this  paiBcm* 
age-house  in  his  own  hands,  and  applies  it  to  his  own  i»e^  namd^, 
to  lajcom  in,  and  to  lodge  servants,  though  his  own  habitation  is 
in  die  other  house*  Surely,  this  cannol  be  said  to  be  any  non- 
residenoe  in  this  parsenage-bouse ;  fi>r  this  house  and  the  ether  m 
which  liie  defendant  hifiisdf  li^res^  are  ne^w  as  one  house;  and  it  is 
fiawidl  that  the  parsonage4ioiise  k  well  Mpairedt'  and  by  the  use  of 
that  house  with  the  etiier^  the  defemlant's  faaUtation  is  enfarged, 
and  iuUe  lAore  convenient  (oir  hoipitali^*  Nor  do  1  agrefe  to  the 
position,  thut  if  an  incumbent  has  two  benefices,  upoii  one  of 
which  there  is  a  houte^'  and  upon  the  other  none^  that  he  is 
bound  to  reside  upon 'that  benefice  where  there  is  a  house ;  but  I 
thiid^  that  he  may,  if  he  pleases,  reside  m  any  house  upon  the 
other  benefice* 

Hobart  C  J.  advised  the -counsel  to  search  for  precedents;,  but    [  S69  ] 
he  aaid  that  it  would  be  difficult  to  match  the  case.  -  Adjomaittr. 

'  Hie  case  wias  afterwards  argued  M.  IBJiiv  l^^B^zvirny  serjeant, 
&Nr  die  defendant.  -^  9%is  is  not  a  non^residence,  either  within '  the 
woids  or  the  intent  of  tbcatatute.  It  is  not  within  the  words^  fet 
thertfis  nei  one  wcrd  of  a  parsonage-house  in  the  statute;  and  it 
would  have  been  an  easy  matter  for  the  makers  of  the  statute  to 
have  nentionedtbe  parsMage-honse,  and  to  have  appointed  that 
the  parson  should  be  resident  in  itj  if  they  had  meant  that  the  sta^ 
tute  should  extend  to  it  The  wordk  afe^  that  he  sAiall  be  resident 
at,  in,  or  upon  his  benefioe ;  so  that  we  must  examine  what  shall 
be  said  to  be  his  ^'  benefice.''  By  otn*  law  the  word  ^<  benefice" 
contains'  and  comprehends  within  it,  the  cfaurdi^  the  glebe,  the 
tithes,  the  spiritual  charge  and  function ;  and  the  civilians  agree  in 
diia  d^cription  of 'die  aignificadon  of  the  word*  A  bishop  may  be 
said  lo  have  a  b^efice^  and  diat  shall  be  intended  of  his  whole 
diocese;  and  90  a  parsDQ  has  a  benefice,  and  that  is  ins  whole  pa- 
rish. It  is  all  one  as  if  the  stataSe  had  said  m  ttiis  case,  that  he 
shall  be  resident  at,  in^  or  upon  his  paraonage :  the  word  parsonage 
could  not^  have  been  construed  to  be  intended  of  the  parsonage- 
house;  for  parsonage  and  parsonage-bouse  are  not  all  one,  nor  are 
they  convertible  terms ;  Sox  then  they  must  be  co-extensive.  There 
is  as  great  a  difference  between  parsonage  and  parsonage-house,  as 
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1619.  therd  is  between  manor  and  manor-Iiouse ;  and,  if  thare  bt  lessee 
r — 7^^\  4orMe  of.  a  nuuior,  and  lihe  lessee  bavacovananted  to  dniall  mor 
UNpft^fc  upiSHi  the  i^aoor ;  there»if  he  reside  in  aiqr.hoiveivntbastfaa'Sies^ 
it  is  soffici^it,  and  thecoveDaniis  pei^Mmiedy  though  he  do  not 
reside  in  the  manorilioiiae.  This^  therafiife^  b  not  a  noa  TCadthcB 
within  the  words  of  the  statute*.  Neither  ishaU  it  beaaid  to  be  a 
non^residence  within  the  intent  of  the  istatnta*  It  haa  been'Ob- 
jectedi  that  the  exposition  which  has-been  made  of  thejtatiilb.i% 
that  the  parspn  must^reside  iii'the  parsonage^houser;  that  mi  k  was 
resolved  in  Af^to^acaae^  6  iZQyi.(o)andthat  diis  dEttllbetaketttby 
equitjto  bd  within  the  statate.  I;  answer,  that  in  jBadorfa  iase 
there  yas  no  jadgenient^{pve%  as  In4i  iafiunned;  lint.ihatrlluBpre 
was  a  di£bMnoeefopinioa{iBif  itj  andthsii  ir.tiieija^ 
against,  Kie{  !and  tfaeaefors^  notwithstanding  itke*  aaposMoardMn^ 
the^pffescj^t  casr  conies  .deafly  and  witfaoutfiiil'ibr  jndgamMt  itA 
has  been  objected,  that  the  :StfttMtB  extilnds  to,  .and  ia  inteiidai  fuD^ 
the  fiiaii^tenanoe  o£<tjwIhooaea  and  Jbabitnfeionaof  tbejptirii»MM|ii#i\> 
[  370  ]  n^bich  aeilfc  be:JMgleefd  if  the  paraonido  not  rasidevintiieapagsoiisgfe^ 
house.  «I  .answer^  .that  th^>  parsom^pa-housetmiay  iMtcbe  tnainn 
taiued  in  hie  abseooCf  and  thoi^  hfi)<hinMiielf.  sltouU*  notrBsidein 
it;  as  the  lessee  for  years^  or, for  life,  is  bound  by«lair<tOiilepoHV 
and  yet  the  law  does  not  oblige  him  to  reside  iin;ithe  houses  xft-is 
as  bad  an-aigument.or.  consBqnenoa.that:becaose.iheqMUiAaisy' 
house  «mi«t  >be  rqiaked.  by[  the  paraon^  therefore  he- musaijaipdecin 
it^xand'be  resident  in  it)<  asdtiaito  say,  iSe6anse  faejinanBaUani  art 
the  pmrsonagefboiiae^  therefore  itis  ntajntsfaied  bj>Jiink  i*IiialflUMi 
a  long  gradation  to^<bdng  thia  wtdun  tfteriihtenrtafflhe  atiailiM 
namely,  the  atatute.  intenda \  the  maintenanae  of ihe  .honae^ ^hndi^ie 
maiotsnanoe  of  the  ibonse  dnttcnda  reeideoce  in  i^t  jsi  that  tbereJaiB 
heJntandoient  itpoui  intendment;  tot  briflgl>  thia*  within  tbe^olBlale. 
'  Andifthetparsonfihali  beaaidta.beinonHresideBl,  ifeheidai  Dnt«i»i 
.  side  in  tha -parsonsfff-lioiwa^  beoauasthatriiaUbeaai^iloibeitili^btt 
of  ctbe^DHtntenaace of  the  honse^ by  jheaanie'reseoiahaA,  ifihe 
raside^iti  the  futiaonageJipnse^'  andLdo  not  roaiittain;  and  repaindt^ 
he  shall  ^oisaid,  ti»>faeaK>n*ireaidant^';'.iAndbttbe^p^^ 
chaocelf  noti  the  priacipal  :part>  of •  the.  possessions  adiich  ithfuptannk 
ought vtOfjrtpain'  ^^M  tbeisdraing  of  the  enaeJiB  the  prinaipali  tlrii^ 
aimedatby  tJkeatatHte^:AndctoivI>ick  itfarished  tabbdLthe^ptfaoou 
Itidoesinet  intend  loniake any  fgraMsinnt .ftwr  jhe  tampoml/yiasi i 
aioo%  oe  the  aiainteaaaao  of  theffaoasas^jforLtha laifcindsdisttdji 
provided  jfor  ihatr .  iiaid.flyeqri  thing  which  thttstatataJbas.pinfidaA 
for.  enforces  the^opisiioni  that  k  aimedt  onljr  at ja^movjsiaaKinr  ianm 
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ing  the  cure*  If  the  statute  had  intended  to  bind  the  parson  to  re-  1619. 
side  in  the  parsonage^iousey  it  woold  have  provided^  that  if  there  ^^^  . 
be  no  parsonage-hoose^  he  ishali  not  be  bound  to  residence.  Bat  ia*i»  fe. 
it  will  be  said,  that  such  a  provision  would  have  been  needless ;  for 
the  law  would  make  that  excepdon  in  his  &vour,  and  excuse  his  re- 
sidence if  there  were  no  parsonage-house.  I  answer,  that  Uie 
statute  has  provided  for  things-  quite  as  unnecessary,  in  order  to 
explain  its  intent :  as,  that  spiritual  persons  beycmd  the  sea  in  the 
king^s  service  shall  ndt  by  that  statute  be  non*resident ;  and  yet  un- 
questionably, withont  such  a  provision,  the  law  would  have  excepted 
such  persons.  So  in  the  proviso  in  the  91st  danse^  which  excepts 
a  parson  out  of  the  dailse  of  non-residence,  where  there  is  a  vicar 
endowed :  for  though  the  stittnte  excuses  him  from  residence^  yet  it 
shall  not  be  construed  to  tocnse  him  from  tat  maintenance  and  re- 
pair of  his  house ;  'for  he  will  bestill  duogeaUe  for  dilapidation ; 
and  therefore  residence  and  dwelling  shiili  not  be  confined  to  the  C  ^71  ] 
parsonagfr-house.  Besides,  resftdmc^  by  the  statute  is  opposed  to 
abtence;  tod  absence  by  die  statute  must  be  absence  from  the  core 
and  the  parish ;  so  that  he  will  be  resident  widiin  the  statute,  if  he 
reside  in  any  part  of  the  parish.  And  subsequent  statutes  shew  that 
this  statute  had  no  eye  to  the  temporaldes.  Thus  the  statute  of 
28  H.  8.  r.  IS.  and  iS  H.  8.  c.  28.  which  were  made  with  refer- 
ence to  or  in  explanation  of  the  statute  of  21  /?•  8.  shew,  that  the 
visidng  and  instruction  of  his  cure  and  charge  is  the  thing  provided 
for  by  the  statute  of  21  H*  8.  Indeed  there  was  no  occasion  for 
that  statute  for  tb^  maintenance  of  the  houses ;  for  parsons  are  pu- 
nishable at  common  law  for  the  -decay  of  those ;  4  £.  4.  they  are 
deprivable  for  it ;  but  there  was  ^no  punishment  for  neglect  of  the 
cure,  nor  any  obligation  to  the  serving  of  it,  but  the  obligation  of 
conscience.  Besides,'aftcr  the  statute  lof  21  H.  8.  the  parsoii  had 
power  to  lease  the  parsenage-hoase  until  the  statute  of  IS  £Uar. : 
and  if  he  had  power  to  tease^  he  could  not  be  bound  to-be  resident 
in  it^  Before  induction  too  the  parson  has  not  the  temporal  posset 
sions  i)or  any  thing  in  them,  and  jret  by  instilaition  he  hiis  the  cure 
and  cfastf^  X  but,  *if  this  constmction  be  admitted,  thoi^  ha  has 
thaourei.  he  shall  not  be  botmd  to  resid^nee-  until  he  has  the  iem- 
pionA  possessions.  It  has  been  agreed,  and  objected,  that  it  19  a 
construction  fion  the  intent  only  of  the  statute  which  makes  resi- 
denoe  91  the  paMonage-house  to  b^  within  the  statnta  it  may  be 
well  aiiswered,  that  a-  penal  atetute^  as  this  is,  shall  not  be  teken 
by  eqdlj.  PL  CSasm.  (7^>  'PofUAige  waAOroke$^%  CBSt  i%  that 
penal  stlUnies^  wlieteth^iaae  not%(M^  to  warmnt  it^  shaM  not 
be  takmi  by  equity.  .  If  ihen  a  man  has  two  parsonages,  and  one 
has  a  house  upon  it,  and  the  Qther  has  pot ;  he  sh&U  not  be  bound 
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Ifild.     to  residence  upon  that  benefice  where  the  house  iSf  for  hb  election 
Q^^.       .  shall  not  be  taken  away  on  that  account.    10  Rep.  1S8.  (a)  and 
fkm,  4^e.     5  i2^/>«  21.    Langkter*a  case  prove  this,  (d) 

[/  have  not  been  able  to  discaoer  wkai  toas  thejkudreioikdiqn  in  this 
casej  nor  to  trace  it  anyfiaiherr^ 


[S72]  M.  lyja.    A. D.  1619.    B.R. 

Wood^a  case.    [M SS.  Calthorpe.] 

A  Mmnise  A  PROHIBITION  being  granted  in  the  case  of  one  Wood^  upon  a 

^11^^'^^  surmise  that  the  lands,  whereof  the  tithes  were  demanded,  lie  in 

tfit  lands  a  different  parisli  than  that  which  was  supposed  by  the  libel,  Bridg(^ 

fenat V-*  ^''^^  moved  for  a  consultation,  because  the  surmise  was  not  pKovied 

fiih  than  within  six  months  according  to  the  statute  of  2  &  3  £•  6.  (c)    But 

tfit  Ubd  a  consultation  was  refused ;  for  this  being  a  surmise  upon  which  a 


--^  prohibition  was  grantable  at  common  law,  and  being  neitber  a  sar- 

Im  prot^     tni^  upon  a  modus,  nor  upon  a  prescription  to  be  discharged  of  the 
^[^^^IJ^  payment  of  tithes,  need  not  be  so  proved. 

^iLSftS  ====== 

M.  17Ja.    A.  D.  1619.    B.R- 

Congley  v.  HM.    [2  Ro.  Rep.  125.] 

A  fmmlit  ^'^  ^^  surmised,  in  order  to  have  a  prohibition  to  a  libel  in  the 
<fc>ttfae  spiritual  court  for  tithes,  that  the  abbot  and  all  his  predecessors 
before  and  at  the  time  of  the  dissolution  held  the  land  discharged 


bitee  and    Qf  tithes  by  reason  of  unity  of  possession.     Calikorpe  moved  that 

«rtfaea«o-  this  surmise  need  not  be  proved  within,  the  statute  of  2  &  S  j&  6. 

mwiMtiTT^  ^^  ^^  statute  does  not  require  the  surmise  to  be  proved  unless  the 

by  raaMo     cause  be  determinable  in  the  spiritual  court  for  non-proof  of  it,  and 

noawMfan^    ^^  ^^^^  ^^  ^^^  determinable  there  by  the  express  words  of  the  sta- 

muat  ba       tute.    {^Quore  hoCf  for  I  do  not  understand  him.]    Besides,  it  is 

ISSkSfri,^     impossible  to  swear  that  the  land  was  discharged  of  tithes  for  the 

time  limited  infinite  search  of  records  that  must  be  made  before  that  caii  be 

SB. 6.        known,  and  also  for  the  infinite  compositions  and  other  causes  of 

discharge;  and  for  that  reason  the  general  all^ation  of  unity  of 

possession  shall  be  suffident  without  shewing  how  it  was,  as  ap- 

aupra  1S9.   pears  from  the  Archbishop  qf  Canierbunfs  case^  2  Rep.     But  the 

court  were  against  him ;  for  though  precise  pfoof  cannot  be  made^ 

yet  the  party  may  swear  that  it  has  been  ever  since  the  statute  of 

SI  H.  8.  reputed  to  be  discharged  by  unity,  or  that  he  htfs  heard 


(a)  The  case  of  CkeUer  miU.  noo-reBdenoe  are  sow  extremel/  m^  if  not  di»- 

{h)  The  e£tor  has  allowed  ibis  caae  as  ctmtaln.  eootinued  altogetfier,  it  btttbemra  been  deemed 

ing  much  cnrious  learning  to  remain.     Tbe  stat.  lumeoeaaai^  to  insert  some  eaify  CMea  of  tbb  dt- 

57  Geo.  3.  e.  99.  has  so  fiur  r^golated  cccleiriairical  scription  on  the  statute  81  Heiu  8«*  c.  13* 
rasideocc^  that  ^t  iam  actions  on  pcoftliiei  Ibr       (c)  O^  IS.  mtU  14. 
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it  commonly  to  be  so,  or  the  like.    And  Dodderidge  said,  that  he     1619. 
had  known  several  precedents  in  tliis  court  of  proof  made  in  that     ^-. 
manner.  ▼• 

======  HalL 

M.  17  Ja.    A.  D.  1619.    B.  R.  C  378  ] 

Linge  v.  Gunter.    [MSS.  Calthorpe.] 
A  PROHIBITION  having  been  granted  upon  a  surmise  of  a  modus  Fendiiig  • 
dectmandij  pending  that  surmise  in  plea,  and  before  the  trial  of  it,  i^^^^Son'^ 
the  parson  libelled  for  tithes  in  kind  of  the  same  lands  for  anotlier  upon  m^- 
year;   and  upon  an  affidavit  being  made  thereof  an  attachment  ^^^there 
was  granted.     For  it  was  a  contempt  of  court  to  proceed  in  the  can  be  no 
spiritual  court  for  the  same  tithes,  before  the  prohibition  was  tried,  gpiritiiai 
In  2^.  Nl  JB.  71.  if  the  lord  distrain  for  rent  arrear  at  another  day  «»»**»[ 
than  that  for  which  the  first  distress  was  made,  pending  the  plea  of  leqaentij 
hors  de  son  fee;   the  tenant  shall  have  a  recaption,  because  the  •'^^i^* 
lord's  title  is  to  be  tried ;  and  upon  that  recaption  the  lord  shall 
be  fined.    And  an  order  was  made,  without  any  prohibition  being 
granted,  to  stay  the  proceedings  in  the  spiritual  court  upon  the 
libel  for  these  tithes. 


H.  17  Ja.    A.  D.  1620.     B.  R. 

Johnson  v.  Bois.    [MSS.  Calthorpe.] 
A  PROHIBITION  being  founded  upon  a  surmise,  that  a  great  KUbeHy 
libert)r  within  the  county  of  Surrey  had  been  dischai^ged  from  die  ^bT^T*" 
payment  of  tithes  time  whereol^  Sfc*  a  consultation  was  awarded :  f*^  fM»- 
for  a  presoription  m  nan  decimando  is  agiunst  common  right ;  and 
thoughlthe  Weald  of  Sussex^  or  an  entire  country  may  prescribe  in 
non  defintando^  yet  such  prescription  cannot  be  allowed  to  a  parti- 
cular Kberty,  (a)  of  what  extent  soever  it  may  be. 


H.  17  Ja.    A.  D.  1620.    B.R. 

Porter  v.  Baihwrsi.     [2  Ro.  Rep.  142.] 

It  was  found  by  a  special  verdict  in  prohibition,  that  the  abbey  Though 
of  Bobertsbridge  was  of  the  order  of  Cistertians^  who,  by  reason  of  j^^^ 
their  order,  were  discharged  of  the  tithes  of  all  their  lands  dum  in  a  CitteHian 
propriis  manibus  existimt :  tjiat  the  abbey  was  dissolved  by  the  sta-  jj^^^nT 
tute  of  31  H.  8.  and  that  the  land  now  in  question  was  at  the  time  <^  time  of 
of  the  dissolution  leased  for  years  by  the  abbot,  and  that  at  that  ^  \ai" 
time  also  the  lessee  paid  tithes :  that  the  lease  afterwards  expired :  ^  i«*Me 
that  the  land  was  conveyed  to  sir  Henry  Sidney j  and  fi*om  him  de-  tithei^ 
iscended  to  the  earl  of  Leicester^  who  in  the  7th  of  J2^  sold  it  to  t>>^7^. 

notdepnft 

(a)  Skkt  ▼•  Woodi9on^  4  Mod.  S3^.  i/^^  550.     D^gge,  P.C.  pnt  S.  cbi.  IS. 
Doct.  9l  Stud.  pi.  3.  cba.  65. 
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1620.  Porter :  that  the  rectory  of  L.  in  which  vill  the  land  is  situated  is 

-j^^^^  appropriated  to  the  dean  and  chapter  of  Bochester^  who  granted  a 

V.  lease  of  it  to  Bathtarst^  and  he  libelled  in  the  court  christian  against 

^'^^^r  Porter  for  tithes,  who  upon  the  above  matter  obtained  a  prohibi- 

fbe  oimer      tion. 

.4t«.wH>  of  Anscombe  argued  for  the  plaintiff  and  said  that  this  is  a  personal 
^^  pn^  discharge  in  respect  of  the  order  of  Cistertians^  as  was  agreed  in 
iSq^iim""  1 1  J(u  in  C.  B.  in  Boyef's  case ;  a.nd  though  a  personal  privQege 
^^^  ^^  shall  not  be  transferred  by  the  general  words  of  a  statute,  as  appears 
nte.  118.  by  Inglefidd^s  case,  7  Bep.  and  in  the  Marquis  of  Winchestet^s  case, 
^^  3  Bep.  yet  it  may  be  by  special  words,  as  here  in  our  case  it  is 

enacted  by  the  statute  of  31  H.  8.  that  *^  the  king  shall  have^  bold, 
^^  Spc.  the  lands,  Spc.  as  free  and  absolute  as  the  abbots,  4^.  hdd 
*<  and  had  them  :**  by  reason  of  which  words,  though  the  privi- 
lege is  not  constant  and  continually  in  being,  but  only  when  the 
lands  shall  be  in  the  hands  of  the  abbey,  yet  the  king,  and  Aose 
claiming  under  him,  shall  be  discharged  of  tithes.  But  it  may  be 
otgected,  that  the  words  of  the  statute  are,  that  '*  the  king  sbaD  have, 
**  Sfc.  as  free,  Sfc*  as  the  abbot  had  and  held  them  ;^  and  here  in 
our  case  the  abbot  could  not  be  said  to  have  them,  inasmuch  as  the 
lessee  of  the  abbot  paid  tithes.  I  answer,  that  the  abbot  held  the 
uiheritance  discharged,  though  the  lessee  paid  the  tithes ;  and  the 
statute  hath  respect  and  consideration  to  the  inheritance,  and  not  to 
the  particular  estate ;  and  one  may  be  said  to  have  and  to  hoU^ 
though  he  have  only  a  right ;  as  a  disseisee  shall  be  in  ward  by 
s^pn  1^  reason  of  his  tenure.  And  as  to  the  Archbishop  of  CofHeHmr^s 
taBBy  2  Bep.  where  it  is  holden,  that  if  the  lessees  or  die  taxmtn 
paid  tithes  at  the  time  of  the  dissolution,  that  shall  not  be^eaid  la 
be  a  unity  of  po6ses8i<Hi,  which  must  be  constant  and  perpetoal,  as 
flupnss^    11  Cb. /Vf^Ulfe  and  ^/ipftfT^scalM;  that  does  not  appty 

sent  is  a  case  of  a  personal  discharge.  QfiodJitU  concessum  by 
Montague  C.  J.  Dodderidge  and  Houghton  J.  Axid  Dodderidge  said, 
that  it  was  agreed  (a)  in  Bqyer^s  case^  before  cited,  that  the  lands 
which  belonged  to  the  Ho^itallers  are  discharged  of  tithes,  though 
they  were  in  lease  at  the  time  of  their  dissolution;  and  yet  they 
were  not  dissolved  by  the  statute  of  31  H.  8.  but  by  a  special  sta- 
tute made  in  32  if.  8.  And  Montague  C.  J.  said,  that  there  are 
other  words  in  the  statute  of  31  H.  8.  viz,  that  the  king  and  all 
others  claiming  under  him  shall  hold  according  to  their  titie^  and 
C  375  ]  shall  hold  the  land  discharged  of  tithes;  and  here  in  this  case  Par* 
ter^s  title  is  derived  out  of  the  inheritance,  which  the  abbot  had 
discharged  of  tithes,  and  therefore  Porter  shall  have  it  dischaiged 
also.  (6) 


(o)  Vide  infrft  Sir  W.Joaet's  Report  of  the  case        (6)  BenUm  ▼.   TVor,   Mo.  5S8.    n^prs,  SOB. 
of  WhittoB  and  Weston.  ITrigki  ▼.  Gfrard  *  «fitf  HUthnkgnh   Hob.  90S. 

in/ro,  375. 
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P.  l8Ja.     A.  D.  16)20.     B.  R.  ^^^^' 

Sir  Edward  Coke's  Case. '  [2  Ro.  Rep.  leJl.J       '  '  Sir  Edward 

In  a  case  between  the  lessees  of  sir  Edward  Cofre  and  the  earl  of  ^  potion 
J^npfV^,  it  was  agreed  by  the  court  and  the  counsel  for  both  par-  of  tiehes 
ties,  that  if  one  has  a.  portion  of  tithes  out  of  a  rectory,  and  after-  become  ex- 
wards  purchases  the  rectory^  that  by  this  the  portion  of  tithes  is  ^ct  by^ 
not  extinct,  but  remains  grantable.    And  Houghton  J.  gave  tliis  uie  umcT 
reason  for  it,  viz.  for  that  the  portion  of  tithes  might  be  more  an-  han^wfth 
dent  than  the  rectory,  and  .that  the  rector  of  ancient  time  had  no       '*^^*^' 
title  to  the  tithes;  for  l^fore  the  council. of  Lateran^  every  one,  i . 

might  pay  his.  tithes  to  whom  hei  yiFouId.  An^  Montague  C».J« 
said,  that  it  was  a  position  in  tb^  time  pf  king  Jo/z/z, .  t^at  one  ec< 
clesiastical  and  spiritual  man  shall  not  pay  tithes  to  another  eccte-. 
siastical  man,  for  ecclesia  pcclesia  decimals  solvere  nm  debet,-  and  the- 
case  at  bar  was  thQ,ca$Q  of  an.  ecclesiastical  person,  viz.  of  a  prior 
who  had  tlie  portion  of  tithes,  and  also  tlie  rectory,  {b) 

In  this, case  Coventry  said,,  that  it  was  aflSrmed  in  )3arsdale  and  Supra  207. 
Smith's  case  that  .yyhere;  a  vicarage  was.  endow^  de  omnibus  decinfis 
garbarum^  that  tliat  includes  hay:  and  all  the  judges  said,  that 
that  case  was .  aided  by  a  custom,,  viz.  that  the  vicar  had  always 
after  the  endowment  qsed  to  have  tith^-hay,  and  that  was  the  true 
case. 


.1'.  '■ 


M.  18  Ja.  A.  D.  1B20.   C.B. 

Wright  v»  G^ard  and  Hildersha$nm     [Hob.  S06/|  „ 


Thb  plaintiff  declares  in  prohibition;  ihttt  Richard  Stowdlgn^  the  Monasteries 
last  prier  df  the  monastery  of  Hat/ietd^  and  his  predecessors  wetie^  ■  to  the 
time  out  of  miiML  seised'  as  well  of- the  rectory  oiHatfidda  «4iof  a  ^"^^  ^1 

,     ,  ,   ■  the  statute 

certain  farm  there^  called  Iknmhiall  Farm^  in  bis  demesne  as  of  fee,  :of  27  ff.  8. 

and  by  reason  thereof  did  enjoy  the  said  hnd^  discharged  of  tithes ;  ^|^^^ 

and  then  reciteB  the*  statute  of  27II.S.  for  dissolution  of  abbies^  privilege  of 

and  that  the  said, pciory  was  under  two  hundred  pomnds  per  annUm^  f^^^^^ 

and  that  l^  virtue  of- tliat  statute  king  iif.  8.  was  seised^  simtd.ef  Jon  where 

semelct  the  said,  paisotiagG  and  lands  dischai^ed  of  tithes ;;  and  4hat ; ^aS^  ^ 

the  abbess  of  Barking  was  seised  of  the  manor  oliiJLifiiifgtopt^'.&odwy^^'^^^ 

she  so>teified,  iNav.  Sd,  Q9  H*  9*  conveyed  themanqr  of  JJftingtan^  ^£  ^ 

to  //*-8.  and  king  H.  S.  conveyed  the  said  lands,  CaHled  Dc'M^ihfiU  and  a  rec 

Famij  and  the  said  rectory  to  the  abbess  otBarkmg:  by:ywtu^;pfM}^^^^ 

wUdh  conveyance  she  was  thereof., seised*  (atid  th^n  .speidcs'not  of 'iinr^iiior 

-  '  •  •*  ^    -      -  '  —  -  -  -'*     -  '  •■  -  ■ '-    -     I  '    '    •  —  -  -».-  J  t>-^^.  _g  ... ^1  _  .  ^  ^ 
•«-••■         •     •'  •  ___    .  /    ■ 

tij^hH  979.     Coviky  V.  JK^/  ^fra^  1900.     See  reported' to  ba-rafiad  on.     QmSSri,  Oramt  tnfra, 

in  C^.  Jac.  559.   the  editor's  note,  in  which  1354. 

it  is  said  that  in  Bennison  t.  Smithy  2  Geo.'  3.         (6)  See  Davit  v.  Dtippa,  4  Wood,  1256. 
Lord  V.   Turk  was  held  to  be'  too  Inaccurately 

Vol,,  I.  A  a 
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1620.     the  discharge  of  tithes),  and  14th  Nao.  SI  H.  8.  she  surrendered 

"T^TTJ*    them  again  together  with  the  whole  monastery  to  //.  8*  and  then 

▼.        recites  that  one  only  clause  of  the  statute  of  SI  H.  8.  for  the  en* 

J^mder-  joying  of  abbey  lands  discharged  of  tithes;  and  that  by  force  of  the 

fkam.  grant  of  the  abbess  of  Barking  and  of  the  said  statute  K*  H.  8. 
tfaei^iory  ^^  seised  of  the  said  lands  discharged  of  tithes:  and  he  being  so 
**«*J7*  seised  granted  the  same  to  fVilliam  Bams^  and  others ;  and  brings 
byS7  jff.s.  down  the  title  of  the  land  to  one  Glascocke,  and  the  plaintiff  by 
f?*^**,^     lease;  and  then  recites  the  statute  of  S2  H.  8.  and  2  E.  6.  that 

kuiff  held  -  ,  - 

tbe  priory     none  should  be  compelled  to  pay  tithes  for  lands  discharged  of 
m  hbhuidB  ^^^s,  aud  that  thoue:h  the  said  farm  and  lands  were  discharged  of 

for  a  year,  »  o  o^ 

nd  then  in  tithes,  ^c.  that  yet  the  defendants  sued  Glascocke  and  him  for  tithes, 

^^^'^     ifc.  that  Glascocke  died,  hanging  the  suit  there,  and  that  he  pleaded 

totheabbey  vt  supra  there,  SfC. 

wU^wUm*       Whereupon  the  defendant  by  protestation  denjing  the  unity  by 

diaMlTedby  prescription  in  the  prior  oIl  Hatfield j  demurs  upon  the  dedaratioii, 

lyid  ihe '       and  prays  consultation. 

lands  and         Xhe  plaintiff  joins  in  demurrer,  and  prays  that  no  consultation 

liltmrards    be  granted.     It  seems  his  prayer  should  be,  that  the  prohibition 

^^^^i  *«  should  stand.     But  either  is  well  enough. 

notentided       The  case  in  short  is  thus.     The  prior  oiHaffield  and  his  pre- 

fit^^*"*"  decessors,  timeout  of  mind,  were  seised  of  the  parsonage  of  Hat* 

statute  of    Jieldj  and  a  ferm  in  the  same  parish,  called  DcnonhaU  Famiy  to- 

Cra.  Ja.  The  priory  being  under  two  hundred  pounds  per  anmofi,  was 

^Hndi's       given  to  the  king  by  the  statute  of  27  H.  S.  the  king  gives  the 

Entr.  648.    parsonage  and  farm  to  the  abbess  of  Barking;  the  abbess  surrenders 

all  to  the  king.     The  question  is,  whether  the  king  and  those  that 

claim  under  him  shall  hold  this  farm  discharged  of  tithes,  by  force 

of  the  perpetual  unity  ? 

And  it  was  adjudged  against  the  plaintiff,  and  a  consultation 
granted,  by  the  uniform  consent  (a)  of  all  the  judges. 
[  977  ]        This  case  doth  consist  of  two  great  points,  as  they  arise  in  order 

of  time. 

The  first  The  first  great  point  is,  whether  as  this  case  is,  and  as  it  is 

V^  P«n*   pleaded,  this  land  ought  to  be  discharged  of  tithes,  though  it  had 

come  to  the  king  only  by  the  statute  of  SI  J7. 8.  that  is  to  say, 

t" »  I         '    '        I    .1     I  I  ■     ■  ■        -II..        ■    1 1     I    I  ■■   II  ■  '       — 

(o)  It  appears  from  Sir  WiUiam  Jones**  report  by  tbe  statute  of  31  ^.  8.  the  discharge  eitends 

of  this  case,  which  is  adopted  by  Croke,  that  this  to  them.     He  held  also,  that  the  intent  of  the 

judgement  was  not  giren  with  the  uniform  con-  statute  of  31  H.  8.  was  to  gire  equal  discharge  to 

sent  of  all  the  judges ;  for  that  Mr.  Justice  IFar-  the  one  as  to  the  other,  as  well  to  the  land  gifen 

burton  diflfered  from  the  other  three  judges ;  and  by  tlie  statute  of  27  H,  8.  a«  to  the  land  given  by 

held,  that  appropriations  were  not  giren  to  the  31  H.  8.    And  that  upon  that  reason  was  the  case 

king  by  the  statute  of  27  ^.  8.  and  that  to  supply  of  the  land  of  the  prior  of  St.  John*s  of  Jenuaim 

that  defect  the  statute  of  31  H,  8.  was  made ;  in  10  EHx,  Dy. 
and,  therefore^  that  the  appropriations  being  given 
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lhat.it  bad  never  come  to  the  prioress  of  Barking,  by  reason.where-  1690. 
of  and  of  her  surrender  it  was  vested  in  the  king  by  the  statute  of  '  — .  4. 
SI  H.  8.  7 

And  I  am  of  opinion,  that  in  that  case  they  had  not  been  dis-  J^TbruL^ 
charged.  ^hmm 

The  second  great  point  is,  whether  upon  the  whole  matter,  and 
the  consideration  of  a  double  means  whereby  it  came  to  the  king, 
viz.  by  27  H.  8.  from  Hatfield,  and  by  SI  //.  8.  from  Barking,  and 
upon  consideration  of  both  these  statutes,  this  land  ought  to  be 
discharged  by  this  unity  of  tithes.  And  I  am  of  opinion  that  it  is 
not  discharged. 

Now  the  first  great  point  I  subdivide  into  four  petty  points, 
which  all  conclude  to  the  judgement  of  the  first  great  point 

First,  whether  the  appropriation  in  this  case  came  to  the  king, 
and  remained  in  him  a  parsonage  appropriated  by  force  of  the  sta- 
tute of  27  H.  8.  only,  as  well  as  the  like  appropriations  did  by  the 
other  statute  o(3l  H.  8. 

And  I  am  of  opinion,  that  it  came  to  the  king  appropriate,  and 
so  remained  in  him,  by  force  of  that  statute  only :  for  if  it  were 
not  so,  the  appropriation  had  been  dissolved  ipso  facto  by  the  disso- 
lution of  that  abbey,  and  so  had  not  come  to  the  king,  nor  to  the 
abbess  of  Barking  from  the  king,  nor  from  her  again  to  the  king. 

The  second  point,  whether  unity  of  parsonage  appropriate  and 
the  land,  and  having  been  in  a  small  abbey  time  out  of  mind,  (as  in 
this  case  it  was),  and  so  coming  to  the  king  by  the  statute  of  27  H.  8. 
only,  doth  work  a  discharge  of  payment  of  tithes. 

And  I  am  of  opinion  that  it  will  not.  Wherein  we  will  speak  of 
discharges  of  tithes  in  general  within  that  l^w  of  27  H.  8.  which 
stand  clear  with  that  law,  and  which  not. 

The  third  point:  whether  the  clause  of  discharge  of  payment  of  [  S7B  ] 
tidies,  contained  in  the  statifte  of  SI  H.  8.  can  be  extended  to  the 
small  abbies  and  their  lands,  which  came  to  the  king  by  the  statute 
jof27  H.  8.  only,  or  not. 

And  I  am  of  opinion  that  it  cannot  be  extended  to  them. 

The  fourth  point,  as  this  case  is  pleaded,  that  is  to  say,  repeating 
only  the  clause  of  the  statute  21  //.  8.  that  gives  the  discharge  of 
payment  of  tithes,  without  mentioning  either  the  prearaUe,  or  any 
of  the  other  clauses  that  refer  and  restrain  that  statute  to  those 
abbies  that  came  to  the  king  after  the  4th  of  February,  27  H.  8. 
which  excludes  this  abbey.  So  that  now  this  clause  may  seem  as 
general  to  the  court  in  meaning,  as  it  is  in  letter,  so  that  it  may 
comprehend  as  well  those  abbies  that  come  by  the  statute  of  27  H.  8. 
and  so  before  the  4th  of  February,  Sfc.  as  well  as  after,  whether  now 
the  court  shall  judge  upon  that  clause  of  the  statute  of  SI  i7.8. 
only,  without  taking  knowledge  of  the  other  parts  of  the  said  sta- 
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1^20.     tute^  which  gives  the  clause  another  construction^  than  by  itself 
alone  it  should  have. 


▼•  And  I  am  of  opinion,  that  the  court  shall  take  notice  of  the 

m^WMfr-  ^^P^®  statute  (though  pa^t  be  omitted  material)  and  judge  accord- 
jAam.  ingly.  And  that  therefore  if  it  had  not  come  b^  Barkings  and  so 
wUbin  the  statute  of  3 1  i7. 8.  the  court  could  not  relieve  it  by  this 
clause,  as  general  to  all  abbies,  by  the  advantage  of  the  generality 
of  the  clause  (as  it  is  delivered  in  pleading),  so  this  point  is  handled, 
as  though  it  had  not  appeared  to  come  to  the  king  by  Barkifig, 
scilicet  by  31  H.  8.  but  only  by  27  H.8.  because  as  the  clause  b 
general,  it  seems  to  benefit  both  alike,  as  well  those  that  come  by 
the  27  as  31  //.  8.  though  in  ti-uth,  and  upon  the  consideraticHi  of 
the  whole  statute  of  31  J7.  8.  it  doth  not  so. 

Now  to  the  first  point,  or.question  of  the  first  great  point. 
To  the  first        It  is  true,  that  appropriations  are  not  regularly  grantable  over, 
Selirrt   **   ^^cither  can  they  endure  longer  than  the  bodies  whereunto  they 
petty  quet-    were  first  appropriate ;  whereof  the  reasons  are,  because  they  carry 
^  ^         not  only  the  glebe,  and  tithes  (which  they  might  grant  away),  but 
they  also  give  the  spiritual  function,  and  make  the  parsons  of  the 
church,   and  supply  institution  and  induction,  which  being  the 
highest  parts  of  trust,  cannot  be  estranged,  and  therefore  the  instru- 
ment of  appropriation  runs  in  these  words,  that  they  and  thdr 
successors  (not  their  assigns)  shall  be  parsons,  or  by  periphrasis 
ho\d  the  church  in  proper  use.     Now  yet,  by  parliament,  appro- 
priation may  be  translated.     But  the  question  is,  whether  the  act 
{  379  ]    of  27.  gave  them  to  the  king.     Against  which  it  is  objected,  thi^ 
the  statute  hath  not  the  word  of  appropriation ;  which,  in  a  thing 
of  so  singular  nature,  and  so  fixed  to  one  certain  body,  in  point  of 
care  and  function,  shall  not  be  taken  within  the  meaning  of  the  law, 
without  some  perfect  and  proper  word  to  carry  it 
Suim  189.        Secondly,   the  opinion  in  the  bishop  of  Canterbwrjfs  case,  Co. 
lib.  2.foL  47*  is  objected,  that  all  impropriations  had.  been  dissolved 
upon  31  i/.  8.  if  the  clause  of  discharge  in  that  statute  bad  not 
been.     To  this  an  answer  hath  been  endeavoured,  that  the  statute 
gives  to  the  king  their  tithes  and  their  land  which  cany  their 
glebes,  whick  is  the  whole  parsonage  say  they ;  but  I  allow  not 
this  answer.     For  these  words  may  well  be  taken  for  oonmion 
lands ;  and  tithes,  for  portions  of  tithes  divided  from  the  pastoral 
charges   for  it  shall  never  be  understood  that  the  appfojviation 
should  be  dissolved,  and  tlie  church  made  presentative,  suid- yet, 
by  the  same  statute,  botli  glebes  and  tithes  should  be  taken  from 
the  church,  and  given  to  the  king.     For  this  were  as  much  as  is 
said  of  Julian  the  apostate,  that  he  did  occidare^  turn  presh/teroSf 
sed  presfyterium. 

But  I  bold,  that  appropriations  are  well  given  to  the  king;  and 
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that'  by  a  word  proper  enough.     For  the  statute  gives  (itiier  alia)     1680. 
the  churches,  chapels,  advowsons,  and  patronages  of  such  monas-      j^rigki 
teries  (which  must  be  understood  their  churches),  as  they  were  in         ▼. 
them,  either  appropriate,  where  they  were  so;  or  their  advowsons,  amtsudeft- 
where    they  were  not:    otherwise  it  were  a  mere   tautologism,      tkam. 
Fitzh.  N.  Br.  32.  G.  eccUsia  et  rectoria  are  synonyma ;  and  words 
of  appropriating  are,  that  they  may  hold  ecclesiam  et  rectartam  in 
proprtosustdSj  as  Grend(m*s  case  is.  Again,  this  statute  gives  all  those  Supimise* 
monasteries  whereof  the  possession  did  not  exceed  2001.  per  cmnumi 
so  whatsoever  made  to  that  yearly  revenue  was  meant  to  be  given 
to  the  king.     And  it  was  notorious,    that  a  great  part  of  their 
yearly  profits  did  consist  in  appropriations ;  for  it  was  easy  for  them 
to  get  advowsons,  and  as  easy  to  get  them  appropriate. 

Also,  it  was  the  clear  purpose  of  the  statute  to  give  the  king  all 
that  those  abbies  had,  and  therefore  the  saving  doth  exclude  the 
founders,  patrons,  donors,  4"^.  But,  if  the  appropriation  should  bedis^ 
solved,  the  giver  should  be  restored  to  his  patronage ;  and  Priddle^s 
case,  Co. lib.  11.  IS.  says,  that  appropriations  in  reputation  passed  9bp»236. 
both  by  the  statutes  of  27  &  SI  H.  8. 

Also  note,  that  the  statute  31  if.  8.  recites  the  surrender  before 
made  of  divers  abbies,  and  inter  alia^  so  all  their  churches,  chapels,  [  380  ] 
advowsons,  patronages,  (and  names  not  apprc^riations  there),  but 
in  the  purview  gives  appropriations  by  name,  in  mqforem  cautdantf 
as  being  granted  before  in  true  meaning;  though  it  is  true,  that 
such  grants  or  surrenders  without  the  statute  would  not  have 
carried  appropriations.  Therefore  by  the  word  **  churches,"  the 
appropriations  were  conceived  to  be  granted;  and  so  settled  by 
the  statute :  and  therefore  the  pleading  is,  virtute  sursum  reSditianis 
prad.  ac  vigore  slot.  !fc.  For  the  statute  gives  not  in  intent,  but 
Tests  only,  saving  this  special  case,  which  I  note,  because  it  is  a 
singular  case. 

And  upon  this  I  observe  further,  that  all  the  appropriations  of 
abbies  that  were  surrendered  between  27&31if.  8.  were  ip$o 
^cito  dissolved,  with  the  dissolution  of  the  corporation,  and  were 
presentable  and  might  have  new  incumbents.  But  as  soon  as  the 
statute  of  31  J7.8.  came,  the  appropriations  were  restored,  and 
given  to  the  king,  and  the  incumbent  ousted. 

And  touching  the  opinion  before  mentioned^  I  wonder  from 
whence  it  sprang;  &r  since  the  body  of  the  statute  of  31  /f.8. 
gives  appropriations  by  name,  what  needs  the  other  clause  for  that 
purpose?  and  if  a  bye-clause  caa  doit,  why  should  not  the  main 
body?    So  that  conceit  is  vain. 

Now  to  the  second  point,  or  question,  of  the  first  great  point.  ^^^^^^^ 
This  statute  hath  no  clause  for  discharge  of  payment  of  tithes,  as  Uon  of  the 
that  of  31  //.  8.  hath,  neither  any  thing  to  give  colour  to  it,  other  J^f^' 
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1620.     than  the  clause,  that  the  king  shall  have  the  lands,  4^.  in  air  large 

and  ample  manner  as  the  abbots  held  the  same. 

\^  Now  there  are  five  ways  or  means  whereby  abbey  lands  are 

Gentard  holden  discharged  of  tithes,  that  is  to  say,  composition,  bull  or 
^fum,  '  canon,  order,  prescription  of  discharge,  and  unity  of  possession  of 
parsonage  and  land  time  out  of  mind  together,  without  payment  of 
tithes.  Of  these  five  the  four  first  discharges  the  abbots  them- 
selves had,  ormight  have  them;  but  the  fifth  was  no  discharge  in 
the  hands  of  die  abbots,  but  it  made  a  discharge  of  payment  of 
tithes  to  the  king,  and  those  that  claim  under  him  by  the  faveur- 
able  construction  of  that  clause  of  SI  H.  8.  for  so  much  as  that 
clause  extends  to ;  which  opinion  was  long  controverted,  being  con- 
fessed of  all  hands,  that  it  was  no  full  and  perfect  discharge  in  law : 
so  then  it  follows,  that  these  lands  can  receive  no  good  by  this 
unity,  unless  they  be  within  the  relief  of  that  clause  of  SI.  whereof 
we  sbaU  speak  hereafter. 

[  581  ]  ^<>^  of.  the  other  four :  The  first  three,  that  is,  amkpositi^ 
bull  or  canon,  and  order,  were  granted  and  affixed  unto  the  body 
of  the  monastery,  and  were  granted  unto  them  as  personal  privi- 
leges, in  respect  of  their  spiritual  abilities  or  functions,  and  their 
capacity  of  tithes,  and  discharge  of  tithes  for  that  cause :  and  there- 
fore these  had  all  vanished  and  expired  with  the  dissolution  of  die 
body,  if  they  had  not  been  preserved  to  the  king  and  his  patentees 
by  that  clause.  But  discharge  of  tithes  of  the  lands  of  monasteries 
by  prescription  is  of  another  nature;  for  having  been  always  (as 
prescription  presumes)  in  spiritual  hands,  the  law  judgeth  that  it 
was  never  charged  with  tithe :  as  the  pleading  is,  that  the  lands 
were  tmmunes  a  sobUione  decimarum  negative^  nan  privativS^  scilice^i 
uncharged,  not  discharged,  as  if  ihey  had  been  once  charg^aUe. 
The  reason  whereof  was,  that  being  spiritual  persons,  they  were 
able  to  minister  to  themselves  spiritual  rights,  and  therefiK'e  per- 
forming cfficimm^  they  might  retain  bene/lcium.  And  this  non-charge 
standing  upon  prescription  was  inherent  to  the  land,  not  as  a  thing 
given,  but  as  a  non  ens;  lands  that  never  yielded  tithe,  and  land  of 
the  little  monasteries,  so  free  of  tithes,  the  king  by  the  statute  of 
27  H.  8.  and  his  patentees,  were  to  hold  firee,  not  by  reason  of  any 
privilege,  which  did  need  to  be  preserved  by  any  statute^  but  eva: 
by  the  grant  of  the  land  by  any  kind  of  conveyance. 

And  therefore  though  I  said,  that  discharge  of  bull  or  compose 
don  was  to  die  with  die  corporadon,  yet,  if  it  were  once  run  oat 
time  out  of  mind,  it  was  then  to  be  pleaded  and  used  as  a  non- 
charge,  by  prescription,  which  was  a  tide  of  discharge  by  the  tem- 
poral law ;  and  if  it  were  impugned,  it  was  to  be  drawn  by  prohibi- 
tion to  a  trial  at  the  common  law,  and  this  without  the  help  of  any 
statute.     And  therefore  in  the  bishop  of  Winchestafs  case,  it  was 
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resolved^  that  the  bishop  holdmg  lands  of  his  bishoprick,  discharged      1620. 
of  tithes  by  prescription,  his  farmer  being  a  layman,  shall  have  a 


prohibition  for  his  discharge ;  and  so  shall  the  bishop  have  himself,         ▼. 
though  he  be  a  spiritual  person.    And  yet  bishopricks  and  their  J?w^^ 
lands  are,  in  point  of  discharge  of  tithes  at  the  common  law,  out  of     aktm. 
all  statutes.     So  then,  the  conclusion  is,  that  of  the  five  ways  of 
discharge  of  tithes,  three,  that  is  to  say,  order,  composition,  bull  or 
canon,  are  preserved  and  kept  alive  by  the  clause  of  discharge  in 
the  statute  of  31  i7.  8.  and  a  fourth,  which  is  unity,  is  creat^  by 
that  branch ;  and  the  fifth,  which  is  prescription,  stands  by  the 
common  law,  and  hath  no  need  nor  use  of  any  statute. 

Now  to  the  third  question  of  the  first  great  point :  The  lands  of   C  ^^f  1 
the  small  abbies  coming  to  the  king  by  the  statute  made  at  the  par-  p^^^  ^um^ 
liament  holdeu  February  4,  27  H.  8.  cannot  be  aided  by  the  dis-  ^^^  ^f^ 
charge  of  tithes  in  the  statute  of  31  i7.  8.    For  first,  all  the  small  poinu 
abbies  shall  be  said  to  be  in  the  king  the  first  day  of  the  parliament, 
scilicet  Feb,  4,  according  to  the  rule  of  33  //•  8.  because  acts  take 
effect  from  the  first  day  of  the  parliament. 

Then  take  the  whole  statute  of  31  H.  8.  and  you  shall  find  that 
the  monasteries  therein  mentioned,  are  divided,  both  in  the  pream- 
ble, purviews,  and  other  branches,  into  those  that  come  to  the  king 
since  (that  is  after)  4th  Feb.  27  H.  8.  as  it  were  de  industrid^  to  ex- 
clude the  little  monasteries  given  by  that  statute,  and  that  those 
should  come  to  the  kmg  after  the  statute  of  31  iif.  8. 

And  so  he  proceeds  in  that  clause,  that  puts  them  in  the  survey 
of  the  court  of  augmentations,  and  in  the  other  clauses  always  uses 
the  said  late  abbies  which  restrains  them ;  and  even  in  this  clause 
of  discharge,  though  there  is  in  the  body  ^*  any  monasteries"  inde- 
finite^ yet  the  preamble  of  that  clause  recites  <<  where  divers  of  the 
<<  said  abbies  enjoy  their  lands  discharged  of  payment  of  tithes :  be 
<<  it  therefore,  4*c.  that  the  king,  4*(7.  shall  hold  discharged  of  tithes 
*<  as  the  said  late  abbots,  &c.  did ;"  so  the  preamble  is  plainly  re- 
strained to  the  abbies  in  that  law,  and  the  purview  <<  be  it  there- 
**  fore"  depends  upon  the  reason  of  the  preamble;  and  <'  the  said 
<^  abbots"  in  the  conclusion,  reduceth  it  to  this,  that  the  land  of 
any  monasteries  shall  be  holden  discharged  as  the  said  abbots 
{scilicet  mentioned  in  this  law)  held  them ;  and  this  case  is  in  effect 
judged  in  the  bishop  of  Canterbun/s  case,  where  it  is  judged,  that  SopmiSA 
lands  of  a  chantry  coming  to  the  crown  by  the  statute  of  1  E.  6.  are 
not  within  the  relief  of  this  clause  for  three  reasons. 

First,  that  a  branch  of  a  statute  shall  not  be  taken  larger  than 
the  body.  t 

Secondly,  that  chantries  being  in  the  king  by  one  act  of  parlia- 
ment, shall  not  be  judged  in^  h^n  by  another. 
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1020.  Thirdly,  that  the  form  of  pleading  was  never  so,  that  the  king 

^Wriaiu      ^^  seised  by  force  of  both  acts :  all  which  fits  this  case.     And  yet 

▼•        jnore  (as  hath  been  said)  the  lands  of  27  H.  8.  are  by  express  terms 

tuSusSdn^  excluded  out  of  the  statute  of  3 1 .,  which  is  not  so  in  Ca$UerbunfB 

«fta«k      case,  and  so  10  Eliz.  Dy.  341.  for  the  point  of  leases. 
Foorth  Now  to  the  fourth  question  of  the  first  great  point :   If  tbi^  had 

Son^of  the"  '^•^'^  »  particular  statute,  whereof  the  court  could  take  no  other 
first  great  *  knowledge  but  as  it  was  pleaded,  this  clause  must  have  been  taken 
*r  383  1  S^^^^^'y  ^^^  ^'  monastery  lands ;  because  there  was  nothing  in  the 
pl^  diat  restrains  the  generality  of  the  words,  and  the  defendant 
might  at  his  choice  either  plead  that  there  was  no  sudi  act  of  paiv 
liament,  or  might  shew  the  farther  additions,  and  that  in  another 
lerm :  as,  if  a  man  should  plead  a  devise  to  him  and  his  heirs,  and 
lhe>  devise  indeed  is  so  in  words,  but  then  goes  on,  and  adds,  that 
if  lie  die  without  issue,  it  shall  remain  over,  the  adversary  may 
either  traverse  the  devise  generally,  or  shew  the  addition ;  but  b^i^ 
a  general  law,  the  court  may  take  knowledge  of  the  whole.  But 
then,  though  it  be  a  generd  law,  if  it  be  mis-recited,  the  court  shall 
take  knowledge  of  it,  as  it  is  resolved  in  Partridge  and  Croha^s 
case,  PUmd.  84.  and  lord  ComweFs  case,  Co.  lib.  4e.Jbl.  14.  But 
note  in  the  first  of  those  cases,  the  statute  was  pleaded  made  at  a 
parliament,  wheh  there  was  no  such  parliament ;  and  in  the  other 
the  substance  of  the  statute  was  mis-recited ;  so  both  appeared  to 
the  court  false.  But  in  this  case  there  is  nothing  pleaded  falae^  but 
only  there  is  an  <Hnission  of  some  part  of  the  statute  that  may  give 
another  sense  to  this  clause. 

.  »Nbk  then  this  being  a  general  law,  there  was  no  need  to  plead 
it,  nor  any  part  of  it,  no  more  than  when  you  plead  a  teoffmeot  to 
uses,  to  say  that  virtute  cufus  et  vigare  statuti  de  usubus^  Sfc.  though 
the  use  of  pleading  be  so ;  for  when  you  have  laid  down  the  case, 
the  court,  in  general  statutes,  makes  application  of  the  law  without 
your  help.  So  then,  since  he  hath  in  this  case  recited  some  part  of 
the  law,  which  he  needed  hot  have  done,  and  that  truly ;  you  shall 
not  require  at  bis  hands  to  repeat  either  the  whole  law,  preamble 
and  all,  or  at  his  peril  to  cull  out  all  parts  that  are  material  to  give 
construction  to  that  part  that  he  pleads ;  for  that  is  the  office  of  the 
court,  and  not  of  the  party. 
TiMMoond  Now  to  the  second  great  pdnt  of  the  case,  the  judges  must  be. 
great  point  ^^y  considerate,  not  to  extend  the  discharge  of  tithes,  by  way  of 
unity,  beyond  the  bounds  whereof  it  hath  gotten  possession ;  for 
divers  reasons. 

First,  It  is  no  friend  to  religion ;  for,  it  takes  away  the  nourish- 
raent  and  reward  of  learning,  and  industry  of  churchmen. 

« Secondly,  It  is  against  common  right,  apd  the  common  law  of 
England;  for  according  to  them  it  is  no  discharge. 
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Thirdly,  It  is  an  accroachment,  eyen  bq^ond  the  usurped  Mitho-      168(K 
rity  of  the  see  of  Bomef  by  which  it  was.no  discharge. 

*  Fourthly,  It  was  such  a  bear's  whelp,  as' it  was  an  age  before  it  ^* 
would  be  brought  in  any  shape,  and  yet  when  aU  was  done,  it  was  ^^  suin^ 
cast  into  a  form  of  pleading  which  departs  from  the  rules  of  all  art  <*«"• 
t>f  reasoning :  for  it  is  pleaded  thus,  for  e:(ample :  The  prior  of  1-  ^  J 
Hatfield,  S^c,  time  out  of  mind,  was  seised  of  the  parsonage  and 
land,  simul  et  semel,  et  raiione  inde  held  the  land  discharged,  Sfc, 
And  yet  you  may  not  deny  the  argument,  which  must  be,  that 
unity  by  prescription  dischargeth,  though  it  be  confessed  to  be  fidse. 
And  if  you  suppose  the  mojor^  and  turn  it  iHto  a  syUogisnif  you  are 
not  allowed  to  deny  it  so  as  to  demur  in  law  upon  it';  yet  whereso- 
ever, sudi  a  unity  is  with  a  clear  non-payment  of  tithes  time  out  of 
mind  in  a  body  spiritual,  capable  of  a  non-charge,  it  might  have 
been  laid  as  an  absolute  discharge  upon  better  reason  directly,  than 
to  lay  it  upon  the  unity ;  for  the  presun^on  of  a  perfect  discharge 
in. that  case  was  not  doubtful;  for  in  Priddl^s  case,  Co.  Ub.W. 
fcl.  14.  it  is  truly  said,  that  a  unity  and  a  perfect  discharge  by  pre- 
scription may  stand  together. 

Now  then  it  is  agreed,  that  where  the  unity  is  such  as  is  allowed 
for  discharge,  it  is  not  so  allowed  for  itself,  and  of  its  own  strength^ 
but  in  contemplation  of  a  true  discharge,  which  in  sudi  confusion' 
of  possessions  and  privileges  of  all  natures  may  wdl  be  conceived, 
though  it  cannot  be  shewed.  Now  that  presumption  fidls  in  this 
case.  For  where  there  are  four  ways,  as  hath  been  Said,  to  dis- 
charge abbey  lands  of  tithes ;  that  is  to  say,  order,  composition, 
bull  or  canon,  and  prescription;  all  these  may  be  presumed  to 
maintain  the  discharge  by  uni^,  where  the  same  body  of  the  abbey 
continued  seised,  both  of  the  parsonage  and  the  land,  from  beyond 
memory,  till  the  statute  of  81  27.  8.  For  then  that  statute,  and 
the  clause  of  discharge  thereof  did  attach  upon  it  with  foil  advan- 
tage* But  in  this  case^  which  is  a  novelty,  three  of  these  presump- 
tions fail  with  the  priory  of  Hatfield^  as  hath  been  said,  that  in 
order,  composition,  and  bull  or  canon. 

Now  if  it  be  said,  that  if  the  abbey  of  Hatfield  were  discharged 
by  prescription,  that  that  remains;  I  answer,  that  if  it  be  so  taken, 
it  makes  expressly  against  the  plaintiff;  for  that  discharge  is  suf- 
ficient of  itself  according  to  the  course  of  the  common  law,  and 
hath  no  need  of  the  help  of  any  statute,  as  hath  been  said,  and 
therefore  cannot  be  admitted  in  understanding  to  maintain  a  unity, 
which  hath  no  force  but  by  the  statute  of  81.,  for  fiction  is  never 
admitted  where  truth  may  work ;  as  where  cestwf  que  tise,  and  his 
feoffee  join  in  a  feoffment,  it  shall  be  the  feoffment  of  the  feoffee.  L  ^^^  J 
So,  where  in  Prtddl^s  case,  it  hath  been  said,  that  an  effectual  unity 
must  have  four  qualities ;  that  is  to  say,  it  must  be  perpeiuoj  aquaUs^ 
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1620.     legitimaj  el  libera;  you  must  add  unto  it  a  fifthi  that  is,  it  mast 

.         continue  in  the  same  body :  else  the  presumption  of  true  discharge 

t.         ceasing  loseth  its  force.     And  I  am  of  opinion,  that,  if  in  this  case, 

^^^^  the  plaintiff  should  lay  the  discharge  by  prescription,  the  defendant 

slight  avoid  it  by  shewing,  that  the  abbey  was  discharged  by  order, 

composition,  or  bull,  within  the  time  of  memory,  or,  at  the  least,  it 

w^l^ai  great' evidence  for  him.  (a) 


»i  i  *--* 


M.  18  Ja.    A.D.  1620.    C.  B. 

Baker  v.  Cocker.  [Hob.  295.] 
Lunbsof  Peter  BaJcer^  vicar  of  Earner  Payne^  libelled  in  the  spiritual 
o^^erg  court  for  tithe-lambs  against  Robert  Cocker,  and  laid,  that  there 
reckoned  was  a  custom  there,  that  all  lands  engendered,  fallen,  and  bred 
unmson-^  vpon  any  one  tenement,  or  living  in  the  same  parish,  although  they 
<^  cua-  belonged  to  several  owners,  have  been  cast,  and  reckoned  together, 
aH  if  they  were  but  one  man's,  and  the  tenth  or  tithe-lamb  of  them 
so  counted  together  hath  been  paid  for  tithe. 

Whereupon  Henden  prayed  a  prohibition,  because  all  customs 
against  common  right  are  triable  at  the  common  law.  Which  was 
granted.  And  the  court  was  further  of  opinion,  that  the  pretended 
custom  was  unreasonable  and  against  law :  for  by  this  means  it 
might  fidl  out,  that  some  one  might  have  but  one  lamb,  and  that 
might  be  taken  for  tithe,  and  he  that  had  more  should  pay  nothing 
at  all. 


M.  18Ja.    A.  D.  1620.    C.B. 

Slade  V.  Drake.  [Hob.  295.] 
^«  dedar-  RoGER  Slade  brings  a  prohibition  against  John  Drake  esquire, 
prohibition,  &rmer  of  the  rectory  of  Axminster,  and  declares,  that  whereas 
^jJ?J^  Richard  Gill  late  abbot  of  the  monastery  of  Netxham,  in  the  county 
exemption  of  Devon,  was  scised  of  a  messuage  and  divers  lands,  meadow  and 
l^iiw  ?e  Pasture,  parcel  of  the  possessions  of  that  monastery,  to  the  time  of 
must  shew  the  dissolution,  in  fee ;  and  whereas  also  the  same  abbot  by  himself 
^t  the^  ^^^  ^^  farmers,  at  the  time  of  the  same  dissolution,  held  and  en- 
abbot  held  joyed  the  same  acquitted  and  discharged  of  all  manner  of  tithes ; 
discharged  ^^  being  SO  seised,  surrendered  the  same  SO  H.  8. ;  and  then  re- 
rfSl^*  dtes  the  clause  of  discharge  of  tithes  in  the  statute  31  H.  S.  and 
r  3gg  -1  then  brings  down  the  land  by  descent  to  queen  Elizabeth,  and  from 
solution,  her  to  the  duke  of  iforfolk,  and  from  him  to  the  lord  WitUam 
by^^  ^^^f^^^^ord;  and  that  he  by  indenture  enrolled  in  the  chancery,  within 
mtai^,  and  six  months,  bargained  and  sold  the  same  untb  the  lord  Petre  and 
^^  ^       his  son,  %Jac.  and  they  demised  it  unto  Slade  the  plaintiff;  and 

(a)  See  l^witr  r.  J^otAtinl,  mpt^^  973.  and  tbe  cases  dtcd  io  tha  Boie» 
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then  Draie  the  defoidant  sued  him  ia  die  ecmsistory  ooait  of  the     1690. 

bishop  of  Exeter  for  tithe  of  wheat  and  other  grain  against  the  fixm  ' 
of  the  said  statute.                                                             •    •  .  v. 

Whereupon  the  defendant  demurs  in  law  generally,  and  prajrs  a     ^>^^ 

consultation,  nuumarhe 

Upon  this  case,  after  solemn  argument,  judgement  was  givoi  Sj'^^L 
for  the  defendant,  and  a  consultation  awarded,   WarburiM  dis<'  ed. 
senting. 

In  the  argument  of  this  case,  I  made  two  great  points. 

The  iSrst,  whether  the  declaration  were  good  or  no  ?  and  I  held  it 
not  good. 

Tbesecond,  whether  the  fault  ^^diedeclaration  were; ui  the 
substance,  so  that  advantage  mi^t  be  takai  of  it  upoui  a  general, 
demurrer  ?  and  I  held  the  fitult  substantial  I  rfirst.profesaedtf  my 
judgement  should  take  counsdl  of  my  interest  or  affection^  rshoold 
be  of  another  mind ;  but  I  w^  bound  within  former  ndes;  of  justice^ 
precedents,  religion,  ahd  prudence.  Justice,  suum  ttdque  tribuertj 
tithes  to  whom  tithes  belong.  Precedent,  stare  super  semitas  UnHqttas. 
Beligiok),  metito  swnma  h<Aetmr  ratio,  qucejr^  reUgiontfadt.  Ihnor 
dencef  quod  dubitasi  nejeceris.  De  non  apparenHbm  et  hon  emsten^ 
tibiis  Modern  est  ratio.  Nowto  the  first  point;  jAttleton'saysy.^ihpt 
pleading  is  the  hcmourable^  commendable,  and  profitable  part  pf  the 
law,  and  by  good  desert  it  is  so;  for  cases  arise  by  chance,  and  utt 
many  times  intricate^  confused,  and  obscured,  and  are  cast  into 
form,  and  made  evident,  clear,  and  easy,  both  to  judge  and  Jnry 
(which  are  the  arbitrators  of  all  causes)  by  good  and  fiur  plea^ng. 
So  that  this  is  the  prind^  art  of  law,  for  pleading  is  not  talking; 
and  therefore  it  is  required  that  pleading  be  true ;  that  i&  tibegood- 
ness  and  virtue  of  pleading;  and  that  it.be  certain  and  single^  and 
that  is  the  beauty  and  grace  of  pleading. 

Therefore  the  law  refuseth  double  pleading,  and  negative  preg-  The  Uw 
nant,  though  they  be' true,  because  they  do  inveigle,  and  not  isettle  ^^T^^^^ 
the  judgement  upon  one  poibL  abhon 

Therefore,  first,  general  pleading  is  disallowed  thongb  it  be  in  ^*^^' 
matters  of  fact,  as  a  covenant  to  make  an  estate  by  the  advice  of 
Jl  S.J  he  must  shew  what  advice  he  gave,  26  H.  8.  1*  16  E^  4.  d.. 

Condition  that  the  obligee  shall  enjoy  an  office  according  to  a 
grant  of  letters  patent,  he  must  not  plead  in  hoc  verboj  biit  he 
must  diew  the  effect  of  the  letters  patent,  and  the  enjoying  accord* 
ingly.  .  . 

But  because  it  hath  been  said,  this  is  a  spiritual  act  (which  yet  I    [  337  ] 
grant  not  to  be  so)  he  that  pleads  deposition  of  an  abbot,  he  shall 
plead  before  what  ordinary,  9  E.  4.  24. 

So,  debt  upon  lease  of  a  vicarage,  the  defendant  pleading  a  se- 
questn^on,  must  shew  by  what  ofdinary,  for  what  causes,  as 


Urafa. 
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19S0.     for  non-residenoe  or  the  like,  and  legal  process  of  seqnestratitm^ 
-Jj;;^    5E.4.29. 

▼.  So^  union  of  chapel  must  be  shewed ;  by  whom,  sciL  the  pc^  or 

bishop ;  not  genendljy  cancurrentibus  iiSf  4^.  11  JFf.  7,  8. 

In  pleading  a  divorce,  you  must  shew  before  whom  it  was,  and 
set  forth  the  cause  of  divorce,  ll/f.  7. 27* ;  but  all  the  proceedings 
you  shall  not  need,  as  you  should  of  .a  recovery  at  the  common  law, 
21  E.  if.  And  therefore  in  Specofs  case,  5  Rep.  57*  the  bbhop 
cannot  plead  cause  of  refusal,  schismaticus  inveteratus:  nor  upon  the 
statute  4  H.  4.  that  a  man  was  defiuned  of  heresy.  But  they  must 
specify  the  schism  or  heresy,  though  they  be  matters  of  mere  sp- 
ritual  cognizance.  Vide  Dymr^  8  Eliz.  154.  Haunter  of  tavertis, 
player  at  unlawftd  games,  et  ob  alia  diversa  crimina  criminasus. 

For  this  is  r^ular  for  difference  between  the  king^s  courts  and 
the  courts  ecclesiastical,  that  though  a  spiritual  cause  cannot  ori-. 
ginally  and  primitively  fidl  into  the  king's  court;  as  for  caUinga 
maif  h^netick  he  shall  not  have  an  action  of  the  case^  20  H.  8.  yet, 
if  a  ci^  action  be  well  commenced,  as  in  the  cases  cited,  a  juare 
impedit  or  an  action  of  false  imprisonment,  if  any  thing  fiiU  bid- 
dentally,  that  is  spiritual,  the  king's  court  shall  continue  the  plea 
upon  it  either  by  jury  or  demurrer,  except  in  case  where  the  law 
hath  provided  trial  by  ecdesiasticks ;  as  by  the  issue  upon  bastardy^ 
f/unques  accoupte^  S^c.  literature^  and  the  like :  in  which  cases  the 
bishops  are  not  judges,  but  ministers  of  the  king's  courts  as  other 
kind  of  triers  are ;  whereupon  the  court  proceeds  to  judg^nent  ac- 
cording to  their  certificates  and  trials.  But  on  the  contraiy,  if  a 
case  b^;in  well  in  the  spiritual  court  as  being  spiritual,  and  a  pomt 
faQ  inddendy,  that  is  of  temporal  cognizance,  it  is  clean  contrary: 
far  the  trial  is  called  from  them ;  as  in  daily  eaqierienoei  in  prescrip- 
tion and  limits  of  parishes,  in  suits  of  tithes. 

Now,  if  it  be  a  point  of  discharge  that  is  to  be  pleaded,  as  tlus 
case  is,  it  must  ever  be  pleaded  specially,  and  shewed  to  the  courti 
how  tiie  discharge  is;  for  it  is  no  discharge  if  it  be  not  sufficient; 
and  tiie  stiffiici^cy  b  matter  of  law,  and  therefore  must  be  seen  and 
judged  by  the  court ;  as  is  22  jP.  4.  Jtl.  40.  And  ManseFs  case. 
Co.  lib.  2.  fol.  S. 

Now,  touching  the  dischar^g  of  tithes  themselves,  and  the 
pleading'  of  them  at  the  common  law ;  it  is  to  be  observed,  that  they 
[  388  ]  are  things  of  common  right,  and  do  of  right  belong  unto  the 
church.  And  therefore  though  it  be  true,  that  before  the  coimcil 
cS  Laterahj  there  were  no  parishes,  nor  parish  priests  that  could 
daim  them,  but  a  man  might  give  them  to  what  spiritual  person  he 
would ;  yet  to  the  church  he  must  give  tiiem.  But  since  parishes 
wore  erected,  tiiey  are  due  to  the  parson,  (excqpt  in  spiritual  re- 
gular cases),  or  vicar  of  the  parish ;  and  therefore  when  you  have 


CASES. 

a  piohibitic^  of  dischaige  of  tithes,  yon  must  consider  it  is  b  plea     1680. 
in  bar  against  common  right  to  a  demand  of  tithes,  which  is  a       ^^ 
commcHi  right,  though  they  be  in  several  courts,  lu  by  a  release        t. 
either  in  deed  or  law.  ^  Dfoke. 

Now  then,  if  you  will  discharge  a  just  demand,  you  must  satisfy 
the  court  of  your  discharge.  Consider  then  the  kinds  of  discharge 
of  tithes,  the  persons  capable  of  them,  and  the  means  how. 

The  persons  or  bodies  capable  of  them,  are  dther  spiritual  or 
temporaL 

Temporal  I  say,  when  they  were  temporal,  when  the  discharge 
did  first  vest  in  them;  for  otherwise  if  the  temporal  man  succeed  a 
spiritual  body  in  discharge^  as  upon  the  statute  31  Jf.  8.  it  is  to  be 
reckoned  in  a  spiritual  person  or' body,  not  in  a  temporal  one. 

The  spiritual  person  had  four  ordinary  Mrays  of  discharge,  that  Duduurge 
is,  1st  bull  of  the  pope:  2dly.  composition:  ddly.  prescription:  ^^^^'^ 
and  these  were  absolute :  4thly«  order,  and  that  was  limited  so  long 
as  land  remained  in  the  manurance  of  the  religious  perscms  them- 
selves; and  these  were  the  Cistercians,  the  Templars,  and  the 
Hospitallers,  or  Hierusalomitans :  but  unity  of  possession  of  the 
parsonage  appropriate  and  the  land  tithable  was  no  discharge^  nor 
so  holden  at  the  common  law ;  but  how  that  came  into  use,  and 
upon  what  reasons,  and  with  what  cautions,  and  how  to  be  d^ 
ducted  in  pleading,  I  shall  speak  after  when  I  come  to  the  statute 
of  31  U.S. 

Now,  clearly,  at  the  common  law,  the  spiritual  person  could 
not  claim  his  discharge  by  bull,  composition,  or  order ;  but  he  must 
plead  it  with  his  ground  and  reason  specially ;  but  his  discharge  by 
prescription  was  allowed  him  without  any  other  reason,  because  he 
was  a  person  capable  of  such  discharge.  And  so  the  original  was 
probable,  and  therieibre  the  prescription  was  allowed  him  as  in 
other  cases  immemorial  whereof  the  original  cannot  be  found,  but 
is  ever  presumed  just. 

Now  temporal  persons  (not  to  speak  of  the  king,  which  was  a 
special  case,  22  Assise)  had  two  ways  to  obtain  tithes,  or  to  discharge 
tithes ;  the  first  was  by  grant  of  die  parson,  patron,  or  ordinary ; 
the  other  was  by  a  prescription ;  but  tliat  was  ever,  not  prescriptio 
simplex^  but  composite^  not  a  prescription  single,  but  compounded, 
difiering  from  the  case  of  the  spiritual  person.    And  so  is  Pigpt  and    r  339  -1 
HerorCs  case.    And  so  are  the  common  cases,  where  men  have  the  Suprasoa 
discharge  of  tithes  in  kind  by  paying  composition  for  them  in  monev 
or  land  or  pension,  held  or  enjoyed  by  parsons  and  vicars  in  lieu  of 
them,  8.  E.  4.  jF.  N.  B.  S^c. 

But  now  note  a  strange  anomalum  in  this  case,  tithes  diflSbring 
from'  all  other  cases  in  law. 


Drake* 
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1620*  For  whereas  prescription  and  antiquiQr  of  thne  fort^  all  odier 
titles,  and  suppose  the  best  beginning  that  law  can  give  Aem:  in 
T.  this  case  it  works  clean  contrary.  For  whereas  a  grant  pF  a  pacaoD, 
patron,  and  ordinary  is  good  of  itself  without  any  recompeooe  or 
consideration ;  when  it  runs  out  to  prescription,  it  dies  and  perishes ; 
whereof  no  other  reason  is  given,  but  that  our  books  say  that  a  man 
may  prescribe  in  modo  dedmandi^  but  not  in  non  decimando:  and  tliis 
is  in  favortm  etcUsue^  lest  lay-men  should  spoil  the  church. 

But  I  will  make  another  reason  not  disscmant  from  law* 

There  are  presumptions  of  law  so  violent,  as  though  they  be  false, 
a  man  should  not  be  received  to  aver  against  them;  as,  in  ajTrar^if, 
the  tenant  pleaded  himself  villein  to  T.  S.  and  that  he  hath  nothing 
but  his  villenage ;  the  demandant  had  no  reply,  though  it  were  ialsci 
but  his  writ  must  needs  abater  till  the  statute  37  £•  S.  did  admit 
the  counterplea;  ManseVs  case,  and  16  H.I.  So  in  r^levin,  if 
upon  avowry  the  tenant  disclaims,  he  shall  have  judgement,  though 
it  be  &lse:  for  the  law  believes,  that  these  parties  will  not  do  them- 
selves, wrong  in  so  high  a  degree.  The  like  reason  moves  in  this 
case :  the  law  presumes  violently  that  a  layman  cannot  be  absdiutdy 
discharged  of  tithes ;  and  therefore  will  not  allow  a  prescription  of 
such  discharge;  holding  it  more  reasonable,  that  some  one  man 
should  suffer  a  mischid^  to  lose  such  a  privilege,  being  so  improb- 
able and  of  so  dangerous  consequence,  than  for  his  particular  to 
admit  a  spoil  of  the  church  and  a  decay  of  religion,  according  to 
the  rule,  arnne  magmm  exempium  aliquid  habet  ex  iniquoy  quod  pub- 
lied  utiUtate  compensatur. 

So,  though  you  shall  be  allowed  your  dischai^e  by  grant  when 
it  appears,  yet  when  it  appears  not,  stabitur  prasumptioni  donee 
probetur  in  contrarium. 

Now  the  common  law,  as  touching  the  discharge  of  tithes,  and 
the  forms  of  pleading  it,,  standing  thus ;  the  next  question  is,  what 
change  the  statute  of  SI  £r.  8.  of  monasteries  hath  made  in  that 
behalf? 

And  I  am  of  opinion  that  it  hath  made  two  main  changes. 
[  S90  ]  The  first,  that  it  hath  by  force  of  the  clause  of  discharge  pre- 
served and  continued  certain  discharges  that  were  before  the  statute, 
.that  is,  by  bull,  composition,  and  order,  and  conveyed  them  over 
to  the  king  and  lay  persons,  which  else  would  have  vanished  and 
dissolved  with  the  spiritual  bodies  themselves,  whereunto  they  were 
annexed. 

.  The  next  is,  that  it  hath  created  and  made  one  new  discharge 
which  was  not  before  at  the  common  law,  that  is,  the  unity  of  the 
possession  of  the  parsonage  and  the  land  tithable  in  one  hand. 

And  this  was  long  controverted;  but  now  is  a  received  opinion  by 
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the  determination  of  the  king's  courts  to  be  &  l^e^  a  dischiM^     162Q4 
within  the  meaning  of  the  law;  as  the  divines  say,  that  articlea  are      ^^ 
made  dejtde,  by  the  determination  of  the  church.  t. 

But  in  this  case  of  unity,  four  things  are  to  be  observed :  Drake. 

First,  that  it  is  no  discharge  of  tithes  but  (as  it  is  well  observed.) 
a  discharge  of  the  payment  of  tithes ;  and,  therefore,  if  it  be  pleaded 
by  way  of  discharge  generally,  and  the  jury  find  nothing  but  a  per- 
petual unity,  it  is  found  against  the  pleader ;  and  so  much  is  agreed 
in  Priddle  and  Napier^ a  case.  ^F*  ^^ 

It  is  no  discharge,  except  it  be  by  prescription. 

If  it  be  perpetual,  yet,  if  it  be  aUeged,  that  the  abbot  or  his  fiurmer 
paid  tithes,  that  doth  destroy  the  prescription,  because  that  proves 
that  there  was  no  real  discharge,  but  a  non-payment  by  unity  only: 
yet  a  unity  by  prescription  is  good  prinui  facte;  but  not  of  itseli^ 
but  in  contemplation  of  a  perfect  discharge^  that  shall  be  supposed^ 
though  it  cannot  be  found  for  the  infiniteness  and  impossibili^  of 
search  of  things  beyond  memory. 

Lastly,  though  unity  perpetual  be  allowed,  yet  it  is  not  well 
pleaded  except  yon  had  that  ratione  inde  they  held  discharged  of  pay- 
ment of  tithes  time  out  of  mind;  for  though  the  unity  shall  be  trUr- 
versed,  and  not  that  conclusion  or  consequent,  yet  that  conclusion 
fixeth  it  to  the  statute,  and  answers  the  real  and  perfect  discharge 
that  is  presumed  under  the  unity,  to  which  the  unity  itself  is  but 
augmentative :  but  yet  I  am  of  opinion,  it  is  but  a  &ult  in  form^ 
which  will  be  cured  by  a  verdict  or  general  demurrer. 

This  discharge  by  unity  being  the  only  discharge  that  is  created 
and  made  of  new  by  this  statute,  all  other  discharges  are  not  other- 
ways  preserved  but  by  these  words,  '<  that  the  king,  his  heirs  and 
**  successors,  and  such  persons,  their  heirs  and  assigns,  which  shall 

have  and  hold  them  according  to  their  estates  and  titles,  be  dis- 
charged and  acquitted  of  payment  of  tidies,  as  fi*eely,  and  in  as 
'*  large  and  ample  manner  as  the  said  abbot  had  or  held  the  same    [  391  ] 
**  at  the  day  of  the  dissolution  of  the  same." 

So,  first,  it  is  plain  that  this  clause  gives  neither  new  discharges, 
nor  enlarges  the  old ;  but  continues  and  bounds  them  within  the 
limits  of  those  that  were  enjoyed  by  the  abbot  bodi  by  word  and 
meaning  according  to  the  cases,  toi,  ianta^  Sfc.  For  though  unity 
(as  hath  been  said)  be  now  used  for  a  discharge,  yet  it  is  not  so  for 
itself^  but  for  a  more  perfect,  which  is  presumed,  though  it  ap- 
pears not. 

Now  this  being  the  substance  and  body  of  this  clause  in  word  and 
meaning,  it  is  strange  it  should  be  moved,  that  out  of  this  clause 
may  be  drawn  a  conceit  of  a  liberty  given  to  the  possessors  of  abbey 
lands,  to  plead  their  discbarges  in  other  form,  and  with  more  gene- 
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16S0.-     ndhy  and  fevour,  than  the  abbots  themselves  had  in  those  cases: 
— ^^      against  which  the  reasons  are  many. 

T.  First,  the  word  is  expressly  touching  the  having  and  holding  of 

"^^""^     them,  not  a  touch  nor  a  glance  of  the  pleading  of  them,  which  is 
merely  heterogeneum. 

Secondly,  if  these  words  should  be  extended  to  pleading  it  would 
turn  expressly  against  them;  for  then  it  must  be  understood,  that 
they  shall  have  the  benefit  of  pleading  in  as  large  and  ample  manner 
•  "^  as  the  abbots  had.  Which  implies  a  negative,  that  it  shall  be  in 
no  other  nor  larger  manner ;  for  the  rule  is,  that  affirmatives  in 
statutes  that  introduce  new  laws,  imply  a  negative  of  all  that  is  not 
in  the  purview. 

And  therefore  in  ujmy  Tboms^mf  s  case.  Plow.  111.  it  is  adjudged, 
as  it  hath  been  since,  that  where  one  comes  to  a  possession  by  ^  use 
out  of  an  estate  discontinued,  so  that  the  entry  was  not  lawful  to  the 
cestui  que  use^  such  a  possession  works  no  remitter,  because  the 
statute  appoints  the  possession  in  the  same  manner  and  form  (which 
imports  a  negative),  and  no  other  as  are  in  use. 

So  the  statute  fVestm.  2.  appoints  that  the  demandant  in  a  juod 
ei  defbrceai  may  vouch  ac  si  esset  tenens ;  if  in  the  first  action  he 
could  not  vouch  (as  if  it  were  a  scire  fcu:.)^  then  cannot  he  vouch  in 
Ae  quod  ei  defcrceat^  being  demandant,  l^H.  ?•  18. 

Thirdly,  if  you  shall  admit  this  exposition  upon  this  clause,  you 
must  admit  it  also  upon  the  body  of  the  law,  upon  the  like  word% 
which  are  thus :  *^  the  king  shall  have  and  hold,  to  him,  his  heirs 
<<  and  successors,  all  monasteries,  and  all  their  lands,  tenements, 
^  r^ts,  Sfc.  and  in  as  large  and  ample  manner  as  the  abbots  bad 
<*  the  same  at  the  time  of  the  dissolution;"  so  then  it  shall  suffice 
r  398  1  to  plead,  that  the  abbot  was  seised  of  a  rent  charge  out  of  my  land 
at  the  time  of  the  dissolution,  4^.  without  shewing  any  other  title. 
And  so  of  other  statutes;  and  this  kind  of  pleading  hath  the  same 
pretence  of  loss  of  writings,  of  grants,  of  rents,  reversions,  and 
the  like,  and  infiniteness  of  search,  and  more  than  the  case  of  bulls 
and  the  like. 

4.  This  form  of  pleading  that  lies  so  open  and  obvious  in  the 
words  of  the  statute,  and  was  so  easy  and  pleasing  to  them  that 
sought  discharge,  was  never  to  this  day  amongst  so  many  busy  wits 
ever  offered  in  any  authentical  pleading,  much  less  received  the  least 
allowance,  by  the  opinion  of  any  learned  or  grave  man ;  but  the  con- 
trary, by  the  specification  of  the  discharges,  except  in  the  case  of 
prescription;  and  yet  in  the  case  of  unity,  though  it  be  by  prescrip- 
tion, it  is  also  specified. 

5.  Lastly,  this  were  to  take  a  statute  contrary  to  the  common 
law,  which  trusted  not  laymen  with  their  prescriptions,  and  yet  now 
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yon  will  trust  them  without  prescription,  with  that  that  belongs  to      16t0.- 
the  court  to  judge.     And  this  is  against  a  main  rule  in  expounding 
statutes,  especially  in  odiosis. 

So  no  man  but  can  see  what  absurdities  would  follow  by  admit-  J'*"*'* 
ting  a  change  of  regular  forms  of  pleading  to  vulgar  speech,  uised  in 
acts  of  parliament,  to  express  the  meanings  which  are  every  day  by 
the  judges  extended,  restrained,  and  changed  according  to  a  better 
rule  of  reason  and  justice  than  the  words  bear.  And  if  the  words 
rule  not  in  substance,  much  less  in  the  forms  of  pleading,  which  is 
the  act  of  law,  as  hath  been  said:  and  this  precedent  of  irregularity 
of  pleading  is  as  ill  in  consequence  as  the  principle. 

So  the  statute  of  4  H.  4.  of  heresy,  before  mentioned,  was  not 
pleaded  as  the  statute  went  in  general,  but  the  heresy 'specially 
assigned. 

Now  take  the  statute  34  i/.  8.  c.  20.  that  provides,  that  if  th^ 
tenant  in  tail  of  the  gift  and  provision  of  the  king,  suffer  a  common 
recovery,  the  reversion  or  remainder  then  being  in  the  king,  that 
such  recovery  shall  not  bind  the  heirs  in  tail,  but  that  they  may 
enter  after  the  death  of  the  tenant  in  tail :  will  any  man  say  that  the 
heir  may  plead  that  his  ancestor  was  tenant  in  tailof  theking^spro^ 
vision  and  reversion  or  remainder  in  the  crown,  when  he  sufiered 
the  recovery  ? 

So,  in  the  case  of  11  HI  7.  c.  20.,  If  any  woman  (being  tenant  in 
tail  of  the  gift  of  any  of  the  ancestors  of  the  husband)  discontinue^ 
Ae  same  shall  be  void,  and  it  shall  be  lawful  to  the  person,  to 
whom  the  interest  after  the  death  of  the  woman  shall  appertain,  to 
enter :  will  any  man  say  that  it  were  well  pleaded  in  these  words,  [  S9S  ] 
without  shewing  how  the  estate  grew,  or  how  the  discontinuance 
was  made  ?  and  yet  he  that  is  to  take  the  benefit  may  be  a  strangier 
to  the  conveyance,  as  upon  a  covenant  to  raise  the  use. 

So,  upon  the  statute  32  H,  8.  of  conditions,  these  are  no  mis- 
chiefs to  the  discharges  that  were  before  time  of  memory  of  all 
sorts  3  for  they  must  be  maintained  and  pleaded  by  prescription, 
even  unity  itself  may  be  so.  Neither  is  there  any  mischief  in  effect 
to  those  discharges,  which  were  created  since  memory ;  if  they  be 
true,  and  the  original  unknown ;  for  they  may  be  both  supposed 
and  pleaded  by  prescription :  for  they  had  their  effect  of  discharge, 
and  the  prescription  cannot  be  impeached,  but  by  shewing  a  late 
original  of  such  discharge,  which  if  the  adversary  can  shew,  the 
party  himself  may  much  better :  so  then  there  remains  no  prejudice 
but  in  one  case,  where  there  can  be  no  reasonable  presumption  of 
a  lawfiil  discharge,  which  is,  where  there  cannot  possibly  be  a  dis* 
charge  by  prescription,  that  Is  where  either  the  abbey  was  founded, 
or  the  lands  were  purchased  to  the  abbey  since  memory,  in  which 
case  to  presume  a  discharge  even  to  the  last  times,  where  there  is 
Vol.  I.  Bb 
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1620.  no  appearance  of  it,  is  as  much  as  to  say  all  abbies  have  discharges 
for  all  their  lands ;  which  may  be  extended  even  to  orders  that  had 
discharges  thereby  for  their  own  manurance ;  for  they  might  also 
obtain  by  bull,  or  otherwise,  general  and  absolute  discharges*  And 
this  may  be  concluded,  that  if  this  form  of  pleading  be  once  re- 
ceived, you  shall  have  all  others  left,  and  this  only  used,  whidi  is 
one  of  the  weightiest  reasons  that  makes  me  explode  it,  considering 
the  busy  wits,  that  have  used  all  means  to  win  dischfirges  and  forms 
of  pleading  to  that  purpose,  and  yet  never  took  boldness  to  6Bht 
this.  And  what  needed  all  the  labour  about  unity  by  prescription,  or 
without  prescription,  if  they  might  have  pleaded  discharges  at  the 
time  of  the  dissolution  ?  For  it  is  easy  to  prove  a  non-payment,  by 
reason  of  a  unity  for  any  time ;  and  non-payment  is  the  common 
evidence  for  the  proof  of  a  discharge  sufficient,  which  may  be  proved 
when  a  perpetual  unity  cannot  be. 

Discharge  in  abbots  must  now  be  proved  a  posteriori^  for  no  man 
living  can  now  speak  to  the  time  of  abbots.  As  to  the  case  of  Wint' 
bisk  and  Talboys  (a),  it  is  no  authority ;  for  the  judges  are  divided 
two  to  two.  Secondly,  both  parties  pleaded  there^  viz.  covin  and 
deceit  were  matter  of  fact. 

And  as  to  the  case  of  Strata  MarceUa  (&),  that  is  no  authority  at  all-; 
for  no  judge  speaks  a  word  to  that  point,  and  the  judgment  passeth 

C  394  ]    against  him  that  {beaded  so.     But  that  indeed  was  upon  another 
reason  and  point.     And  as  to  Cokeys  opinion  in  this  case  of  the 

Supra  189.  bishop  of  Canterbury^  lib.  2.  48.  I  answer,  first,  that  the  (pinion 
makes  not  at  all  to  the  judgement  of  the  case,  to  say  that  by  the 
statute  SI  such  a  discharge  may  be  pleaded. 

Next,  it  is  no  part  of  the  resolution  of  the  court,  but  an  addition 
«       of  his  own,  and  that  sudden  and  interposed. 

Thirdly,  it  is  so  imperfectly  set  down,  that  the  prior,  4rc.  so  it 
may  be  the  prior  and  his  predecessors. 

And  as  to  such  an  allegation  being  commonly  used  in  prohibi- 
tions ;  this  argues  plainly,  that  either  he  mistook  the  practice^  or 
the  book  mistook  him,  (which  I  rather  believe,)  which  is  made  th^ 
ground  of  his  opinion :  for  there  is  no  authendcal  precedent,  much 
less  judgement  or  grave  opinion  to  that  purpose. 

Supra  167.        And  again  that  case  of  Winchester^  in  the  same  book,  ,^.  44. 

Supra  236.  being  both  S8  Elizabeth^  Priddlt^s  case  coming  after,  10  Joe.  in  his 
11  ho6kfoL  44.  he  nudces  these  questions,  that  if  any  abbey  have 
been  time  out  of  mind,  and  an  appropriation  since,  yet  they  may 
.  prescribe  in  a  general  discharge  ;  for  that  may  be  though  a  unity 
come  after.  But  saith  he,  if  the  abbey  itself  were  founded  since 
memory,  then  he  cannot  prescribe  at  all  in  the  general  dischaige; 

(a)  Flofwd.  S8.  (fc)  9  Co.  Rep.  «4. 
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and  so  leaves  it  as  a  case  desperate,  where  the  abbey  was  founded      1620. 
«ince  memoiy;    whidi  yet  he  might  easily  have  relieved,  if  he       777"" 
might  plead  a  discharge;  time  of  the  dissolution,  without  shewing         v. 
how ;  which  is  either  a  retraction  or  an  explanation  of  his  former      ^^^''«*** 
report. 

Now  to  that  which  was  well  moved  and  objected  by  my  brother 
Hultofij  that  the  plaintiff  hath  not  well  conveyed  to  himself  the  land 
charged  with  tithes,  I  hold  that  the  defendant,  notwithstanding  that 
defect,  cannot  upon  the  whole  matter  have  a  consultation,  if  the 
discharge  had  been  well  pleaded  :  for  the  title  of  the  land  is  not  in 
question,  but  whether  the  land  be  discharged  or  no,  which  any  man 
that  is  answerable  for  the  tithes  may  plead,  whether  he  have  good 
title  to  the  land  or  no ;  and  since  the  parson  in  this  case  hath  sued 
him  for  the  tithe,  he  hath  enabled  him  to  make  his  defence,  either 
by  plea  of  discharge  in  the  ecclesiastical  court,  where  he  needs  no 
title ;  or  by  prohibition  to  the  same  effect  in  the  king's  court,  which 
is  in  lif  u  of  it,  and  supposeth  that  he  offered  his  plea  there. 

And  this  is  regularly  true,  that  if  the  prohibition  be  faulty,  yet 
the  defendant  shall  never  have  a  consultation,  if  it  appear  to  the 
court  that  the  suit  in  the  ecclesiastical  court  was  not  well  founded, 
as  it  was  there  heard,  though  he  might  have  had  a  suit  in  another 
manner. 

And  therefore,  itf.  1  &  2  Eliz.  Dy.  1 70.,  one  sued  for  tithe  com  C  ^^^  J 
on  sixty  acres  of  ground ;  the  defendant  in  his  prohibition*  laid 
that  all  was  barren  ground,  and  paid  no  tithes ;  whereupon  issue 
was  taken,  and  the  jury  found  that  thir^  acres  were  so,  and  that 
the  other  thirty  acres  were  barren,  but  yet  had  paid  tithe  wool,  and 
lamb.  The  whole  court  thought  at  first  a  consultation  ought  to 
be  awarded  for  that  part ;  but  yet  upon  better  advisement,  they 
resolved  the  contrary ;  for  he  had  no  right  to  pursue  his  suit  for 
corn  ;  and  by  the  same  reason,  if  the  land  be  discharged,  he  ought 
not  to  sue  any  man  for  the  tithes  of  it,  whether  he  hath  title  to  the 
land  or  no. 

I  hold  the  declaration  grossly  feulty  in  another  point,  that  he 
hath  laid  no  estate  of  the  discliarge  of  tithes ;  for  he  hath  not  said 
that  GiU  the  abbot  was  seised  of  the  land  in  his  demesne  as  of  fee 
discharged  of  tithes ;  but  bath  made  it  two  sentences,  that  he  was 
seised  of  the  land  in  fee,  at  the  time  of  the  dissolution  discharged  of 
tithes,  which  may  be  true,  if  it  were  but  for  that  year  by  grant  of 
parson,  patron,  or  ordinary. 

The  second  great  question  is,  whether  the  demandant  in  thi» 
case  ought  to  have  demurred  especially  ?  for  the  plaintiff  hath  laid, 
that  the  land  was  discharged,  which  the  defendant  by  his  demurrer 
may  seem  to  have  confessed.  But  I  am  of  dear  opinion,  that  the 
^general  demurrer  notwithstanding,  the  defendant  may  still  take  ad- 
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.  1 620.  vantage  of  the  fault.  The  words  of  the  statute  are,  that  the  judges 
g^^  shall  proceed,  and  give  judgement  according  as  to  the  very  right 
V.  of  the  cause  and  matter  in  law  shall  appear  unto  them  :  so  right  is 
as  no  right,  if  it  appear  not  to  the  court,  as  we  proved  in  the  case 
of  Heard  and  Baskeiinllcj  that  the  not  shewing  of  a  deed,,  or  not 
producing  the  letters  testamentary,  or  of  administration,  or  not 
laying  a  place  otvisne^  is  not  remedied  by  general  demurrer. 

[^Upo7i  this  judgement  a  writ  of  error  ivas  brought^  and  the  case 
"tvas  argued  three  several  times  in  the  court  of  Icings  bench ;  1st.  by 
Bridgemanfor  the  jilointijfin  error^  and  Calfhorpejbr  the  defendant; 
ncxti  by  George  CroJcefor  the  plaintiff*^  and  Jey^nyn  for  the  defendant; 
and  thirdly^  by  Yelverton  for  the  plaintiff^,  and  Damport  for  the  de^ 
fondant.  Calthorpe  has  given  but  a  part  of  his  argument^  and  refers 
fo>}'  the  residue  to  a  manuscript  book  of  *which  I  have  not  been  able  to 
get  possession.  I  have  therefore  contented  myself  with  extracting  the 
arguments  of  Yelverton  and  Damport^  as  the  question  seems  to  have 
been  morefoUy  discussed  by  Yelverton  than  by  either  of  the  counsel  who 
preceded  him."]  {a) 

t  396  ]  Yelverton.  —  It  appears  by  the  several  clauses  of  the  statute  of 
31  //.  8.  c.  13.  that  that  statute  aims  rather  at  a  discharge  in  pos- 
session, than  in  right,  and  that  being  so,  it  will  be  sufficient  in  a 
surmise  for  a  prohibition,  to  shew  a  discharge  in  possession,  which 
is  a  discharge  from  the  payment  of  tithes  at  the  time  of  the  disso- 
lution ;  and  the  law  will  not  oblige  a  man  to  shew  a  discharge  in 
right.  And  that  the  statute  aims  only  at  a  discharge  in  possession 
will  be  evident  upon  considering  it :  for  after  reciting  that  **  divers 
**  others  were  discharged  of  the  payment  of  tithes  before  the  disso- 
**  lution,"  it  enacts,  that  "  all  and  every  such  person  or  persons, 
^^  their  heirs  and  assigns,  which  have  or  hereafter  shall  have  any 
^^  monasteries,  Sfc.  shall  have,  bold,  and  enjoy  them,  S^c.  accord- 
^^  ing  to  their  estates  and  titles,  discharged  and  acquitted  of  pay- 
'^  ment  of  tithes,  as  freely  and  in  as  large  and  ample  manner  as 
^*  the  said  late  abbots,  ^c.  held  them,  S^c.  at  the  day  of  the  disso- 
'^  lution  :"  so  that  the  statute  speaks  only  of  a  discharge  from  the 
payment  of  tithes,  which  is  merely  a  possessory  discharge,  and  not 
a  discharge  in  right ;  as  we  may  see  by  18  jE.  3.  Barre  247.,  which 
takes  a  difference  where  a  defeasance  is  for  the  discharge  of  an 
annuity,  and  where  it  is  for  the  discharge  of  payment  of  an 
annuity :  for  in  the  first  case  a  release  must  be  produced,  because 


(a)  The  editor  has  searched  in  vain  in  Mr.  The  absence  ofit,howerer,  is  the  less  to  be  regretted, 

Hargrove*^  manuscripts  in  the  British  Museum^  as  the  arguments  of  Ydvertrm  and  Damport  are 

for  this  argument.     It  is  probably  contained  in  inserted.     There  is  a  short  note  of  the  case  ia 

the  Sd  Tol.  of  Sir  H.  CaWurrpe'%  ReporU,  which  Calthorpe's  MSS.  Cases  im  Error,    BibL  Haigr. 

doet  not  appear  to  form  a  part  of  that  collection.  No.  34.  fol.  302. 
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it  goes  to  the  right:    but  it  will  be  otherwise  iti  the  other  case,      1620. 
because  it  goes  only  to  the  payment.     By  38  E.  3.  6.  it  r^pears,       ^^^ 
that  there  is  a  difference  where  the  right  of  tithes  comes  in  ques-         v. 
lion,  and  where  the  possession  :  for  that  in  the  first  case  the  court 
will  be  ousted  of  jurisdiction,  but  not  in  the  last.     In  13  /f.  4-.  10. 
upon  a  quo  warranto  it  is  holden,  that  if  the  question  be  of  the  right, 
a  special  answer  must  be  given ;  but,  if  it  be  merely  of  the  posses- 
sion of  the  liberties,  then  it  is  not  necessary  to  make  tide. 

2.  If  the  general  surmise  be  not  good,  and  the  patentees  shall 
not  hold  discharged  of  the  pajTiient  of  tithes  according  to  the  pos- 
session of  the  abbey  at  the  time  of  the  dissolution,  great  mischief 
will  ensue  to  the  purchasers,  it  being  impossible  for  them  to  shew 
the  particular  discharges  of  the  abbey :  for  there  are  six  manners 
of  discharge  from  the  payment  of  tithes,  viz.  by  order,  by  the 
pope's  bulls,  by  prescription,  by  composition,  by  councils,  by  unity 
of  possession ;  and  some  abbies  had  one  part  of  their  lands  dis- 
charged one  way,  and  another  part  another  way;  and  how  is  it 
possible  for  a  purchaser  to  shew  the  particular  discharge  amid  such 
a  variety  ?  To  obviate  the  mischief  that  would  ensue  from  this, 
the  statute  must  receive  a  favourable  exposition,  as  other  statutes  of 

a  similar  kind  have;  as  in  4  H.  6.  26.  by  Martin^  II  H. 6.  4.  by    [397  J 
Newton^  Com.  538.  (a)  by  Dyer^  where  you  will  see  the  rule  given 
by  the  judges  for  the  exposition  of  statutes,  that  they  are  to  be  so 
construed  as  to  redress  the  mischief. 

3.  The  patentees  come  in  in  the  ^05/,  and  are  not  any  way  privy 
to  the  instrument  of  discharge:  and  therefore  to  force  them  to 
shew  the  instrument,  where  they  have  not  any  means  of  coming  at 
it,  nor  are  any  way  privy  to  it,  is  against  reason.  And  that  they 
are  not  privy  appears  by  3  E.  3.  Garrantee  70.  and  35  H.  6.  57.) 
where  it  is  holden,  that  the  Hospitallers,  who  had  the  lands  of  the 
Templars  after  their  dissolution,  should  not  take  a  tenure  in 
frankalmoigne,  or  an  appropriation  made  to  the  Templars.  And 
it  is  clear  that  the  king  and  his  patentees  come  in  by  the  surrender 
of  the  abbots,  and  under  them,  and  not  by  the  statute  of  31  //.  8. 
c.  13.,  as  we  may  see  by  Dy.  3.  Sf  Com.  Adams's  case  (6) ;  and  after 
the  surrender  of  the  possessions  the  corporation  remains  as  it  was 
before,  according  to  the  case  of  Magdzilen  College^  in  2  Rep.  77,  78., 
20H.S.  Br.  Extinguishment^  35.,  and  32  H.S.  Br.CorporatiofiSj  78.; 
and  if  the  corporation  remains,  the  privilege  which  was  personal, 
and  annexed  to  the  corporation,  remains  with  it,  and  was  not  in 

,any  wise  transferred.  And  although  the  31  H.S.  hath  a  clause  for 
the  settling  of  abbies  in  law,  yet  things  annexed  in  privity  will  not 
be  transferred  by  that  statute.     Which  being  so,  it  follows  that 


(it)  Plowden's  Reports  or  Commcntories.  (6)  4  Co.  Rep.  96. 
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J  620.      the  patentees  cannot  hold  those  lands  discharged  of  the  paymeni 
of  tithes,  unless  it  be  in  respect  of  a  possessory  discharge ;  for  the 
T.         discharge  in  right,  be  it  by  order,  bulls,  ^c.  is  not  transferable. 
Drake.  ^^  rp|^^  prohibition  demands  nothing,  but  is  only  to  give  juris- 

diction to  the  temporal  court,  and  to  stay  a  suit  in  court  christian : 
and  the  law  hath  at  all  times  been  very  favourable  to  the  jurisdic- 
^  tion  of  the  temporal  courts,  that  they  shall  not  be  ousted  of  juris- 
diction by  any  nice  construction;  and  therefore  in  31  H.6.  7. 
we  see  that  before  the  statute  of  West.  2,  an  iitdicavit  was  grants 
able  at  common  law,  though  the  suit  was  for  less  than  a  fourth 
part  of  the  tithes :  and  after  the  statute  of  West.  2.  and  of  Artiadi 
deri,  a  writ  de  advocatione  decimartwi  was  allowed;  with  which 
agrees  ISE.S.  Quare impedit  1 47.  By  38  E.  3.  13.  and  F.  N. B.  30. 
a  writ  of  right  lies  of  oblations.  By  4  JS.  3.  141  •  it  is  not  necessary 
to  allege  esplees  in  an  indicavit :  and  by  18  iS.  3.  58.  the  time  of 
avoidance  is  triable  at  common  law,  and  shall  not  come  in  upon 
the  bishop's  certificate :  and  by  Fbieux,  10  i7.  7.  24.  the  temporal 
C  398  ]  court  shall  not  be  ousted  of  jurisdiction  without  special  cause 
«hewn.  And  notwithstanding  the  statute  of  2  &  3  £.  6.  does  not 
direct  any  particular  action  for  the  treble  value ;  yet  the  judges 
in  their  exposition  of  that  statute  have  always  holden,  that  an 
action  of  debt  is  maintainable ;  and  so  it  was  adjudged  in  28  JBti^ 
when  the  first  action  of  debt  was  brought  upon  the  statute;  and 
in  40  Eliz.  Rot.  699.  Rod  and  Bedels  case^  it  was  ruled  accord- 
ingly. And  if  the  law  should  drive  tlie  plaintiff  in  the  prohibition 
to  make  a  special  surmise,  then  might  the  court  be  ousted  of 
jurisdiction,  where  there  was  no  reason ;  and  fuither,  the  judges 
of  the  common  law  might  give  their  judgement  upon  a  papal  bull, 
and  upon  the  validity  of  a  thing  which  does  not  belong  to  their 
conusance.  If  too  in  an  action  of  debt  on  the  statute  of  2  &  3  £•  6. 
where  the  plaintiff  demands  the  treble  value  of  the  tithes^  it  be 
sufficient  to  state  that  he  was  prqprietarius  generally,  without 
shewing  any  title,  as  it  hath  been  adjudged  to  be ;  a  fortiori  a 
general  surmise  will  be  sufficient  in  a  prohibition,  where  nothing  is 
demanded. 

5.  The  statute  being  general,  the  surmise  may  well  enough  be 
general :  for  it  is  not  necessary  that  the  plea  should  be  special, 
where  the  statute  is  general ;  as  we  see  by  4  H.  7.  8.,  26  E.  3.  ^b.y 
and  9  E.  3.  5.  where  a  general  pleading  was  allowed  to  be  good. 
And  if  the  plaintiff  in  prohibition  were  forced  to  make  a  special 
surmise,  then  it  might  happen  that  he  might  be  forced  to  found 
his  surmise  upon  a  papal  bull ;  for  according  to  7  E.  3.  5.  and 
II  H.  7.  17.  the  pope  might  well  enough  discharge  a  man  from 
the  payment  of  tithes :  but  the  taking  of  bulls  fi*om  the  pope 
was  condemned  by  the  common  law,    as  appears  by  the  book  of 
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80  Ass.pl.  18.  and  11  //.  4.  36.   and  the  gtatute  of  25  H.  8.  m     1620. 
more  strict  against  them.     Wherefoi'e  to  avoid  this  inconvenience       ^^ 
the  plaintiff  in  prohibition  shall  not  be  driven  to  make  a  special        v. 
surmise.  ^^ 

6.  The  plaintiff  in  prohibition  shall  not  be  obliged  to  suggest 
more  than  the  defendant  is  bound  to  answer  to ;  and  there  being 
some  discharges,' which  are  not  traversable,  as  the  discharges  by 
union  and  by  order ;  it  is  not  necessary  that  they  should  be  shewn 
specially. 

7.  This  discharge  from  the  payment  of  tithes  being  by  act  of 
parliament,  it  must  of  necessity  relate  to  the  statute  of  SI  Jf.  8.  for 
there  is  no  other  parliamentary  discharge :  and  a  special  surmise  is 
the  less  requisite  in  the  case  at  bar,  because  the  prohidon  is  now 
debated  in  the  king's  bench,  which  court  has  greater  power  {a)  C  ^^^  ] 
in  the  granting  of  prohibitions  than  the  common  pleas  has,  accord- 
ing to  18  Eliz.  Dy.  349.     And  as  to  what  has  been  objected,  that 

the  statute  is  not  general^  but  that  it  is,  that  the  patentee  shall  hold 
as  freely  as  the  other  abbots  did ;  I  answer,  that  this  clause  was 
inserted  for  the  security  of  purchasers,  and  in  respect  of  the  quantity 
and  quality  of  their  estate,  for  by  this  clause  the  purchasers  hold  as 
freely  as  the  abbots  held ;  for  which  reason  it  was  adjudged  in  one 
BradstocVs  case,  24  Eltz.  that  a  common,  which  was  extinguished 
by  unity  of  possession  in  the  hands  of  a  prior,  should  not  be  revived 
upon  severance  of  the  land  to  which  the  common  is  appendant, 
and  the  land  where  the  common  was  taken.  And  if  the  tenancy 
escheat,  the  patentee  shall  have  as  great  an  estate  m  the  tenancy 
as  he  had  in  the  seigniory.  2.  The  clause  was  inserted  for  equality  • 
of  justice;  because^  without  this  clause  those  who  had  annuities 
in  respect  of  their  tithes  (and  there  were  many  according  to 
the  books  of  11  i7. 4.  6  &  8.,  9  H.  4f.  19.,  16  E.  5.  Annuity  24. 
29J5.S.  Grantf  103.  and  3  H.  7.  14.)  could  not  have  had  those 
annuities  afler  the  dissolution.  3.  The  addition  of  this  clause 
makes  the  king  and  his  farmers  subject  to  the  same  justice  in 
this  point,  as  others  are  subject  to ;  and  therefore  it  was  adjudged 
in  Gerard! s  case,  34  Eliz.  B.  R.  that  a  prohibition  was  grantable 
as  well  against  the  king  and  his  fermer^,  where  they  sue  for  tithes, 
as  against  another  person.  4.  Without  this  clause  there  would 
have  been  a  larger  discharge  than  there  ought  to  have  been  :  for  if 
an  abb6t  had  been  discharged  of  all  his  lands  exceptis  novalibus,  those 
fu/oalia  would  have  been  also  discharged,  but  for  this  clause ;  and 
therefore  the  clause  was  of  necessity  to  be  added  in  order  to  make 
a  conformity.     As  to  what  has  been  objected  out  of  the  abbot  of 


-«<«- 


(a)  Sitting  as  a  court  of  appeal  the  court  of  Icing's  bench  can  exercise  no  other 
power  than  the  court  of  common  pleas  could  have  exercised. 

Bb  i 


Drake. 


309  CASES. 

1620.  Strata  MarceUds  case  (a),  and  20  E.  3.  Awomf  129.}  where  there  wfi» 
^^  a  reference  to  the  liberties  oi Northampton^  that  those  liberties  ought 
T.  to  be  specially  shewn,  I  answer,  that  they  are  matter  of  record, 
which  may  be  obtained  by  search,  and  for  the  finding  of  which 
there  are  ample  means ;  but  these  discharges  irom  the  payment  of 
tithes  are  not  any  matters  of  record^  but  merely  matters  in  pcSs. 
The  discharge  too  by  a  bull  of  the  pope  is  not  a  thing  producible; 
and  44  jE.  3.  32.  it  appears  that  the  rolls  of  the  bishop  are  not  of 

[  ^00  ]  record.  Where  a  tenancy  escheats,  there  shall  be  a  discharge  firom 
the.  payment  of  tithes  under  the  statute  of  31  i7. 8.  because  it  comes 
in  lieu  of  the  seigniory,  which  was  discharged. 

Damport  contrh.  —  There  are  six  manners  of  discharge :  The  ist 
is  by  order,  as  the  Cistertians,  Templars,  and  Hospitallers,  accord- 
ing to  10  Eliz.  Dy.  277.  and  2  H.  4.  c.  4. ;  and  this  discharge  is  per- 
sonal, and  does  not  go  to  the  assignee.  The  2d  is  by  bull  of  the 
pope  according  to  the  statute  of  2  H.  4.  c.  4.  and  1 1  Jf.  ?•  17.  and 
of  this  discharge  also  the  assignee  is  not  capable.     The  Sd  is  by 

Suprm  194.  union,  as  we  see  in  Trot  and  GreviUe's  case^  2  Rep.  48.  and  of  this 
the  assignee  is  not  capable.     The  4th  is  by  prescription ;  and  this 

Supra  167.  gpes  to  the  assignee,  according  to  the  bisfiop  of  Winchester's  cascy 
2  Rep,  44.  and  42  E.  3.  3.  The  5th  is  by  compositon  real ;  and 
this  discharge  is  transferable,  according  to  the  books  of  8  £•  4.  13., 
38  E.  3.  6.  and  the  Register  38  &  39.  The  6th  is  by  council ; 
and.  this  is  also  transferable,  according  to  42  £•  3.  3.  As  to  the 
first  three  discharges,  they  can  never  come  in  question  in  our  law, 
because  the  suit  was  only  between  spiritual  persons^  and  tlie  eccle- 
siastical law  had  conusance  of  them  :  and  as  to  the  other  three  di^ 
charges,  they  would  never  come  in  question  in  our  law,  but  where 
the  special  matter  of  the  discharge  was  contained  in  the  prohibi- 
tion, as  we  see  by  2  JBq9.44.  8jB.  4.  13.  and  Register  38  8c  39., 
and  it  being  so,  that  a  special  matter  of  discharge  was  necessary  at 
common  law,  the  statute  makes  no  alteration ;  for  it  does  not  alter 
the  form  of  pleading  for  those  discharges  which  were  transferable; 
for  as  to  those,  it  was  merely  delaratory  antiqui  juris :  but,  as  to 
the  other  three  discharges,  which  were  not  transferable  at  common 
law,  it  is  introductive  novi Juris,  for  it  makes  them  pleadable  at  the 
common  law,  whereas  before  the  statute  they  were  not  so ;  and  if 
the  statute  had  not  been  made,  those  three  discharges^  being  only 
personal  discharges,  would  have  been  extinct ;  but  the  statute  hath 
upheld  them ;  but  as  to  the  other  three  discharges  they  would  have 
remained  well  enough^  though  the  statute  had  not  been  made.  And 
the  words  "  according  to  their  estate  and  title,"  are  words  of  great 
use;  for  otherwise  a  temporary  discbarge  at  the  time  of  making  the 

(a)  9  Co.  24.  a. 
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statute  would  have  been  a  perpetual  discharge,  which  the  statute      1620. 
now  remedies.     And  as  to  the  answer  which  has  been  endeavoured       gy^ 
to  be  given  to  the  book  of  20  E.  S.  Avcmy  129.  it  will  not  suffice,       ^- 
for  no  such  diversity  is  warranted  by  our  books. 

2.  The  prohibition  being  in  nature  of  a  tide,  which  a  man  makes 
to  a  thing  against  common  right,  (for  he  makes  Utle  to  draw  the 
conusance  from  the  spiritual  court  to  the  temporal  court),  it  ought    L  «01  J 
to  be  special,  according  to  the  books  of  SO  H.  6.  8.,  S2  H.  6. 32., 
7  jB.  6.,  Dy.  85.,  and  2  E.  S.p.  1.    2.  It  is  reasonable  that  there 
should  be  such  certainty  in  the  surmise,  that  the  party  may  know 
to  what  he  is  to  answer ;  and  the  jury  may  know  what  issue  they 
are  to  try,  according  to  Comm.  Sif*,  and  SS  H.  6.  S2.  which  cannot  be 
unless  the  surmise  be  special.     S.  The  surmise  being  to  oust  a 
court  of  jurisdiction,  ought  to  be  special,  according  to  12 17. 4. 18. 
and  17  &  S8  £.3.  6.,  where  it  appears,  that  the  court  shall  not  be 
ousted  of  jurisdiction  without  special  cause  shewn.     And  it  appears 
by  22  E.  4.  40.,  18  Ek  S.,  Barre  247.,  and  2  Bep.  3.  that  to  allege  a 
discharge  generally,  without  shewing  how,  is  not  sufficient.     And 
as  to  the  impossibility  which  has  been  objected,  there  is  not  any 
such  mjitter :  for  it  is  sufficient  for  the  plaintiff  to  allege  an  imme- 
morial unity  of  possession  without  more;  and  unless  the  defendant 
can  shew  the  contrary,  the  issue  will  go  in  his  favour :  but,  if  the 
defendant  can  shew  the  foundation  to  be  within  time  of  memory, 
then  the  prohibition  will  not  hold,  according  to  the  resolution  in 
Pt-iddle  and  Napier^ s  case^  which  is  direct  in  the  very  point  in  our  Supmss^. 
case.     And  it  has  been  the  constant  praptice  in  prohibitions  ever 
since  the  statute  to  make  a  special  surmise,  as  we  see  by  2  Rep. 
47,  48.  1 8  Eliz.  Dy.  349. ;  and  in  the  New  Book  of  Entries,  450,  Co.  Entr. 
451.  &  554.;  and  therefore  there  is  no  reason  to  make  any  alte- 
ration now,  since  such  inconvenience  will  follow  from  it  to  the 
church. 

&ir  James  Lea,  Dodderidgej  and  Houghton  J.  seemed  to  incline, 
that  the  surmise  in  the  case  at  bar  was  not  good.     Sed  adjomatur. 

[Mr.  Noy  says  in  his  argument  in  the  case  of  Dickenson  v.  Green- 
how,  2  Eo,  Bep.  481.  <$•  iti/ray  that  the  judgement  in  this  case 
would  have  been  affirmed^  if  the  parties  had  not  previously  settled  the 
matter.'] 


P.   19  Ja.  I.    A.D.    1621. 

Swadling  v.  Piers.     [Cro.  Jac.  613.] 

Ejectment  of  a  lease  of  tithes :  and  doth  not  shew  that  it  was  Ejectment 

by  deed.     And  because  tithes  cannot  pass  without  deed  after  ver-  ^^^^^ 

diet  for  the  plaintiff,  exception  being  taken  for  this  cause,  it  was  a  demise 

ruled  to  be  ill,  and  adjudged  for  the  defendant*  ^  *** 
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Amm.  [2  Roll.  Rep.  440.] 

Corn  was  cut  down  and  the  vicar  took  the  corn,  and  said  that 
the  parson  had  no  right,  but  that  he  had  the  right  to  the  tithes. 
Tlie  parson  sued  the  vicar  for  tithes  of  the  corn,  and  also  for  the 
jactitation,  and  boasting,  and  de&mation  of  the  title  of  the  parson  to 
the  tithes,  liey.  C.  J.  moved,  whether  by  saying  he  had  title  to 
^^^lien  the  tithes  and  not  the  parson,  he  could  be  sued.     Dodderidge  J.  If 

set  out,  if     ^^^  de&mes  and  scandals  the  title  of  the  parson  to  tithes,  although 
f^^K«'     he  is  not  punishable  here,  he  is  punishable  in  the  spiritual  court : 
awaj^Mtion  <uid  Dodderidge  J.  When  tithes  are  set  out,  they  are  then  lay  chat- 
doMnot  lie  ^j^^  j^^j  jf  ^  Stranger  carries  them  away,  action  does  not  lie  in  the 
ritual  court  q^iritual  court,  but  here ;  otherwise,  if  they  are  not  severed  &om 
^por^     the  nine  parts.     Ley  C.  J.  agreed,  dnd  said,  if  a  stranger  take  em- 
blements before  severance  of  tithes,  the  parson  shall  sue  in  the 
spiritual  court  for  tithes  against  the  trespasser,  and  not  against  the 
terre  tenant,  for  he  had  them. 


M.  22  Ja.    A.  D.  1624^    B-  IL 

Dickenson  v.  Greenhill.    [2  Ro.  Rep.  479.] 

Grebnhill  is  sued  in  the  spiritual  court  for  tithes ;  and  in 
order  to  have  a  prohibition  he  suggests,  that  Boberi  the  late  abbot 
of  Cokersandy  was  seised  oi  the  land  in  question  in^  fee,  as  parcel 
X  402  ]    of  the  monastery,  and  at  the  time  of  the  dissolution;  and  that  he 
and  his  predecessors  from  time  whereof,  4"^.  from  their  foundation 
to  their  dissolution,  were  of  the  order  of  the  Prasmonstratenses; 
^    and  that  all  the  abbots,  and  all  the  religious  of  that  order  from 
J^J***^      time  whereof,  S^c.  immunesy  liberif  privilegiati  et  exoneratijuerunt^  et 
abbey  of      ^^se  debuerunt  a  sohdione  omnium  decimarum  quanmcunqui  de  et  super 
2^j^^^^^  their  lands,  S^c.  quandocunque  manibus  aid  sumptibus  prqpriis  eas  ex- 
of  Frtf      edebant:  and  that  Bobcrt  and  his  predecessors  from  time  whereof 
J^J^J^      4^.  had  enjoyed  their  lands,  4^  free  de  solutione  decimarum  quando- 
exempt        cuuque  manibus  et  sumptibus  propriis  excolebant :  he  then  states  the 
^^unJ!^^  dissolution  of  the  abbey,  and  the  statute  of  SI  //.  8.  and  conveys 
^.  title  to  himself,  and  that  he  was  and  still  is  seised  in  fee  of  the  lands 

in  question,  et  kabuit  et  habet  in  prqprid  manu^  and  therefore  ought 
to  be  discharged  of  tithes ;  and  sets  forth  the  statute  of  2  &  SE.6. 
that  no  one  shall  be  compelled  to  pay  tithes,  who  has  a  lawful  dis- 
charge ;  and  that  nevertheless  the  defendant  sues  him  in  the  spi- 
ritual court  for  tithes,  Sfc. 

Not/  argued  for  the  defendant. — Here  are  two  discharges  pleaded ; 
the  one  by  order ;  the  other  by  {)re$cription ;  the  one  is  manibus 
aut  sumptibus  /  the  other  is  sumptibus  i  and  here  is  a  double  appli- 
cation of  these  discharges*    In  the  first  places  as  to  the  dischaxge 
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by  order,  it  is  to  be  considered,  what  discharge  those  of  the  order     1624* 
of  Prssnionstrateuses  had,  and  whether  it  be  here  well  set  forth. 


At  first  all  monks  paid  tithes  as  well  as  other  people,  until  pope        v. 
Paschal  in  the  council  of  Mentz  ordained,  that  they  should  not  pay 
tithes  de  laboribus  suis.    And  this  continued  to  be  a  general  dis- 
charge until  the  time  of  H.  2.  when  Adrian  restrained  the  exemp- 
tion to  three  orders,  the  Cistertians,  Templars,  and  Hospitallers. 
The  discharge  of  the  Praemonstratensian  order  was  made  by  a  bull 
oi Innocent  the  3d.  which  is  in  the  third  Book  of  the  Decretals; 
the  words  of  which  bull  are  larger  and  more  ample  than  the  dis* 
charge  which  the  Templars,  Sfc.  had.     But  this  bull  never  was 
allowed,  nor  is  it  mentioned  in  any  of  the  expositions,  neither  is  it 
in  the  Gregorian  compilation.     And  when  afterwards  in  the  coun- 
cil of  Jjateran  it  was  provided,  ne  ecclesia  nimium  gravaretur^  that 
the  privilege  of  the  Templars,  &c.  should  not  extend  to  their  ^r- 
mers;  most  unquestionably,  if  the  Prsemonstratenses  had  had  any 
such  privilege,  a  provision  would  also  have  been  made  with  respect 
to  them,  for  the  church  would  be  equally  aggrieved  by  them.     In 
34  H.  3.  2.  Membrana  1.  there  is  a  clausci  that  there  were  several 
abbots  of  the  Praemonstratensian  order,  who  asked  for  thaprivil^e 
of  the  Cistertians ;  and  this  they  would  not  have  done  if  they  had    [  403  j 
had  any  privilege,  especially  a  greater  privilege  (a):  and  there  are 
several  privileges  in  this  bull  which  never  have  been  allowed;  as, 
that  no  one  should  take  a  palfirey  from  them ;  and  yet  when  an 
abbot  of  this  order  did  homage,  the  marshal  would  take  his  horse. 
So,  that  they  praoocentur  ad  jiidi£^  and  that  they  should  not  be 
cited  before  an  ecclesiastical  judge,  but  of  their  own  order.     And 
the  parliament  roll  of  the  statute  of  2  /f.  4.  c.  4.  proves  this  (6) :  Supra  ii. 


{a)  CalthorjfCf  who  has  left  us  a  part  of  Mr.  ^'  the  same  manner  as  your  other  liege  sul:jects  oT 

jVby*s  argument,  states  him  to  have  cited  54  H,5.  *'  your  said  realm :  and  that  so  it  is,  that  of  late 

Membmna  1.  by  which  it  appears,  that  the  abbot  **  die  said  Religious  have  purchased  a  bull  of 

of  Cisteaux,  who  was  the  head  of  the  order  of  **  our  most  holy  father  the  pqpe,  by  which  our 

Cistertians,  certified,  that  the  Prsmonstratenses  ''  said* most  holy  father  has  granted  to  ths  laid 

were  not  of  the  Cistertian  order.  **  Religious  that  they  shaU  not  pay  tithes  of  their 

(6)  The  following  are  the  petition  and  answer,  ''  lands,  meadows,  tenements,  possessions,  woods, 

as  they  appear  on  the  parliament  nA\  t  "  A  peti-  *'  cattle,  or  any  other  thing  whatsoever,  though 

<*  tton  was  delivered  in  parliament  touching  the  ^  they  be  or  should  be  let  out  to  farm ;  any  title 

**  order  of  Cisteatui,  which,  by  the  king's  com-  *'  of  prescription,  or  right  then  acquired,  or  that 

**  mand,  was  sent  to  the  coramoos  to  be  advised  *'  might  thereafter  be  acquired,  to  the  contrary 

**  thereof,    and  to  declare  their  advice.      The  **  notwithstanding :    which  purchase  and  grant 

**  words  of  which  petition  are  as  follows  :  May  **  are  in  manifest  opposition  to  the  laws  and  cut- 

<<  it  please  our  most  excellent  and  most  gracious  *'  toms  of  your  realm ;   by  reason   that  divers 

*'  lord  the  king  to  take  into  his  consideration,  "  compositions  real  and  indentures  are  made  be- 

*'  that  whereas  from  time  whereof  the  memory  **  tween  many  of  the  said  Religious  and  others 

**  runneth  not,  the  religious  men  of  the  order  of  **  your  lieges,  for  the  taking  of  the  said  tithes : 

**  Cisieaux  of  your  realm  of  England  have  paid  *'  and  also,  by  reason  that  in  divers  parishes  the 

**  aU  manner  of  tithes  of  their  lands,  tenements,  **  tithes  demanded  by  the  said  Religious,  by  co» 

*'  and  possessions  let  out  to  farm,  or  cultivated  *<  lour  of  the  said  bull,  exceed  the  fourth  part  of 

**  and  occupied  by  any  other  persons  than  them-  '*  the  value  of  the  benefices  within  the  limits 

'<  selves,  and  also  of  all  manner  of  tithable  things  "  and  bounds  of  which  they  arise ;  sa  that  if  tfaa 

*'  being  in  and  upon  the  same  lands,  tenements,  **  said  bull  should  be  execute^i  as  well  you,  most 

**  and  pofseisions,  as  fully  and  cMtirely,  and  in  ^  dread  Sire,  as  your  lieges,  ftatroos  n.the  iiid 
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the  occasion  of  making  that  statute  appears  to  have  been,  that  the 
dergy  exhibited  a  bull  to  the  commons,  which  was  a  new  bull  of 
the  p<^  for  certain  orders  to  be  discharged  of  tithes  of  their  lands 
though  taken  to  farm,  and  this  they  said  was  against  the  law,  and 
to  the  prejudice  of  the  patron,  and  that  the  examination  of  the  bull 
belonged  to  the  king,  and  that  therefore  it  might  be  avoided.  And 
the  clergy  would  not  have  done  this,  if  the  Praemonstratenses  had 
had  such  a  discharge.  But  it  is  objected,  that  though  this  bull 
hath  not  been  allowed,  yet  it  is  good.  I  answer,  Negando  quia 
nan  Merit  quatenus  habent  vim  legtSj  et  quatenus  habent  vim  rationis; 
and  there  is  a  difference  between  a  general  law,  and  a  common  and 
particular  sentence,  as  of  a  divorce,  11  //.  7.  12.  And  this  is  evi- 
dent from  Jf.  5  jB.  1.  or  //.  1.  Rot,  100.  in  B.  R.  where  queen 
Eleanor  brought  a  quare  impedity  and  had  a  writ  to  the  bishop ;  and 
in  a  quare  incumbrdvit  against  the  bishop  she  stated,  that  she  had 
recovered  in  a  quate  impedit^  and  had  a  writ  to  the  bishop  ad  ad- 
mUtendum  dericum;  to  which  the  bishop  said,  that  it  was  ordained 
in  the  comicil  of  LyonSj  that  the  six  months  should  be  computed 
according  to  weeks,  and  not  according  to  the  months  of  the  year, 
atid  that  according  to  weeks  the  six  months  were  elapsed  be- 
fore the  writ  was  delivered  to  him,  and  he  collated :  the  queen 
replied,  that  the  writ  came  to  the  bishop  within  the  six  months  of 
the  year,  and  that  she  was  a  lay  person,  and  was  not  bound  by  the 
council:  and  recovered  And  this  is  also  proved  by  10  //.  7.  18. 
and  the  statute  of  21  H,S.  c.  21.  It  appears  too  by  Ordericus 
Vitalisjjb.  111.  that  in  the' beginning  of  the  Cistertians,  their  go- 
venior  persuaded  them  to  labour,  and  they  cultivated  their  own 
lands,  but  that  the  white  mpnks  would  not  labour ;  and  therefore 


**  benefices,  wiU  in  a  great  measure  lose  the  ad- 
**  vowsona  of  Uie  same  bene&ces :  and  the  conu- 
V  sanoe,  which  in  this  respect  belongs,  and  all  the 
**  said  time  bath  belonged,  to  your  regale,  will  be 
**  discussed  inc6urt  christian,  against  the  said 
**  laws  and  customs :  in  order  therefore  to  pre- 
•(  Tent  the  great  trouble  and  disturbance  which 
**  miffht  arise  among  your  people  by  the  motion 
**  and  execution  of  such  novelties  within  your 
**  realm;  may  it  please  you,  by  the  assent  of 
^  your  lords  and  commons  assembled  in  this  pre- 
'^  sent  parliament,  to  ordain,  that  if  the  said 
Beligious,  or  any  of  them,  put  the  said  bull 
in  execution  in  any  manner,  that  then  he  or 
they  who  shaU  so  put  such  bull  in  execution, 
**  be  put  out  of  your  protection  by  process  duly 
M  made  in  that  behalf,  and  his  or  their  goods  be 
*'  forfeited  to  you,  for  God  and  in  works  of 
**d^arity. 

**  Which  petition  being  read  and  understood, 
^  was  answoed  in  the  words  following:  It  is 
**  granted  by,  the  king  and  the  lords  in  parlia- 
**  ment,  that  the  order  of  CuUaux  shall  remain 
^  in  the  same  stale  in  which  it  was  before,  the 
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<'  time  when  the  bulls  comprised  in  the  said  peti- 
*'  tion  were  purchased ;  and  that  as  weU  those 
«  of  the  said  order,  as  all  other  Religious  and 
Seculars,  of  what  estate  or  condition  soever 
they  be,  who  put  the  said  bulls  in  execution,  or 
henceforth  purchase  any  such  bulls  anew,  or 
by  colour  of  the  same  bulls  purchased  or  to  be 
purchased,  take  any  advantage  in  any  manner, 
shall  have  proceM  made  against  them,  and 
each  of  them,  by  garnishment  of  two  months, 
by  writ  of  jiramunire  facias  :  and  if  they 
make  default,  or  be  attainted,  that  they  be  put 
*<  out  of  the  king's  protection,  and  incur  the 
"  pains  and  forfeitures  contained  in  the  statute 
*'  of  provisors,  made  in  the  ISth  year  of  king 
''  Bickard.  And  further,  in  order  to  eschew 
many  the  like  mischiefs  in  time  to  come,  it  is 
agreed,  that  our  same  lord  the  king  ahaU  send 
a  letter  to  our  most  holy  father  the  pope,  to 
repeal  and  annul  the  said  bulls  so  purchased, 
and  of  himself  to  abstain  from  making  any 
such  grant  hereafter.  To  which  answer  the 
"  commons  agreed,  and  that  it  should  be  made 
into  a  statute.'*    Rot.  FarL  2  H^A.  iVb.  41.- 
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there  was  greater  reason,  that  the  black  monks  who  did  lalx)ur     .  16S4. 
s^hould   be  discharged  of  tithes,   than  that  the  idle  white  monks    ^^ZZI 
should.     And  by  their  institution  the  black  monks  were  not  capable         ▼. 
of  appropriations,  because  they  thought  the  tithes  of  right  to  be-    ^^'»*»*' 
long  to  the  vicars.     In  the  Chronicles  of  Nofinandy,  Jo,  187.  the 
number  of  black  monks  and  of  their  abbies  was  certain ;  but  there 
was  no  certain  number  of  white  monks;  so  that  it  was  a  greater 
grievance  to  the  church  that  the  white  monks  should  be  discharged, 
than  that  the  black  monks  should  be  so. 

But  2d,  the  plaintiff  in  this  case  does  not  shew  how  he  is  dis- 
charged, but  only  states  generally  tlmt  he  is  discharged.  In  22 
E.  4.  46.  where  one  pleads  there  that  he  hatli  a  sufficient  discharge^ 
and  doth  not  shew  how,  it  is  not  good :  It  is  objected,  that  this  is 
an  ecclesiastical  matter,  as  in  a  divorce.  I  answer,  that  such  mat- 
ters ought  to  be  pleaded  concurrenfibtis  m,  <Jr.  It  was  adjudged 
in  Slade  and  Drake's  case,  in  C.  B.  that  it  is  not  proper  to  soy,  that  Supra  S85. 
the  abbey  was  discharged,  withoqt  shewing  how ;  which  case  was 
determined  by  the  chief  justice :  and  though  a  writ  of  error  was 
brought  upon  that  judgement,  yet  it  would  have  been  affirmed  in 
this  court  if  the  parties  had  not  previously  come  to  a  compromise. 

3.  The  particular  discharge  is  not  well  alleged :  for  it  is,  that 
the  abbot,  ratione  pramissorum,  shall  be  exoneratus ,-  and  here,  ate 
two  discharges  shewn,  and  therefore  it  is  uncertain.  30  //,  6%  2.  7. 
H.  7.  And  it  is  quandocunque^  which  is  a  condition,  and  the 
plaintiff  does  not  shew,  that  he  has  performed  it.  37  H.  6*  4.  and 
9  H.  6. 

4.  The  particular  discharge  is  not  well  applied :  for  the  discharge 
is,  when  he  cultivates  with  his  own  labour,  and  at  his  own  e^spence; 
if  then  there  be  not  both,  namely,  his  labour,  and  his  expence, 
there  shall  not  be  any  discharge ;  as,  if  the  lessee  cultivates  it,  and 
the  lessor  afterwards  enters  for  a  forfeiture :  so,  where  it  is  let  out 
by  halves,  as,  if  it  be  colamus  partiemus;  there  shall  not  be  a  dis- 
charge in  that  case.  So,  those  who  had  their  gardens  discharged, 
were  not  discharged  for  hm-tis  conductis.  For  privileges  of  this  na- 
ture were  stricti  jtiris ;  and  the  plaintiff  has  not  shewn  here  that  he 
cultivated  it  with  his  own  labour,  and  at  his  own  expence. 

,  {The  case  was  argued  again  in  H,  I  Car,  hf  sir  John  Davis,  the 
king's  Serjeant,  for  the  defendant,  and  by  Bankes  of  Grajfs  Inn  for 
the  "plaintiff.     This  report  is  taken  from  Calthorp^s  manuscripts,'] 

Davis.  —  I  conceive  in  the  first  place  that  the  privilege  of  being  j^opii. 
discharged  from  the  payment  of  tithes  in  respect  of  the  order  of  ^^* 
Praemonstratenses  will  not  exempt  the  plfuntiff  in  this  case.     For    [  406  ] 
privileges  of  such  a  nature  had  their  foundation  and  beginning, 
either  in  a  general  council,  which  is  in  nature  of  our  act  of  parlia«> 
ment;  or,  in  the  pope's  bull,  which  is  in  nature  of  our  letters 
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1624.     {Mitents granted  by  the  king;  or  in  a  canon  or  decree,  tirhich  is  in 

jDifjigf^ff^    nature  of  our  judgement  at  common  law :  and  they  are  not  founded 

▼•         upon  any  grant  made  by  kings  or  queens  of  England,     For  it  hath 

Qy^  been  resolved,  where  the  king  of  Hungary  granted  to  the  hospital 

of  St.  StepJien%  that  it  should  be  discharged  from  the  payment  of 

'  tithes ;  that  that  grant,  not  being  made  by  the  pope,  was  not  suffi- 
cient to  exempt  the  hospital.  Which  being  so^  that  such  prrrilege 
must  have  its  foundation  either  in  a  council,  or  in  a  bidl,  or  in  a 
canon  or  decree,  we  are  to  consider,  whether  any  of  these  will 
serve  in  the  case  at  bar.    And  I  conceive,  that  they  will  not.     For 

'  it  is  clear  that  in  our  law,  neither  council,  nor  bull,  nor  canon, 
nor  decree,  will  bind  here  in  England^  unless  they  have  been  re- 
ceived and  allowed  here  in  England^  and  by  such  allowance  and 
receipt  have  been  made  part  of  the  law  of  England^  as  we  may  see 
by  many  authorities  in  the  law  upon  the  rule,  which  saith,  ubi  non 
est  condendi  auctoriiasj  non  estparendi  7i€cessitas.  And  in  29  H.  S. 
membrana  5.  in  dorsOf  it  appears,  that  the  English  bishops  are  not 
compellable  against  their  will  to  go  to  a  general  council ;  and  there- 
fore diey  cannot  be  bound,  unless  they  please  voluntarily  to  sub- 
mit to  them,  by  any  regulations  that  may  be  made  at  such  council; 
iriienoe  it  is,  that  notwithstanding  the  council  of  Lyons  ordained, 
that  the  six  months  should  be  reckoned  by  28  days  in  each  mendi, 
and  not  according  to  the  calendar;  yet,  that  ordinance  not  being 
received  in  England,  the  common  law  adjudges,  that  the  six 
months  shall  be  taken  according  to  the  calendar;  as  we  see  by 

5  E*S.jRot.  100.    which    precedent  is  cited   in    Catesbj/s    case, 

6  Bep*  62.  The  ordinance  of  the  council  oi  Lg^onSj  too^  which  ex- 
cludes a  Bigamus  from  clergy,  was  expounded  by  the  statute  di 
bigamisj  and  received  according  to  the  purport  of  that  statute,  and 
not  according  to  the  letter  of  the  council.  And  as  to  the  pope's 
bull,  which  are  of  four  kinds,  viz.  1.  Excommunication,  2.  Pro- 
vision, S.  Citation,  4.  Exemption,  we  find  that  our  law  does  not 
allow  any  of  them.  For  as  to  the  bull  of  excommunication,  36  Ass, 
pi.  19.  shews,  that  it  was  treason  in  any  one  who  brought  it  in : 
and2i{.S.  3&4.,  22/f.?.15.,  8lf.6.3.,  1 2 JS. 4.  1 5.  and  SO 
JS.  3.  Excommengement  6.  agree,  that  a  certificate  of  excommuni- 
cation under  the  pope's  bull  will  not  work  any  disability.  As  to 
the  bulls  of  provision,  it  appears  by  19  E.  3.  Quare  nan  admsit  7. 
12  R.  2.  Jurisdiction  18.  and  the  statute  oiCarlisle,  25  E.  1.  that 

C  407  ]    they  had  been  received.     As  to  bulls  of  citation,  the  statute  of 
38  E.  3.  c.  1,  2,  &  3.  disallows  them.      And  as  to  bulls  of  ex^ 
'^  emption,  notwithstanding  bulls  of  that  nature  have  been  allowed  in 

some  cases;  yet,  where  they  impugn  the  law  of  Etigland,  they  are 
to  be  rejected,  according  to  1 1  i/.  4.  where  it  is  said,  that  the  pope 
cannot  by  his  bull  alter  the  law  of  England  /  and  therefore  thut  law 
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haring  settled,  that  tithes  are  payable  of  all  lands,  according  to      1624. 
22  Ass.  it  shall  not  lie  in  the  pope's  power  to  exempt  any  lands    jn-^^j^,,,^^ 
from  such  payment*     And  as  to  canons  and  decrees,  it  appears  too         v. 
that  they  had  not  any  more  favour  than  councils  and  bulls :  and 
therefore,  notwithstanding  there  was  a  canon  made,  that  a  bastard 
eigne  should  inherit,  yet  the  statute  of  MerUm  proclaimed  agamst 
it,  quod  nolumus  leges  Anglue  mutari:  and  in  10  //•  7*  18.  notwith- 
standing there  was  a  canon  that  clerks  should  not  be  empleaded 
before  secular  judges,  yet  the  contrary  was  in  use. 

It  being  then  apparent,  that  neither  council,  bull  of  the  pope, 
nor  canon,  will  bind  here  any  farther  than  they  have  been  received ; 
we  are  now  to  examine  at  what  time,  and  in  what  manner  the  pri- 
vilege in  question  b^an.  And  as  to  that,  the  abbey  of  Cokersand 
was  founded  A.  D.  1092,  which  was  in  the  5th  year  of  William 
Bufm^  and  before  time  of  memory :  the  foundation  of  tlie  order  of 
Praemonstratenses  was  A.  D.  1120,  which  was  in  20  if.  1 .  and  the 
bull  of  pope  Innocent  3d.  by  which  the  privilege  of  being  dis- 
charged from  the  payment  of  tithes  was  granted  to  them,  was 
A.  D.  1188,  which  was  in  34*  H.  2.  King  John^  on  the  14th  of 
Marchj  in  the  second  year  of  his  reign,  confirmed  to  the  abbot  of 
Cokersand  all  his  rights  and  privileges ;  and  there  was  a  second  conr 
firmation  made  by  H.  8.  in  the  eleventh  year  of  his  reign.  Now, 
though  this  abbey  was  so  founded  before  time  of  memory,  and 
there  was  a  bull  of  the  pope,  and  confirmation  by  the  king ;  yeC 
these  &cts  are  not  stated  in  the  count,  and  therefore  no  advantage 
can  be  taken  of  them ;  but  the  judgement  of  the  court  must  be 
directed  merely  by  the  discharge  which  is  there  set  forth,  which  it, 
in  respect  of  order,  or  in  respect  of  prescription.  And  the  dis- 
chai^  in  respect  of  order  cannot  be  any  direction  to  the  court,  in- 
asmuch as  it  does  not  appear,  whether  such  discharge  were  by 
council,  bull,  or  cannon ;  and  by  any  thing  that  appears,  our  law 
has  not  allowed  it  to  this  order,  and  therefore  no  advantage  is  to 
be  taken  in  respect  of  the  order.  In  54  H.  S.  Rot,  clans,  in  Turri^  9.  ^4t  403» 
it  appears,  that  there  was  a  complaint  made  by  the  order  of  Cis- 
tertians  against  the  order  of  Prsemonstratenses :  and  in  2  /7.  4.  c.  4. 
and  7  H.  4.  r.  6.  where  mention  is  made  of  the  order  of  Cistertians, 
no  mention  is  made  of  the  order  of  Praemonstratenses.  And  nol-  [  408  ] 
withstanding  that  in  the  time  of  pope  of  Paschal^  which  was  about 
the  Conquest,  it  was  ordained  by  the  council  o(  Mentz^  that  all  re- 
ligious persons  should  be  discharged  of  the  payment  of  tithes  of 
their  lands,  quamdiu  propritis  manibus  excolebantur  ;  yet,  that  ordi- 
nance was  afterwards  varied  by  pope  Adrian,  and  a  decree  made  in 
1 9  H.  2.  that  all  religious  persons,  except  three  orders,  viz.  the 
Templars,  Hospitallers,  and  Cistertians,  should  pay  tithes  of  their 
lands ;  and  in  this  decree  there  is  no  mention  of  the  order  of  Pktt- 


408  CASES- 

1624.  monstratenses :  neither  is  the  order  of  Prcemonstratenses  mentioned 
^T^j^  in  the  council  o(  Laieratij  which  was^Z).  1215,  and  which  ex- 
V.  cepts  the  other  three  orders.  All  which  shews  that  it  was  not 
Greenhia.  generally  received  beyond  sea,  that  the  Praemonstratenses  were 
discharged  of  the  payment  of  tithes  in  respect  of  their  order ;  and 
if  not  beyond  sea,  still  less  here  in  England,  And  as  to  the  pre- 
scription, monks  being  lay  persons,  qui  vivebant  in  sclitudine  ex 
sudore  vtdtilSf  et  ecclesiasticis  negotiis  miscere  non  debebanty  according 
to  the  counpil  of  Chcdcedon  ;  they  were  not  accounted  part  of  the 
clergy,  nor  could  they  prescribe  in  non  decimando^  according  to 
the  rule,  qtdod  monachi  decimis  prtjcscribere  non  possunt,  quia  habere 
non  possunt.  And  it  appears  too  by  Adrian^s  decree,  and  the 
council  of  Lateran^  that  hospitals  were  not  capable  of  tithes.  If 
then  the  order  could  not  prescribe  in  non  decimando  before  their 
dissolution,  the  patentee  shall  not  be  discharged  of  the  pajonents 
of  tithes  after  their  dissolution ;  and  so,  consequently,  the  pre- 
acription  will  not  serve  their  turn  without  shewing  some  particular 
discharge. 

2dly.  I  conceive,  that  the  plaintiff  has  not  applied  his  case  either 
to  a  discharge  in  respect  of  order,  or  to  a  discharge  in  respect  of 
prescription :  for  he  only  shews,  quod  gavisus  Juit  in  proprii  ma- 
nurantid^  without  shewing  that  the  lands  were  in  propriA  manurantia 
at  the  time  when  the  tithes  were  demanded.  They  might  too  be 
in  his  own  manurance,  and  yet  not  excoli  propriis  manibus  et  sump- 
Hints :  for  some  one  might  till  them  for  him,  and  take  a  moie^  of 
the  profits ;  and  where  any  one  makes  tide  by  grant  or  prescrip- 
tion, he  ought  to  apply  it  directiy,  else  he  shall  not  take  advantage 
of  it,  according  to  the  cases  of  11  Ass.  pL  ST.  17  Ass.  pi.  ?• 
84  H.  6.  24.  and  9  H.  6.  where  one  justifies  for  common  quandth 
cunque  averia  sua  venerint^  he  ought  to  shew  that  his  cattle  then 
Co.  Eittr.  ^^^^^^  in  ^6  place,  where,  S^c.  And  in  the  Neva  Book  qf^Entnes^ 
450,  451,  452.  you  will  see  a  special  application  of  the  prescrip- 
[  409  ]  ^'^^  i  fo^  there  it  is  expressly  alleged,  in  a  case  where  the  like  pri- 
vilege was  claimed  under  the  Cistertians,  quod  manibus  suis  propriis 
et  sumptibus  excoiuit. 

8dly.  I  conceive,  that  the  discharge  in  respect  of  order  and  in 
respect  of  prescription,  makes  the  plea  double,  according  to  the 
books  of  44  E.  3.  S.,  10  H.  7.,  and  22  H.  6.  10. 

JBankes  contra.  —  It  is  evident  by  the  books  of  11//.  4.  S7.  69. 
&  76.,  19  £.  3.  Quare  non  admisit  7^  24  E.  3.  30.,  2  Rep.  47.  and 
5  Rep.  2.  Qjiare  impedit  54.,  that  the  law  of  the  church  received  here 
in  England  is  part  of  the  law  of  England;  and  the  order  of  the 
Prsemonstratenses  being  received  here,  as  appears  by  22  E.  I.  memb. 
8.  Rot.  patentuMy  where  it  is  stated,  that  there  were  twenty-six  ab- 
bies  of  this  order,  and  by  the  statute  of  Carlise^  85  £•  1.  c  1  &  f . 
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which  makes  mention  of  this  order;  it  must  necessarily  follow,  that      1624. 

the  privilege  which  was  incident  to  the  order  should  be  also  received    ~T 

and  allowed.  It  appears  too  in  the  ledger-book  of  the  abbey  of  v. 
Cokersandj  that  in  1 2  £.  3.  there  was  a  definitive  sentence  given,  that  ^^'^^'*^- 
the  abbot  of  Cokersand  should  hold  his  lands  discharged  from  the 
payment  of  tithes.  And  notwithstanding  the  order  of  Pnemon- 
stratenses  be  omitted  in  the  statute  of  2  H.  4.  yet  that  is  not  any 
argument  at  all :  for  it  might  be,  that  that  order  was  omitted,  be- 
cause there  was  no  cause  of  complaint  against  it ;  and  the  privilege 
being  a  privilege  in  esse  before  the  time  of  R.2.  the  statute  of 
2  H.  4.  does  not  extend  to  it. 

2dly.  I  conceive,  that  the  abbot  and  convent  are  such  a  spiritual 
corporation  as  is  capable  of  tithes  in  pernancy ;  and  is  also  cap-, 
able  of  prescribing  in  non  decimando^  as  a  bishop  is,  according  to 
2  Rep.  44.  (a) 

Sdly.  There  being  a  demurrer  to  the  count  in  prohibition,  it  is 
confessed,  that  there  is  such  a  privilege  belonging  to  the  order  of 
Praemonstratenses,  and  also  that  the  abbot  and  his  predecessors  were 
discharged  of  the  payment  of  tithes ;  for  these  are  matters  in  fact, 
of  which  the  demurrer  is  a  confession  in  fact,  according  to  34  H,  6. 8. 
and  10  £.  4.  5. ;  and  then  the  privilege  and  prescription  incident  to 
the  order  being  true,  the  statute  of  31  H.  8.  c.  13.  will  make  it  a 
good  discharge,  according  to  Priddleand  Napier's  case^  11  Rep.  14.  8up»«36. 

As  to  the  objection  which  has  been  made,  concerning  the  double- 
ness  of  the  plea,  it  is  out  of  the  case;  for  the  demurrer  is  a  general 
one;  and  the  doubleness  of  a  plea,  does  not  make  the  plea  bad  in  sub- 
stance, though  it  be  bad  in  form,  according  to  37  H,  6.  6.  Ik/,  170, 
171.  and  1 1  Rep,  10.  And  as  to  the  objection,  that  the  prescription  [  410  ] 
and  privilege  are  not  well  applied,  because  a  continuance  of  seisin  is 
not  averred,  I  answer,  that  it  is  implied  in  the  count;  and  farther, 
that  it  is  not  necessary  to  aver  it,  where  it  is  shewn  in  the  count  that 
the  plaintiff  has  an  estate  in  fee-simple  in  him,  according  to  Comm, 
190. 431.,  31  H.  6. 10.,  and  7  H,  7.  3.  And  as  to  the  objection,  that 
the  count  is  bad,  because  the  manner  of  the  discharge  is  not  set  forth, 
whether  it  was  by  council,  canon,  or  bull  of  the  pope,  I  answer, 
that  the  manner  of  the  discharge  need  not  be  set  forth,  because  the 
search  for  it  might  be  infinite:  and  notwithstanding  the  law 
obliges  a  man  to  shew  the  discharge  particularly,  where  it  may  be 
shewn  without  inconvenience,  according  to  5  £.  4.  8.,  22  E.  4.  4. 
and  2  Rep.  4.  yet,  where  infinite  search,  or  other  inconvenience 
would  folIoW,  it  does  not  require  it,  according  to  17^.  3.  11. 
26  H.  8.  8.,  20  E.  4.  15.,  12  H.  4.  23.,  19  H.  6.  75.,  F.  N.  B.  41. 


(a)  Archbithop  of  Canlerbury't  Caae, 

Vol.  I.  C  c 


GreenhiU, 
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1624.     and  11  Rep.  10*  and  therefore  I  pray  judgement  for  the  plaintiff. 

Dickeruon    — *^^  cuTia  adviuUur.  {a) 

[What  the  determination  of  the  court  in  this  case  was,  /  have  not 

been  able  distinctly  to  discover.   It  should  seem^  howeoer^  thai  they  gave 

judgement  against  the  plaintiff,  upon  the  informality  of  the  suggestion. 

For  Serjeant  Tumor,  in  a  rather  imperfect  report  of  this  case  in  manur- 

script,  tells  tis,    ^^  it  was  said  by  the  court,  that  the  prescription 

laid  in  the  abbot  and  his  predecessors  for  the  discharge  quandch 

cunque  propriis  manibus,  Sfc.  is  the  material  thing,  and  that  on 

which  the  plaintiff  might  have  relied;  and  that  the  order  and 

privilege  appertaining  to  it  are  not  very  material :  but  that  there 

was  a  fault  in  the  suggestion;    for  that  the  prescription  does 

not  apply,  the  plaintiff  not  averring  that  at  the  time,  for  which 

the  tithes  were  demanded,  the  land  propriis  manibus  et  sumptibus 

ercolebat.**'} 


Tr.  1  Car.    A.  D.  1627-  B.  R, 

Whitton  V.  Weston. 

The  bmds         WiLLiAM  Whitton  brought  an  action  6f  debt  upon  the  statute 

^^^^|3„  of  2  &  3  £.  6.  against  Sir  Richard  Weiton^  knight,  for  not  setting 

of  St.  joAn  out  tithes;  and  declared  that  he  was  parson  of  Merratoe  in  the 

Um^'^aSdti  county  of  Surry,  within  which  parish  the  defendant  occupied  cer- 

^^:  tain  lands,  which  he  sowed  with  corn  in  21  and  22  Ja.  and  severed 

8S  jsr.s.  ara  and  carried  away  the  corn,  which  he  there  raised,  without  setting 

^if**«W  out  the  tithesr 

oif  the  pfty- 

mentof  *The  defendant  as  to  part,  pleaded,  nil  debet  i  and  as  to  the 

sf  S:*8.  J^i<i**^  ^®  pleaded  specially,  that  Wm.  Weston,  late  prior  of  St 
This  8tat«  John*s  of  Jerusalem  in  England,  was  seised  in  fee,  in  right  of  his 
^L^  hospital,  of  parcel  of  the  lands  in  question,  and  that  he  and  his  pre- 
Is  taken  decessors  by  reason  of  their  order,  time  out  of  memory,  held  the 
Winch's  ^^^  lands  discharged  of  the  payment  of  tithes,  quamdiu  propriis 
Entr.  343.  numibus  suis  excolebarU :  that  by  a  clause  in  the  statute  of  31  iif.  8. 
C  ^^1  ]  c.lS.  the  king  and  his  assigns  shall  hold  the  lands  of  monasteries, 
as  freely  as  the  abbots  themselves  held  them :  that  by  a  clause  in  the 
statute  of  32  H.  8.  c.  7.  none  shall  pay  tithes,  who  by  law,  statute, 
or  privilege  ought  to  be  discharged:  that  by  the  statute  of  32  H.  8. 
C.24.  the  Hospitallers  were  dissolved,  and  all  their  possessions  vested 
in  the  king:  thatby  virtue  ofthat  statute,  tlie  king  was  seised  thereof, 
and  held  the  same  discharged  from  the  payment  of  tithes,  and  that 
they  descended  to  queen  Elizabeth,  who  granted  the  lands  in  ques- 


% 


(a)  As  to  the  exemption  of  the  Prsemonstra-  (b)  Hargr.  Bibl,  No.  SO.  Reports,  C.  IT.B. 
tenses,  see  Townley  v.  Tomiimimi  jtoti.  1004.  and  Escheq,  by  ArOmr  Turner,  Temp,  Jac  ct 
Selden  on  Tithes>  c.  13.  p.  406.  Car.  1. 
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tion  to  the  defendant's  grandfather,  to  hold  as  amply  as  the  late  prior     1 627. 
held  them;  that  the  defendant  is  now  seised  thereof  by  Tirtue  of  the  - 

said  grant,  and  at  the  time  for  which  the  tithes  are  demanded,  and  v. 
continually  from  thence  until  the  commencement  of  the  suit  propriU  ^^*^*^ 
manibus  et  simjdibus  etccdUhat :  that  by  the  statute  of  2  &  8  £•  6. 
no  man  shall  be  compelled  to  pay  tithes  for  any  manors,  lands,  4*^; 
discharged  thereof  by  any  law,  prescription,  or  composition  real: 
and  that  therefore  he  sowed  the  land,  and  carried  away  the  com, 
without  setting  forth  the  tithes,  as  it  was  lawful  for  him  to  do. 

To  this  plea  the  plaintiff  demurred  generally. 

Noy  argued  for  the  plaintiff.     He  contended,  1st.  that  die  prior  MSS.  CaU 
of  St.  John's  of  Jerusalem  in  England  aj^d  his  brethren  were  not  xSeis a 
ecclesiastical  persons,  and  therefore  their  possessions  were  not  dis^  man  dif. 
charged  from  the  payment  of  tithes,  either  by  the  statute  ofSlH.  8.  ShthiTS^r 
or  the  statute  of  32  H.  8.    2.  That  the  possessions  of  the  prior  of  gnment  in 
St  John's  o(  Jerusalem  are  not  discharged  of  the  payment  of  tithes  39s.  but 
in  the  hands  of  a  purchaser.     S.  That  the  discharge  being  only  » it  u  in 
special,  viz,  quamdiu  propriis  manibus  excciuntur^  such  special  man*  ^^!^^^^ 
ner  of  discharge  is  not  properly  applied  to  the  defendant,  so  that  he  f"**^  *°^  _ 
can  be  capable  of  the  discharge.    As  to  the  first  point  he  said,  that  have  given 
althouirh  the  prior  of  St  John's  o^  Jerusalem  and  his  brethren  were  If*  P**" 

1-   .  /•         1  1  11.  *  ferencetrt 

religious  persons,   for  that  they  took  the  trta  vota   subslanlialia  this  sketch 
of  poverty,  chastity,  and  obedience,  and  were  dead  persons  in  law,  ^J^^^ 
as  it appeaxshy  31  E.l.jyiaU 99^  i  E.S.7.9l9E.S.Feqffement6S.  Tbereu' 
1 2  JK.  2.  NonhabUite  4.  the  Statute  of  Templars^  17  E.  2.  2  Rep.  8. 4.  J^IJ^^tSs 
and  21  //•  7*  7*  yet  they  are  not  ecclesiastical  persons,  nor  ac«  amiment 
counted  in  the  number  of  such ;   though  they  had  the  liberties  t^^o  -f ' 
of  ecclesiastical   persons  granted   to  them   by  special  privil^e. 
For,  1 .  upon  the  taxation  in  20  £.  1  {a\  when  all  ecclesiastical 
persons  were  taxed,  to  the  payment  of  tenths,  they  did  not  pay  the 
tenths,  as  other  ecclesiasticks  did.     2.  In  their  summons  to  parlia- 
ment, they  were  summoned  by  a  vobis  mandamus  injlde  et  ligeantiaj 
or  homagio  (6),  as  in  the  summons  to  temporal  persons ;   whereas 
ecclesiastical  persons  were  summoned  by  a  vobis  mafidamus  injtde  et 
dilectiane.     3.  It  was  the  rule  of  the  prior  and  brethren  of  this 
order  amis  se  exercere  t  which  was  contrary  to  the  canon  and  rule 
of  ecclesiastical  persons ;    for  they  could  not  meddle  with  arms. 
4.  Upon  admission  into  this  order,  there  was  no  imposition  of  hands, 
which  was  requisite  to  all  ecclesiastical  persons.    5.  The  statutes 

(a)  Qu.  Whether  this  ought  not  to  be  the  25th  cur,  where  he  is  expressly  named  as  being  sum* 

of  £.  1.  as  there  was  no  taxation  in  the  21st  of  moned  by  tlic  very  same  form  of  summons  as 

that  king.  was  written  to  tlic  Archbishop  of  Canterlnuyt  and 

(h)  I  meet  with  but  one  instance  in  Jhigdate*B  the  other  spiritual  lords  ;   as  in  49  E,  3.  fo.  2. 

Sununons,  where  the  prior  of  this  hoqiital  was  523  JB.  1.  fo.  8.  81  J?.  3.  fou  999.  1  R.  9.  fo.  994. 

summoned  among  the  temporal  lords,  and  that  u  81  K.  6.  fo.  447.  38  ff,  G,  fo.  455.  9  &  10  i?  4.* 

in  14  ZT,  8.  fo.  493.     But  several  instances  oe-  fo.  469. 
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1627.  of  27  H.  8.  and  31  H.  8.  do  not  extend  to  them,  and  yet  they  ex* 
whhitm.  ^"^  ^  ^®  possessions  of  ecclesiastical  persons ;  and  the  commis« 
V.  sions  which  issued  between  the  21 H.  8.  and  31  //•  8.  were  not  to 
Watm.  inquire  of  them.  6.  The  statute  of  26  H.  8.  for  the  payment  of  first 
fruits  does  not  extend  to  them ;  and  yet  all  ecclesiastical  persons  are 
within  that  statute.  7.  The  special  act  of  parliament  made  in 
32  H.  8.  concerning  them,  shews  that  they  were  of  a  different  kind 
from  other  ecclesiastical  persons.  Not  being  then  ecclesiastical 
persons,  the  statute  of  31  //.  8.  which  extends  only  to  ecclesiastical 
persons,  will  not  extend  to  them.  Besides,  the  prior  of  St.  John 
cH  Jerusalem  and  his  brethren  not  being  dissolved  before  the  32  //.  8. 
and  being  a  body  of  more^  nature  than  other  eccle- 

siastical persons  are,  the  statute  of  31  //•8.  will  not  extend  to 
them;  for. that  statute  will  not  extend  to  those,  who  are  dissolved 
by  a  subsequent  act  of  parliament,  as  appears  by  2  Rep.  in  the  Arch- 
Supn  189.    bishop  of  Canterbury* s  case. 

As  to  the  2d  point,  he  contended,  that  the  privilege  would  not 

discharge  the  possessions  from  the  payment  of  tithes  in  the  hands  of 

a  purchaser;  because  the  discharge  was  a  discharge  ratione ordinisj 

[  413  j    which  was  personal,  and  would  not  extend  to  any  other  persons 

than  those  of  the  order. 

As  to  the  3d  point,  he  contended  that  the  discharge  was  not 
properly  applied  to  the  defendant;  because,  though  it  appeared 
that  the  lands  were  in  his  manurance  when  they  were  sown ;  yet, 
it  did  not  appear  that  they  were  so  when  the  tithes  were  taken 
away,  nor  when  they  were  due.  And  farther,  it  did  not  appear 
that  the  grain  with  which  the  land  was  sown,  was  the  proper  grain 
of  the  purchaser. 

Crawley  seijeant,  for  the  defendant,  contended,  as  to  the  first 
point,  that  the  prior  of  St.  John  of  Jerusalem  and  his  brethren  were 
both  religious  and  ecclesiastical  persons :  for  they  had  appropri- 
ations, tithes,  and  other  ecclesiastical  privileges,  of  which  none  but 
ecclesiastical  persons  were  capable :  and  they  always  set  forth  in 
pleading,  that  they  were  seised  in  jure  ecclesice^  which  could  not  be 
of  any  other  than  ecclesiastical  persons.  And  in  proof  of  this  he 
cited  3  £.  3.  1 1.,  42  E.  3.  22.,  35  H.  6.  SS.y  22  E.  4.  42.,  26  H.  8. 
f.  3.,  27H.8.  c.  10.,  44^55.;}/.  9.  and  3rJS.l.   Triall  89. 

As  to  the  2d  point,  he  insisted,  that  the  possessions  of  the  prior 
of  St.  John  of  Jerusalem  and  his  brethren  were  discharged  of  the 
payment  of  tithes  in  the  hands  of  a  purchaser ;  for  that  this  privi- 
lege is  a  real  discharge,  and  is  a  discharge  by  way  of  prescription 
time  whereof,  ^c.  of  which  a  purchaser  shall  be  as  well  capable  by 
the  statutes  of  SI  H.  8.  and  32  H.  8.  as  the  prior  and  his  brethren 
themselves.  And  although  it  was  only  a  personal  privilege,  yet  it 
might  well  enough  be  transferred  by  act  of  parliament,  according 


CASES.  4l3r 

to  3  ^.S.  11.  and  35  H.  6.  66.     And  the  cases  of  \Qttarles  and      1627.* 
Spiirlingj  P.  44  Eliz.  Rot.  944.  in  B.  R.  of  Urrey  and  Boyer^  Tr.  8,    "^. — ; ' 
Ja.  Rot.  1941.  or  2491.  in  C.B.  and  the  lord  Darhfs  case,  Tr.         v/'* 
38  Eliz.  Rot.  4.  and  10  Eliz.  Dy.  277.  were  vouched.     And  he  said,      ^^^"^^ 
however  the  case  of  Quarles  and  Spurting  was  adjudged,  yet  the  ^24."^" 
lands  at  this  day  are  discharged  of  the  payment  of  tithes,  and  no  Supra  250. 
tithes  are  in  fact  paid.     And  in  the  New  Book  of  Entries^  450,  in   ^"^  ^  ^  ' 
the  Abbot  of  Fountain's  case^  a  prohibition  was  granted,  and  the 
possessions  were  holden  discharged  of  the  payment  of  tithes. 

As  to  the  3d  point,  the  pleading  was  ruled  to  be  good  the  last  Sir  w. 
time  the  case  was  argued.     The  defendant  hath  well  entitled  him-  ^^q,  ^^^  * 
self  to  the  discharge :  for  he  hath  pleaded,  that  he  had  the  occu-  ^^  case 
pation  of  the  lands  for  one  whole  year,  and  that  he  ploughed,  and  at  the  Sir 
sowed,  and  reaped  the  com  upon  the  lands  at  his  own  costs  and  »f^eral 
charges ;  and  the  plaintiff  hath  admitted  all  this. 

Dodder idge  J.  said,  that  the  prior  of  St.  John's  and  his  brethren  [  414  ] 
were  ecclesiastical  persons,  and  in  reputation  taken  as  part  of  the 
church,  notwithstanding  \\\vXSelden  in  his  History  of  Tithes^fo.  121, 
122.  says,  that  it  was  adjudged  in  the  court  of  Aides  in  Paris^  that 
they  were  not  any  part  of  the  clergy.  It  appears,  too,  from  the 
statute  of  2  &  3  Mar.  c.  8.  and  Dy.  255.  that  colleges  are  a  lay  cor- 
poration, and  not  part  of  the  clergy. 

The  case  was  argued  in  Tr.  4  Car.  by  the  four  judges.  The  This  report 
main  question  upon  the  matter  in  law  was,  whether  these  lands  mentis^"' 
were  discharged  from  the  payment  of  tithes  or  not,  either  by  the  ^en  from 
statute  of  31  //.  8.  or  by  the  statute  of  32  H.  8.  or  by  both  toge-  j^^^f^. 

ther?  ports,  182. 

JVhitlock  held,  that  the  lands  were  not  discharged,  neither  the 
one  way,  nor  the  other.  Hyde  C.J.  held,  that  they  were  dis- 
charged by  32  H.  8.  and  not  by  3 1  H.  8.  Dodderidge  and  Jones 
held,  that  they  were  discharged  by  the  statute  of  31  //.  8.  and  ad- 
mitting that  the  statute  of  31  H.  8.  does  not  discharge  them,  yet 
the  statute  of  32  H.  8.  did.  So  that  upon  the  matter,  three  judges 
were  of  opinion  for  tlie  defendant,  and  Whitlock  only  for  the 
plaintiff. 

They  all  agreed,  that  the  case,  though  it  was  not  great  in  tlie 
particular  in  question,  yet,  in  the  general,  it  was  a  question  of  great 
consequence,  and  concerned  all  the  possessions  of  the  Hospitallers, 
which  were  very  large.  Therefore  it  was  requisite  that  it  should 
be  discussed  with  great  deliberation,  which  they  had  done. 

The  questions  were  four,  1.  Upon  the  statue  of  31  //  8.  2.  Upon 
the  statute  of  32  H.  8.  The  two  questions  on  the  statute  of  3 1  i/.  8. 
were,  1.  whether  this  corporation  was  a  religious  and  ecclesiastical 
corporation,  and  so  in  regard  of  its  nature  within  the  statute  of 
31  //.  8.?  and,  2d.  (which  was  the  greatest  question)  whether  the 
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1627.     clause  of  exoneration  (torn  tithes,  which  was  given  by  the  statute  fo 
'^Whiuon     ^^^•^^  should  be  extended  to  these  lands,  which  were  given  to  the 
V.        king  bj  the  statute  of  32  H.  8.  and  not  by  31  iif.  8.  ? 

The  two  questions  upon  the  statute  of  32  H.  8.  were,  1.  as  the 
Hospitallers  were  dissolved  by  32  H,  8.  and  all  their  possessions, 
hereditaments,  and  privileges  given  to  the  king,  whether  this  privi- 
lege, which  the  corporation  had,  of  being  discharged  from  tithes, 
was  given  to  the  king  or  not  ? 

2d.  Admitting  that  it  was  given  to  the  king,  whether  it  extends 
to  the  king's  patentees  and  assigns,  or  not  ?  the  words  of  the  statute 
being,  that  the  possessions  and  privileges  were  given  to  the  king, 
his  heirs  and  successors^  and  not  to  his  assigns  by  qiedal  name. 
[4153        Dodderidgey  Jones,  and  fVhitlockj  srgaed  that  this  corporation  was 
a  religions  and  ecclesiastical  corporation  within  the  words  of  the 
31  Jf.  8.    Dodderidge  and  Whitlock  spoke  at  large  and  very  well, 
from  history,  the  canon  law,  and  the  constitution  of  the  church, 
of  the  origin,  nature^  and  condition  of  this  corporation,  and  shewed 
tliat  it  was  first  introduced  into  this  kingdom  about  1 140.    See  the 
case  oiSuttoris  Hospital,  {a)  Matthew  Paris^  and  Camden* s  Britan- 
niaj  in  the  description  of  Middlesex  (&)•     The  three  judges  agreed, 
that  it  was  at  first  a  religious  order;  that  they  were  professed; 
bound  to  obedience,  chastity,  and  poverty ;   assumed  a  religious 
habit ;  and  were  disabled  from  purchasing  lands,  1  JS.  3.  9.  unless 
in  their  politick  capacity.     To  plead  that  the  party  was  professed, 
and  of  the  order  of  Templars,  was  a  go6d  plea.     In  31  £.  1.  Fitzh. 
Triall  98.  99.  it  was  pleaded  that  the  party  was  professed  in  the 
order  of  St.  JbAn's  of  Jerusalem  ^  and  a  good  plea  :  and  12  A  2. 
Fitzh.  Nonhabilite  4.  the  like  plea  holden  good ;  and  there  it  ap- 
pears, that  there  was  a  woman  of  this  order.     In  19  JS.  3.  Fitzh. 
Feoffments^  S;c.  68.  and  19  Ass.  pi.  9.  a  commander  (who  was  under 
the  obedience  of  the  prior)  could  not  make  a  feofiment,  because  a 
dead  person  in  law.    And  22  R.  2.  Fitzh.  Trespas  33.  {c)  it  aj^iears, 
that  there  was  an  abbot  of  this  order,  who  was  a  person  dead  in  law, 
and  religious.     And  the  profession  shall  be  tried  by  the  country ; 
for  they  were  exempted  by  the  pope  from  the  visitation  of  the  ordi- 
nary;  knd  the  court  cannot  write  to. the  pope ;  so  that  it  must  be 
tried  by  the  country.  2  R.  3. 4.,  22  H.  7. 7.,  8 1  jB.  1 .  Fitzh.  Triall  99. 
See  the  case  of  Martin  Docwra,  (d)  27  H.S.  14  b.  which  proves 


telflM 


(a)  10  Co.  I.  of  die  AbbS  VeHtJt,     See  alao  ffefyoi's  HiM.  da 

(6;  It  appears  from  CaUkorpe*B  report  of  this  Ordretf  torn.  iii.  p.  72. 
argument,  that  Favinc**  "  Theatre  of  JTuighthood        {c)  Qu.  For  there  is  no  such  case  under  this 

*<  and  Honour,**    and    the  '*  Catalogui  glorim  ffaoitfm,  nor  is  the  38  12.  2.  once  referred  to  in 

**  mundi,**  were  also  referred  to.  —  There  is  an  this  title. 

enumeration  of  the  writers,  who  have  given  the         (d)  The  name  of  the  prior,  ^who  was  sum- 
history  of  this  order,  in  Fabridus,  BMii^grapk,  moned  to  parliament  in  14  Jtf.  8.  was   ThomM 
Antiquar.  p.  465.  but  it  is  said  not  to  be  com-  Jhcwra. 
^lete.    The  bait  and  most  rtcent  history  is  that 
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that  they  are  dead  persons  in  law.    The  statute  of  their  dissolution      1627* 
makes  this  clear  also ;  for  there  they  are  several  times  called  reli'   ""JjJ^Jj^^ 
giauSf  and  are  discharged  of  their  order,  and  made  capable  of  suing        v. 
at  common  law,  and  of  purchasing.      But,  though  the  brothers     ^^^^ 
could  not  sue  at  common  law,  because  they  were  persons  dead  in 
law ;  yet  the  prior  could  sue,  which  see  in  S2  H.  8.  5.  and  F.  N.  B. 
tit.  Sine  assensu  capittdi.    42  E.  3.  22.  and  44  E.  3.  16.  and  in  many    [  416  j 
other  books. 

It  is  also  ecclesiastical,  for  that  b  the  genus ;  and  the  species  are 
either  religious  or  secular,  and  though  they  were  not  in  orders,  and 
clerks,  yet  they  were  ecclesiastical ;  for  they  were  under  the  visit- 
ation of  the  pope,  and  derived  their  original  foundation  from  him, 
as  it  appears  in  the  statute  of  32  H.  8.  They  are  therefore  eccle- 
siastical, for  he  never  claimed  any  power  but  over  ecclesiasticks.  In 
F.  N.  B.  194  K.  there  is  a  writ  De  sine  assensu  capittdi  given  to  the 
prior  for  lands  which  he  claims  to  be  the  right  of  his  church :  this 
therefore  is  a  further  proof  that  they  were  ecclesiastical.  And  by 
JoneSi  no  one  can  claim  a  discharge  of  tithes,  but  an  ecclesiastical 
person,  2  Co.  (a)  fVrighfs  case;  and  no  one  is  capable  of  an  impro-  Suprm  167» 
priation,  but  an  ecclesiastical  person,  Grendon^s  case  in  Comm :  and  Supn  is6j 
this  corporation  was  capable  of  both,  and  therefore  must  have  been 
an  ecclesiastical  corporation :  and  by  26  H.S.  it  shall  pay  first  fruits, 
and  tenths,  as  an  ecclesiastical  person.  And  by  Jones^  though  the 
order  were  founded  by  the  pope,  and  had  their  rules  and  habits  from 
him ;  yet  they  were  not  capable  of  taking  land,  or  of  suing,  or  being 
sued,  but  by  prescription,  the  king's  patent,  or  by  act  of  parliament ; 
for  that  was  a  temporal  power,  which  could  not  be  derived  from 
the  pope,  nor  could  he  (even  when  he  usurped  power  here)  enable 
any  corporation  to  sue  or  be  sued.  This  is  evident  from  9  H.  6. 16. 
where  the  king  licensed  one  to  found  a  chantry,  and  exception  was 
taken,  because  there  was  no  licence  from  the  ordinary ;  Sf  nan  allo^ 
catur.  And  these  three  judges  concluded,  that  it  was  a  religious 
and  ecclesiastical  corporation  within  the  statute  of  SI  H.  8.  and 
that  it  must  be  both ;  for  if  it  was  ecclesiastical  only,  and  not  reli- 
gious, it  was  out  of  the  statute,  as  it  appears  from  the  Archbishop  of 
Canterbun/s  case^  in  2  Bep.  But  Hyde  said  nothinj^  nor  did  he  supn  iss. 
deliver  any  opinion  upon  this  point,  because  he  held  upon  the 
second  point,  that  the  statute  of  SI  H.  8.  did  not  give  any  dis- 
charge. 

As  to  the  2d  point  upon  the  statute  of  31  JFf.  8.  IVhitlock  and 
the  Chief  Justice  argued,  that  the  lands  were  not  discharged  by  the 
31  H.  8.     They  said,  that  that  statute  did  not  give  any  lands  or  ' 

(o)  p.  4Si 
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1627.      monasteries,  but  settled  in  the  king  the  lands  of  monasteries  dis- 
solved or  to  be  dissolved,  as  is  holden  in  1  Mar.  111.  and  in  tlie 


V.  Archbishop  of  Canterbury's  case^  2  Rep.     And  as  Jfhitlock  said,  the 

Wetton.  statute  was  bifrons ;  it  had  relation  to  monasteries  dissolved  before 
the  act,  and  to  those  to  be  dissolved  afterwards,  and  their  possessions: 
[  *17  ]  quodfuit  concessum  by  all.  But  they  said  further,  that  the  intent 
and  words  of  the  statute  were  merely  to  give  a  discharge  to  tliose 
lands  only  that  came  to  the  king  by  virtue  of  that  act,  and  not  by 
virtue  of  any  other  act :  that  it  does  not  therefore  extend  to  lands 
which  came  to  the  king  by  the  statute  of  27  H.  8.  for  the  dissolu- 

Supra  375.  ^ion  of  the  lesser  monasteries,  as  was  resolved  in  Wright  and  Gcr- 
rard^s  case^  in  C.  B,  18  Ja.;  nor  to  lands  which  came  to  the  king 
by  the  statute,  of  1  E.  6.  of  Chantries^  as  was  resolved  in  the  Arch- 
bishop of  Canterhwrif  s  case ;  nor  to  lands  which  came  to  the  king 
by  the  statute  of  32  H.  8.  as  was  adjudged,  (as  Whitlock  said,}  HxL 
44  ELiz.  in  the  case  of  Quarks  and  Spurlingy  Rot.  99  4>.  which  com- 

8upra224.  jnenced  in  that  term,  and  was  so  adjudged  in  2  Ja.  And  the 
words  in  the  clause  of  discharge  in  the  preamble,  and  also  in  the 
conclusion  are  **  late  monasteries,"  and  not  generally.  And 
though  the  purview  be  general,  yet  it  is  qualified  by  the  preamble, 
and  shall  have  relation  to  the  preamble.  It  is  clear,  as  they  said, 
that  these  lands  did  not  come  to  the  king  by  force  of  the  statute  of 
31  H.  8.  but  by  the  statute  of  32  H.  8.  solely,  and  that  for  two 
reasons.  The  first  reason  was,  that  they  must  be  lands  which 
came  to  the  king  by  dissolution,  surrender,  renouncing,  or  by 
any  other  means :  but  these  lands  did  not  come  by  relinquishment, 
by  renouncing,  or  surrender,  but  by  act  of  parliament ;  and  other 
means  do  not  include  an  act  of  parliament,  but  must  be  lower 
means  than  an  act  of  parliament.  And  upon  this  tliey  cited  the 
statute  of  MartbridgCj  which  gives  remedy  to  the  successors  of 
abbots,  or  other  prelates  for  the  goods  of  tlie  church  taken  in 
time  of  lapse  or  vacation,  that  this  does  not  extend  to  a  bishop. 
[But  note,  the  successor  of  a  bishop  hatli  nothing  to  do  with  the 
goods  of  the  bishop,  for  they  belong  to  the  bishop's  executors.] 
They  also  cited  a  case  of  2  Mar.  in  Lord  Dyer  109.  upon  the  sta- 
tute of  West.  2.  which  gives  the  conh'a  formam  donatioms  against 
abbots  and  other  religious  meo,  that  that  does  not  extend  to  a 
bishop,  because  he  is  superior  to  them.  So  the  statute  of  13  I2iz. 
of  leases  made  by  dean  and  cliapter  and  other  ecclesiastical  persons^ 
does  not  extend  to  bishops  :  which  cases  are  put  in  the  Archbishop 
of  Canterbury^ s  case.     2.  They  said,  tliat  supposing  tliat  other  means 

I  do  include  an  act  of  parliament ;  yet,  when  the  succeeding  statute 

of  32  H.  8.  says,  that  the  lands  shall  be  vested  in  the  king  by  tliat 
sUtute,  that  controls  the  preceding  statute  of  31  if.  8.  for  leges  pos- 
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teriores  abrogant  priareSf  where  they  are  the  direct  contrary ;  where-     1 627* 
fore  they  concluded,  that  the  statute  of  31  iJ.  8.  does  not  give  this    "^^^ZT* 
discharge.  ▼. 

Dodderidge  and  Jones  e  contra,  —  They  said,  in  the  first  place,    r^^^-y 
that  thi^  point  never  was  adjudged,  as  they  found  by  inquiry.     It 
was  in  question  in  C.  B.  between  Utry  and  Boyer^  but  the  court  Supw  250. 
was  divided,  that  is.   Coke  and  NichoUs  were  of  opinion,  that  the 
lands  were  subject  to  the  payment  of  tithes ;  and  Winch  and  War-- 
burton^  that  they  were  not.     As  to  the  case  of  Quarles  and  Spurling^ 
tliough  it  was  adjudged,  yet  the  judgement  went  upon  another  rea- 
son ;  for  it  was  not  found  there  by  the  verdict,  (which  was  special) 
tliat  the  lands  came  by  dissolution  to  the  king,  nor  was  there  any 
mention  made  of  the  statute  of  32  H.  8.  and  then,  if  there  was  not 
a  dissolution,  (as  happened  in  that  case),  the  farmer  must  pay 
tithes.     And  after  that  judgement  in  Spwiin^s  case^  and  after  the 
division  in  the  case  of  Urty  and  Boyer^  it  was  made  a  point  in  the 
Sejjeanfs  case  (a).     This  therefore  proves,  that  the  case  was  never 
adjudged:  for  no  adjudged  case  was  used  to  be  put  in  the&r- 
jeanCs  case,  but  a  point  of  doubt,  which  was  in  controversy.     Dod-' 
def'idge  said,  that  the  32  i/.  8.  was  made  from  necessity,  for  that 
this  corporation  had  power  to  purchase,  but  not  to  alienate  lands, 
and  that  therefore  without  an  act  of  parliament  they  could  not  sur- 
render them.     But  it  seemed  to  JoneSj  that  they  were,  capabje  of 
surrendering  them ;  for  though  it  was  a  great  order,  yet  it  was  a 
particular  corporation  in  this  country,  which  had  power  to  sue  and 
be  sued,  to  purchase  and  to  alien ;  32  H.  6.  5.     And  the  statute 
of  33  H.  8.  c.  5.  in  Ireland  proves  this :  for  there  it  appears,  that, 
before  the  making  of  that  statute,  the  prior  of  St.  John^s  of  Kil- 
mainham  had  made  a  surrender  to  the  king.     But  the  true  reason, 
as. Jones  tliought,  was,  that  they  were  beyond  the  sea,  and  would 
not  surrender ;  and  being  abroad  they  could  not  be  compelled  to 
surrender,  as  appears  by  the  preamble  of  32  H.  8.     Dodderidge 
said  too,  that  these  words  "  other  means  whatsoever,"  include  an 
act  of  parliament;  for  there  were' no  other  means  to  convey  the 
land  to  the  king  but  by  act  of  parliament,  and  such  means  as  are 
particularly  mentioned  in  the  statute  of  31  i/.  8.:  tliercfore,  as  he    [  419  ] 
thought,  this  dissolution  by  32  H,  8.  is  within,  the  words  ^*  other 
means,"  and  so  within  the  words  of  31  H.  8.     Jofies  said,  that  be- 


(a)  I   presume,   that  the  SeijmtU^t  ease  here  my  Lard  Nottingham  in  the  Duke  of  NorM^$ 

alluded  to  is  the  case,   tupra  281.     Since  that  coje,  p.  SI,  SS.  that  the  cases  which,  in  genera], 

part  of  the  work  was  printed  off,  I  have  disco-  went   under  that  name,  were  rather    points  of 

▼ered  the  pleadings  in  that  case  in  Winch's  En*  doubt  and  difficulty,  proposed  to  the  serieants  as 

tries,  197.     This  shews  that  there  really  was  such  subiecta  of  discussion  and  amicable  contention, 

a  case  as  that  which  is  there  called  the  Setjeant*s  and  for  the  exercise  of  their  wits,  than  any  cause 

case  i    tliough  it  should  seem  from  what  Mr.  then  actually  depending  for  the- judgement  of  the 

Justice  Jones  here  says,  and  from  what  is  said  by  court. 
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1627*     cause  this  point  was  otherwise  determined  in  the  Maidstone  aue, 
he  had  submitted  to  it ;  but, .  he  said,  that  if  the  statute  of  31  H.S. 


▼.  had  dissolved  the  corporation,  and  had  said  nothing  further,  in 
ff^enon*  ^^^  case^  this  dissolution  had  been  within  the  express  words  of 
31  H.  S.  not  indeed  within  the  words  *'any  other  means,''  but 
within  the  word  **  dissolution ;"  for  the  word  *^  dissolution"  in- 
eludes  dissolution  by  act  of  parliament,  as  well  as  by  surrender  or 
other  means ;  and  therefore,  if  the  statute  of  32  H.  8«  had  only 
made  a  dissolution  of  the  corporation,  and  not  enacted  that  the 
lands  should  be  vested  in  the  king  by  that  act,  they  would  have 
been  in  the  king  by  the  statute  of  31  H.  8.  but,  because  the  statute 
of  32  H.  8.  says  precisely,  and  enacts,  that  the  lands  shall  be  vested 
in  the  king,  it  controls  in  express  terms  the  vesting  by  3 1  H.  8. 

Dy.  100.     and  in  that  point  they  agreed  with  Whitlock.     In  1  Mar.  Bush  and 

^  Culpepper's  case^  tbe  statute  of  33  H.  8.  c.  2.  vests  in  the  king 

the  actual  possession  of  the  lands  of  one  attainted.  Culpepper  was 
attainted  by  a  special  act ;  and  the  possession  was  vested  in  the  king 
by  that  statute,  and  not  by  the  33  H.  8.  3ut  they  said  &rther, 
that  though  they  are  not  vested  by  31  i/.  8.  but  by  32  i/.  8.  yet 
the  clause  of  discharge  of  31  i/.  8.  extends  to  them :  and  so  said 
Dodderidge  also.  And  first  they  answered  the  authorities  to  the 
contrary,  and  next  the  reason ;  and  then  they  confirmed  their  cq)i- 
nion  with  reason  and  authority.     The  case^  were  two,  namely,  the 

Suprms75.  Maidstone  case^  and  Wright's  case  {Spttrlin^s  case  being  already 
answered).  As  to  the  Maidstone  case^  the  main  point  upon  which 
the  resolution  was  grounded  was,  that  because  the  unity  of  posses- 
sion was  not  personal,  it  was  a  good  discharge  within  the  81  i/.  8. 
But,  as  to  the  point  now  in  question,  they  came  to  no  resolution 
upon  it  (though  it  be  otherwise  reported  in  the  case  in  print) 
Fenner  and  Popham  were  of  opinion,  that  the  statute  of  31  //.  8. 
did  not  give  any  discharge  to  those  lands  which  came  to  the  king 
by  1  E.  6.  but  Gawdy  {absente  fVinch)  e  contra.  Wrighfs  case  was 
this :  the  prior  oi  Hatfield  Bradockf  in  the  county  ofHert/ordj  was 
seised  in  fee  of  the  impropriate  rectory  of  Haffield  Bradock  in  that 
county,  and  also  of  a  farm  called  Downhall  in  the  same  county,  the 
priory  being  mider  200/.  per  ann.  was  dissolved  by  27  H.  8.  Af- 
terwards king  H.  8.  granted  the  farm  to  the  nuns  of  Barkings  and 
upon  their  dissolution  it  came  back  to  the  king  by  31  i/.  8.  The 
king  granted  the  rectory  to  Trinity  College  in  Cambridge^  and  the 

r  420  1  ^^™  ^  another  person :  the  &rmer  of  the  rectory  sued  the  tenant 
of  the  farm  in  the  ecdesiastical  court  for  tithes,  and  he  brought  a 
prohibition.  It  was  adjudged  by  Hobert^  Winch^  and  Hutton, 
against  fVarburton,  that  a  ccmsultation  should  be  awarded.  In 
this  case  these  points  were  resolved  by  the  three  judges:  1.  That 
the  impropriation  was  given  to  the  king  by  the  statute  of  27  H.  8. 
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though  impropriations  be  not  mentioned  in  it,  but  all  tenements^     1627. 
churches^  tithes^  and  hereditamenis.    2.  If  it  was  not  granted  and    "J^JJjj^ 
^ven  to  the  king  by  the  statute  of  27  H.  8.  then  it  was  not  given         v. 
by  the  statute  of  31  //.  8.  for  by  the  dissolution  in  the  27  H.  8.      ^^'^'^ 
the  body,  to  which  the  appropriation  was  made,  was  dissolved,  and, 
consequently^  the  appropriation  was  gone,  as  in  2  £•  S.  in  the  case 
of  the  Templars ;  and  the  statute  of  31  Jf.  8.  does  not  extend  but 
to  tliose  appropriations  which  were  not  dissolved  until  after  4  Feb. 
27  i/.  8.     3.  It  was  agreed  that  the  statute  of  27  H.  8.  does  not 
per  se  give  any  discharge  from  tithes.     And,  4.  That  unity  of  pos- 
session perpetual,  and  beyond  time  of  memory  of  the  lands  and 
rectory,  does  not  per  se  make  a  good  discharge  of  tithes,  without 
the  benefit  of  the  said  clause.     5.  They  resolved,  that  the  daus^ 
of  discharge  in  31  //.  8.  extends  to  those  monasteries  which  were 
dissolved,  but  it  extends  only  by  way  of  exclusiop  to  those  monas- 
teries which  were  dissolved  after  the  4th  day  o(Feb.  27  H.  8.  and 
the  resolution  as  to  the  last  point  differs  firom  the  case  in  question ; 
for  there  it  was  an  absolute  exclusion  of  all  abbies,  but  here  there 
is  no  such  exclusion. 

The  atithorities  being  answered,  it  remains  to  answer  the  reason^ 
which  is  no  other,  than  that  the  equity  and  intent  of  a  former  sta- 
tute do  not  extend  to  a  subsequent  statute,  which  is  an  argument 
urged  in  the  Maidstone  case^  with  a  teste  meipsoy  without  any  autho- 
rity in  law  precedent  to  it,  to  warrant  the  opinion.  And  JoneM 
said,  that  this  reason  is  neither  good,  nor  strong;  for  that  in  many 
cases,  by  the  equity  and  intent  of  precedent  statutes,  things  ordained 
by  subsequent  statutes  were  aided.  Littleton^  tit.  Warranties  and 
38  E.  3.  23.  By  the  ^equity  of  the  statute  of  Gloucester  made  in 
6  JS.  1.  a  person  shall  not  be  barred  by  a  lineal  warranty  to  make 
title  by  the  statute  of  1 3  £.  1 .  without  assets.  27  H.  8. 29.  the  sta-  Qv. 
tute  of  Marlbridge  helps  a  feofiment  by  collusion  made  by  the  tenant 
in  demesne.  4.  H.  7.  gives  the  wardship  of  cestw/  que  use^  if  he 
made  a  feoffment ;  this  is  within  the  equity  of  the  statute  of  Marl- 
brieve.  Buckleys  case  in  the  Comm.  {a)  the  statute  of  27  H.  6.  extends 
to  M'alesj  which  was  united  to  England  afterwards  by  27  H.  8.  and 
the  21  £•  3.  c.  11.  the  statute  of  Acton  Buniellf  provides,  that  if 
goods  be  over-valued,  the  extenders  shall  answer  for  it :  by  1 3  JB.  1  •  [  42 1  ] 
de  MercatoribuSf  execution  is  given  of  land  upon  a  statute-mer- 
chant: if  the  extendors  extend  the  land  too  high^  they  shall  answer 
by  the  equity  of  the  statute  II  E.l.  which  was  made  before  it  And 
12  Eliz.  Dy.  288*  289.  a  grant  ofthe  forfeiture  of  treason;  if  another 
treason  be  made  afterwards,  the  grantee  shall  have  the  forfeiture 
of  that  also.  The  authorities  and  reason  then  are  answered.  And 
*"~~™^— ^^'^■^»^— ^— — i^i^— —— ■»  ^— ^^  ■■  ■  ^-^i— — ^—^■*^ 

(a)  riowd.  118. 
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1627,     to  confirm  their  opinion,  Jones  said,  that  the  words  and  intent  of 
"^iwofT    ^^  statute  do  that :  the  words  in  the  purview  are  general,  namely, 
V.         <^  lands  of  all  monasteries  and  ecclesiastical  houses."     And  though 
^***^     in  the  preamble  and  conclusion  of  the  clause,  the  words  are  *^  late 
monasteries,"  yet  those  words  shall  not  be  construed  literally,  but 
generally,  according  to  the  purview,  otherwise  monasteries  after- 
wards dissolved  were  out  of  the  statute  (for  those  were  not  "  lal^*): 
but  it  was  agreed  in  the  Maidstone  case,  and  it  is  clear,  that  monas- 
teries dissolved  after  the  statute  are  within  this  clause.     And  for 
the  intent  it  appears  plainly :  for  if  the  hospital  had  been  dissolved 
without  a  subsequent  act  of  parliament,  it  had  been  within  the  pur- 
view of  this  clause ;  and  when  this  was  done  afterwards  by  an  act 
of  parliament,  because  the  brethren  were  not  present  to  make  a 
surrender,  this  shall  not  take  it  out  of  the  intent  {a) ;  for  the  intent 
was  to  extend  the  clause  to  all  monasteries,  Sfc.  dissolved  according 
to  the  said  statute ;  and  those  which  were  in  possibility  of  being 
dissolved  according  to  it  are  within  the  intention  of  the  law.     And 
Supra  236.   to  prove  this,  he  cited  Priddle  and  Napier's  case,  1 1  Rep.  an  insuf- 
ficient surrender  of  a  monastery  was  made,  and  afterwards  the  statute 
of  35  Eliz.  aided  it :  now  the  lands  came  to  the  king  by  the  statute 
of  S5  Eliz.  and  yet  the  clause  of  exoneration  from  tithes  extends 
to  the  monastery.     A  statute  was  made  in  Ireland  by  33  JFf.  8.  c.  5. 
and  by  that  statute  the  priory  of  Kilmainham  and  all  monasteries 
there  were  dissolved,  and  tlieir  possessions  given  to  the  king ;  and 
thb  clause  applies  to  both,  that  is,  to  the  priory  and  monastery 
equally ;  and  there  was  a  statute  made  in  Ireland  4  H.  7.  that  all 
[  422  ]    acts  to  be  passed  tliere  must  be  allowed  here  in  Efigland.     Now  it 
is  not  probable  they  would  agree,  that  in  Ireland  these  lands  should 
be  discharged,  and  the  lands  in  England  should  not.     And  they 
^^"*''    concluded  with  the  10th  of  Elizabeth,  Dy.  where  tlie  opinion  of  the 
Supra  iss.   chaucellour,  the  two  chief  justices,  and  the  chief  baron  and  justice 
Southcott,  was,  that  the  lands  of  the  hospital  of  St.  John  of  Jerusalem 
were  exonerated  from  the  payment  of  tidies  by  31  J?.  8. 

And  as  to  the  statute  of  32  H.  8.  fVhitlocke  held,  that  that  does 
not  give  the  king  any  discharge  from  tithes ;  and  if  it  did,  yet  it 
does  not  extend  to  the  king's  patentees.  The  three  otlier  judges 
e  contra.  They  all  agreed,  that  this  privilege  non  solvendi  decimas 
was  given  by  an  ancient  council ;  and  by  the  council  otLateran  the 
privilege  was  explained,  that  it  extended  only  to  those  lands  which 


fa)  This  and  other  parts  of  the  sentence  are  "  qttant  ceo  fuii  ajrrts  per  act  de  Parliament  pur 

quite  uninteUigible  in  the  original ;   whether  I  «  ceo  que  lesfreret  nefuerorU  present  de  fmre  smr- 

have  succeeded  in  restoring  the  sense  of  it,  must  *<  render^  car  ne  ferra  ceo  deint  VenUnt;    car 

be  left  to  the  judgement  of  the  candid  reader.  «  Ventent  fuit  pur  extender  U  dit  ciaute  a  tout 

I  add  the  words  of  tlie  original.     **  Et  pur  Tin-  "  Monatteries,  ^c.  tiissolve  aolonque  U  dit  statute, 

*'  tent  U  appiert  pldnnunt,  car  sile  dit  Hospital  ad  "  ou  queux  Jueront  en  jtossihilitie  desire  distolve 

*'  estre  dissolve,  sans  subsequent  act  de  Parliament  «  solonque  U   dit  statute  sont  deins  Vententim 

**  U  ad  estre  dcins  le  jntrview  del  dit  clause,  ct  «•  deVley.** 
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* 

they  had  at  the  time  when  the  exemption  was  grjinted,  and  not  to     1627. 
lands  acquired  de  novo.     But,  as  it  appears  by  the  statutes  of  2  H.  4. 


and  7  H.  4.  several  bulls  were  procured  against  this  constitution,         y. 
and  those  were  made  void  by  t^e  statutes.     The  nature  of  this  pri-     ^fft^fn. 
vilege  is  expressed  in  Panormitan,  in  capite  ex  parte  de  decimis, 
in  his  exposition  upon  the  decretal,  namely,  quod  islud  prtvilegium 
non  solvendi  decimas  daiur  solis  CistertiiSj  Templariis,  et  Hospihdariis. 
2.  Exprcediis  qua  manibus  suis  propriis  colunt.   3.  Et  non  de  prcediis 
qtue  ab  aliis  conduxissent.     4.  Vel  quce  aliispro  certo  redditu  vel  censu 
locassent.    Et  i^ud  prtvilegium  est  personate :  et  omnia  privile^iaper- 
sonalia  non  egrediuntur  ultra  personam.     And  this  privilege,  and  all 
other  privileges  certam  kabetit  interpfetationem.    And  Whitlock  from 
these  grounds  framed  his  reason,  that  this  privilege,  being  personal, 
does  not  go  beyond  the  person  to  whom  it  was  granted :  Uierefore, 
when  the  person,  namely,  the  corporation,  was  dissolved,  the  pri- 
vilege was  gone :  as  in  the  case  of  S  jS.  S.  of  an  appropriation  to  the 
Templars ;  that  corporation  was  dissolved,  and  by  the  dissolution 
the  appropriation  was  gone  also.     And  by  the  grant  in  general  of 
all  privilege^  to  the  king  by  the  statute  of  32  H.  8.  this  particular 
and  personal  privilege  was  not  given  to  the  king.     The  statute  of 
31  jFf.  8.  gives  all  the  privileges  of  the  monasteries  to  the  king ;  but 
that  was  not  sufficient :  therefore  a  particular  clause  was  added, 
not  as  a  gift  of  the  privileges,  but,  that  if  the  lands  were  exonerated 
of  the  payment  of  tithes  at  the  time  of  the  statute  of  31  JFf.  8.  then 
the  king  should  hold  them  exonerated  of  tithes.     2.  He  said,  also, 
that  if  this  personal  privilege  was  given  to  the  king  by  the  statute 
of  32  H.  8.  that  extends  only  to  the  king,  his  heirs  and  successors, 
and  not  to  the  grantees  of  the  king :  for  it  shall  be  personal  in  the 
king,  his  heirs  and  successors,  as  it  was  in  the  Hospitallers  and    ■-    "^  ^ 
their  successors. 

Hyde  C.J.  Dodderidge  and  Jones  e contra^  that  by  the  statute  tlie 
privilege  was  given  to  the  king.  This  immunity,  which  the  Hos- 
pitallers had,  was  a  privilege  within  a  privilege,  and  privata  lex,  or 
privatio  legis,  an  exemption  from  the  general  law,  which  was,  that 
every  one  should  pay  tithes.  It  is  true,  that  a  privilege  does  not 
extend  ultra  personam,  and  if  the  corporation  be  dissolved,  the  pri- 
vilege will  be  so  likewise:  but  since  an  act  of  parliament  gave 
this  privilege  to  the  king  before  the  corporation  was  dissolved,  the 
king  shall  have  it  as  a  grant  to  him  by  act  of  parliament.  And 
Jones  compared  this  case  to  the  case  of  the  appropriation ;  if  the 
corporation  is  dissolved,  the  appropriation  is  gone,  as  appears  in  the 
said  case  of  3  E.  3.  And  Dodderidge  said,  that  when  the  Templars 
were  dissolved,  their  privileges  were  gone  by  the  dissolution ;  but 
their  lands  reverted  to  the  patrons  and  lords  of  whom  they  were 
holden :  but  by  17  £•  2.  those  lands  were  given  to  the  Hospitallers; 
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1637.  and  though  (as  It  appears  by  the  said  council  of  Lateran)  of  lands 
j^f^^j^  de  vooo  acquirenJC  tithes  ought  to  be  paid ;  yet  of  this  land^  whic)i 
▼.  the  Templars  purchased  (though  it  was  de  naoo  acquisif)  they 
WeMaiu  should  not  pay  tithes,  bccausc  they  cnjoy  thc  Same  privilege.  Which 
proves,  as  he  said,  that  a  privilege,  though  personal,  may  be  trans- 
ferred to  another.  But  quare  of  that ;  for  not  a  word  of  privilege 
is  in  the  act.  But,  if  an  appropriation  be  given  to  the  king  by  an 
act  of  parliament,  before  the  corporation  is  dissolved,  there  it  is 

Suiini375.  good,  as  was  resolved  in  Wrighfs  case  aforesaid,  8  Jo.  But,  if  the 
corporation  be  first  dissolved,  and  thereby  the  appropriation  gone; 
there,  a  general  grant  by  an  act  of  parliament  will  not  save  it,  as  it 
was  holden  in  the  same  case :  though  by  special  words  it  might  be; 
for  all  appropriations  annexed  to  monasteries  dissolved  after  4  Feb. 
27  H.  8.  and  before  the  91  H»  8.  were  gone,  but  by  a  special  clause 
in  SI  i/.  8.  they  were  revived,  namely,  that  the  king  should  have 
the  impropriations  in  the  same  plight  as  they  were  at  the  day  of  the 
dissolution  of  the  monasteries ;  and  then  the  appropriations  were 
in  esse,  and  not  determined.  In  the  same  manner  for  these  priri- 
leges ;  if  the  corporation  had  been  dissolved  first,  and  then  all  pri- 
vileges givai  generally  to  the  king  by  the  statute  of  32  H.  8.  the 
king  would  not  have  this  privilege :  but,  since  it  is  given  before  the 

*  Pnta^   corporation  *  was  gone,  the  grant  is  good  enough :  and  though  the 

gin^  '  king  shall  not  have  the  privilege  idem  numero,  yet  he  shall  have  it 
idem  specie^  that  is,  the  king  shall  hold  the  lands  discharged,  as  the 

[  424  ]  Hospitallers  held  them :  he  shall  have  such  privileges  as  the  Hos- 
pitallers had :  as  in  the  case  of  20  E.  S.  tit.  Avowries  and  the  case 

Co.  S4.  of  the  abbot  of  Strata  Marcetta^  where  the  grantee  was  to  have  tot^ 
talia^  4rc.  libertatesj  privilegia^  Sfc.  quot,  qualia^  SfC.  dictus  nuper 
abbas  tenuity  Sfc.  they  are  not  the  same  liberties,  but  sudi  liberties. 
And  the  objection  upon  the  statute  of  81  i/.  8.  for  the  addition  of 
the  clause  of  discharge,  is  of  no  force :  for  that  was  ad  moforem 
catdelam^  and  it  was  also  to  give  a  discharge  in  other  cases,  than  in 
the  case  of  privilege,  namely,  in  case  of  discharge  by  prescriptioD, 
compositicm,  or  perpetual  unity,  and  other  discharges.  2.  This 
exemption  will  extend  to  the  patentees ;  for  it  is  not  a  personal  pri- 
vilege in  the  king,  but  a  real  discharge  of  the  land  given  by  the 
statute,  which  goes  with  the  land,  into  whose  hands  soever  the  land 
shall  fall ;  for  the  privilege  is  quamdiu  propriis  manibus  excohmt:  and 
when  the  king  grants  over,  it  shall  be  propriis  manibus  of  the  pa- 

SuprA  13S.  tentee^  as  it  is  resolved  in  10  Eliz.  And  because  the  three  ynigss 
agreed,  that  the  lands  in  question  were  disdiarged,  judgement  wag 
given  against  the  plamti£^  and  for  tiie  defendant  {a) 

■ — • ■- 

(a)  Seeoii1iieg«ii«ralpoaitSMbm«*«  cotf,  Djr.     349.  b.  mprti^  1S6.    NoA  t.  IMiiC^  Oo.  £!». 
977.  b.  nnftn^  138.   PoriMi/iyttrfo'icMr,  Dy.     SOS,  mpra^  1S8.  850.     Hm  S/timtU't  earn,  m- 
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HU.  1  Car.     A.D.  1627-    B.  R;  1627. 

Mountford  V.  Sidley.    [S  Bulstr.  336.]  Mauntfird 

In  an  action  of  trespass  for  the  taking  of  three  loads  of  oats,      Sidiey. 
the  defendant  in  his  bar^saith,  that  the  place  where,  4-c.  is  parcel  '^^*'*® 
of  a  copyhold  in  T.  and  makes  title  to  it,  and  justifies  for  damage-  pleadings  U 
feasant.     The  plaintiff  replies,  that  long  before,  and  at  the  said  time  S^TS^' 
when,  ^c.  he  was  parson  of  T.  and  that  the  place  where,  4^.  is  report  of 
within  his  rectory  and  the  tithable  places  thereof;  and  that  the  ^^xcte- 
defendant,  being  a  copyholder  there,  let  it  to  one  HawkeSf  to  hold  it  quer  Cham- 
from  year  to  year,  as  long  as  both  parties  should  please,  and  that  ^  q^^ 
Hawkes  entered  and  ploughed  and  sowed  and  took  the  crop,  and  64. 
set  out  the  said  oats  for  his  tithes ;  and  that  the  defisndant  of  his  own 
wrong  took  the  said  oats  at  the  said  time  when,  4*^.   The  defendant 
rejoin^  and  protesting  that  the  oats  were  not  set  forth  for  tithes, 
traverses  the  demise  to  Hawkes.    To  this  traverse  the  plaintiff 
demurred. 

JVhMock  justice. — ^The  traverse  is  not  good,  and,  upon  consider-  i  Jon.  89. 
ation  of  the  whole  matter,  judgement  ought  to  be  given  for  the 
plaintiff.  The  defendant  hath  admitted,  that  the  plaintiff  was 
parson ;  and  hath  also  admitted,  that  the  oats  were  set  out  for  tithes, 
and  that  he  took  them.  The  case  is  no  other  than  this ;  that  com  is  C  ^^^  ] 
set  out  for  tithes,  and  the  owner  of  the  land  takes  it  as  damage-fisa- 
sant,  without  making  it  to  appear  in  pleading  (as  he  ought  to  have 
done)  that  the  parson  had  suffered  the  com  to  remain  over-long  upon 
the  land  to  his  damage.  The  parson  may  have  an  action  of  trespass 
for  the  taking  away,  if  once  they  were  set  out  for  tithes,  and  aftel* 
taken  away.  The  defendant  here  disclaims  any  titie  to,  or  property 
in,  the  com ;  he  claims  nothing  ia  it,  but  he  admits  the  plaintiff, 
to  have  the  sole  property.  Where  he  disclaims  for  damage-feasant^ 
he  ought  specially  to  shew,  that  the  same  remained  there  so  long^ 
that  by  it  there  was  a  damage  to  him ;  and  lawful  it  is  in  such  a 
case  to  distrain  corn  in  the  shocks ;  but  not  so  for  rent;  and  so  the  See  the 


difference  is  taken  10  H.  7.  21  H.  7.  and  22  E.  4.  50.  As  to  the  ^cootr. 
traverse  here  taken,  it  is  not  a  material  traverse,  and  so  for  this 
cause  not  good,  the  same  being  absque  hoc  that  Sidley  demised  unto 
Hawkes  for  one  year;  which  is  no  way  at  all  material.  He  needs  not 
to  take  notice  of  his  titie  ia  an  action  on  the  statute  of  2  &  3  JS.  6. 
for  not  setting  out  tithes :  he  is  not  to  lay  and  set  forth  a  titie  in 
the  defendant :  he  needs  only  to  state,  that  he  was  possessed  with-  * 
out  shewing  any  titie,  and  that  is  sufficient.    Here  the  defendant  by 


••^ 


pro.  281.  ComwaUia  t.  SpurUng,  Cio,  Jac.  57.  pnh  S50.  FbtMi  t.  Franklin,  Sir  Tho.  Raym. 
tuprth  S24.  Hamon  y.  FieUling,  Gilb.  £qu.  S25.  hifrth  1579.  Star  t.  Elliott^  I  Freem. 
Kep.  2S5.   infra,  668.     Urrejf  ▼.  Mmtyer,  m*   299. 
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1627.      his  traverse  admits  the  plaintiff  to  be  parson ;  so  that  the  traverse 
rT~^    is  not  good,  and  judgement  ought  to  be  given  for  the  plaintiff. 
▼.  Jonesjustice, — It  doth  not  appear  here  in  the  declaration,  whether 

^^'  the  plaintiff  hath  brought  his  action,  as  parson,  or  otherwise ;  and 
therefore  the  defendant  might  well  plead  in  bar,  for  the  parson 
ought  to  make  his  title.  The  parson,  where  tithes  are  set  out^  hath 
a  liberty  for  a  time  convenient  to  come  and  carry  them  away,  and 
this  conveniency  of  time  is  triable  by  a  jury.  And  this  is  a  licence, 
which  the  law  gives  him,  and  if  he  exceeds  it,  he  shall  be  subject 
to  an  action,  and  then,  by  the  judgement  of  law,  he  shall  be  taken 
for  a  trespasser  ab  initio.  Otherwise  it  shall  be  of  a  licence  in^t^ 
^ven  by  the  farmer  himself;  if  he  exceeds  this,  no  action  of  tres- 
pass  lies  for  it,  but  an  action  on  the  case ;  and  this  difference  is 
taken  in  The  six  Carpenters  case^  8  Rep.  146.  If  an  action  is 
brought  for  taking  away  tithes,  the  defendant  ought  to  plead 
specially,  dther  that  they  were  not  set  out  for  tithes ;  or,  that  being 
set  out,  they  were  suffered  to  remain  there  over-long.  Here  the 
parson  makes  his  title  in  his  replication.  As  to  the  traverse  by  the 
defendant  of  the  demise  to  him  who  set  out  the  tithes,  this  is  a  bad 
and  an  impertinent  traverse.  If  one,  who  has  some  colour  of  tide, 
[  426  ]  sow  the  land,  and  set  out  the  tithes,  though-  be  be  a  disseisor,  this 
is  good  for  the  parson :  otherwise  it  is,  where  one  without  any 
colour  sets  out  tithes;  this  is  no  setting  out  in  law.  Here  the 
traverse  being  of  a  particular  inducement  to  the  tide  is  not  good; 
and  the  traverse  being  bad,  judgement  ought  to  be  given  for  the 
plaintiff. 

Dodderidge  justice. '^The  traverse  is  bad  both  for  the  matter  and 
the  manner  of  it  As  touching  a  traverse,  that  thing  is  to  be  tra- 
versed, which  goes  to  the  point  of  the  action ;  any  other  traverse 
is  not  good,  because  not  material.  To  the  titie  of  the  plaintiff 
here,  the  demise  to  Hawkes,  be  it  for  one  year,  or  for  half  a  year, 
is  not  material ;  and  for  this  cause  the  traverse  is  not  good.  The 
defendant  might  have  said,  that  the  plaintiff  was  not  parson;  or, 
that  it  was  not  in  his  parish ;  or  that  it  was  not  severed  from  the 
nine  parts.  If  any  of  these  were  so,  the  same  would  have  well 
served  his  turn,  and  a  material  traverse  might  have  been  upon  any 
of  these.  But  here  he  hath  traversed  a  thing  merely  immaterial 
As  to  the  manner  of  the  traverse ;  the  traverse  is  here  also  void 
for  the  manner  of  it;  for  he  hath  here  traversed  a  conveyance 
only,  and  nothing  else;  and  this  is  not  good.  He  doth  here  tra- 
verse only  the  conveyance  to  the  title,  which  enables  him  to  have 
the  tithes,  and  therefore  this  traverse  is  not  good.  Also,  the  tra- 
verse is  not  good,  because  he  hath  here  taken  a  captious  traverse, 
the  same  being  absque  hoc^  that  he  demised  to  Hawkes  for  one  year. 
So  that,  upon  the  whole  matter,  the  traverse  is  bad  both  ways, 
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both  for  the  matter  and  the  manner  of  it;  and  therefore  judgement      1627. 
ought  to  be  given  for  the  plaintiff.  ^  fufwd 

Crew  chief  justice.  —  The  defendant  hath  here  allowed  a  good  ▼. 
title  in  the  plaintiff  to  the  oats*  If  it  appears  by  the  declaration,  ^^^^ 
that  the  plaintiff  was  parson,  then  by  the  bar  the  defendant  ought 
of  necessity  to  shew  the  cause  of  his  taking  for  damage-ieasant 
But  here,  as  this  case  is,  he  needs  not  do  it,  because  the  plaintiff 
does  not  bring  this  actiop,  as  parson;  but  in  his  replication  makes 
his  title,  as  parson.  The  traverse  here  is  not  good.  If  the  com 
had  continued  there  over-long,  the  defendant's  remedy  had  been 
by  action  on  the  case.  But,  here,  no  title  appears  but  only  for  the 
plaintiff.  So  the  traverse  is  bad,  and  judgement  ought  to  be  given 
for  the  plaintiff. 

Upon  this  judgement  a  writ  of  error  was  brought;    and   the  Cn>.  Cw. 
error  assigned  was,  that  the  plaintiff  alleged,  that  he  was  parson  ^* 
tempore  quOj  S^c.  and  at  the  time  of  the  trespass  supposed,  ac  diu  antea ; 
but  did  not  say,  that  at  the  time  of  the  severance  of  the  corn  he    [  427  ] 
was  parson;  for  it  shall  not  be  intended  without  showing  it;  but 
rather,  that  he  was  parson  at  the  time  of  the  trespass,  and  not  at  the 
time  of  the  severance,  and  then  he  made  not  a  sufficient  title  to  the 
tithes.     But  all  the  justices  and  barons  conceived  it  was  well  enough ; 
and  it  shall  be  intended  by  all  the  circumstances,  that  he  was  par- 
son at  the  time  of  the  severance;  for  it  is  said,  antea  et  tempore  quo 
fait  parsfm^  et  adJmc  est^  4^.  and  especially  the  defendant  having 
admitted  that  he  was  parson,  and  the  said  tithes  due  unto  him,  and 
making  a  traverse  of  the  lease,  which  was  an  idle  traverse,  and  there- 
fore good  cause  of  demurrer.     And  the  replication  is  good ;  fur 
being  pleaded  that  diu  antea  et  tempore  quo,  S^.  he  was  parson,  it 
is  certainly  enough  intended,  he  was  parson  at  the  time  of  the 
severance,   as  well  as  at  the  time  of  the   taking.      Whereupon 
judgement  was  affirmed,  notwithstanding  the  book,   35  H.  6.  48. 
which  was  much  insisted  upon. 


H.  2Car.    A.  D.  1627-    C.  B. 

[Littiet  Rep.  13.] 

A  LIBEL  was  in  court  christian  for  tidies  of  hay :  the  defendant  i^  mck- 

said,  that  the  hay  was  growing   upon   headlands   and  butts  in  '^^^^ 

corn  fields :  and  it  was  agreed  by  Hutton  and  Yelverton,  who  were  no  tithes 

the  only  judges  then  in  court,  that  a  prohibition  should  be  granted:  ^JJ^hb^/ 

for  the  defendant  is  discharged  of  tithes  in  this  case  of  necessity.  luidM  m 

This  part  is  left  for  the  turning  of  the  plough,  and  is  part  of  the  "*"^  ^^ 
ploughed  land,  of  which  the  parson  has  tithe  of  corn,  and  he  could 

Vol.  I.  D  d 
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1627.     not  plough  his  land,  if  it  were  not  left     And  this  is  the  reason  of 

'    the  case  of  22  £.  4.  8.  (a) 

No  Uthes  A  libel  was  in  the  ecclesiastical  court  for  tithes  of  rabbits,  which 

bite  killed  ^^®  P^rty  killed  only  for  his  family.  And  it  was  agreed,  that  tidie 
for  the  use  sliall  not  be  paid  for  rabbits  killed  to  be  eaten  in  the  house,  any 
ofmer*s  more  than  for  fat  cattle  fed,  and  killed  for  the  house,  and  therefore 
**™'*y'         a  prohibition  was  granted,  {b)  So  in  the  next  term  it  was  agreed,  that 

no  tithes  are  due  for  conies  by  the  common  law,  but  only  by  the 

custom  of  the  place. 


[428]   ,  Tr.  3  Car.    A.D.  Hi27.  C.B. 

Anon.  [Littlet,  Rep.  40.] 

Tithes  are  A  PARSON  libelled  in  the  spiritual  court  for  tithes  of  pigeons  and 
not  due  of  gconis;  and  the  defendant  prayed  a  prohibition,  because  the  pigeons 
esten  in  the  were  expended  in  his  own  house,  and  the  acorns  dropped  from  the 
houw'nor  ^^^^s,  arid  his  pigs  eat  them.  By  the  court — Acorns  are  tithabk, 
of  acorns  n  Bej).  49.  But  then  they  ought  to  be  gathered  and  sold.  And 
pSfc    See  ^  prohibition  was  granted,  (c) 

Fkmer  v.  Vaughan,  Hctl.  147.  S.  P.  as  to  pigeons.     1  HoU.  Abr.  642. 


Tr.  3  Car.    A.D.  16^27.  Cam.Scac. 

Norton  v.  Clarke.     [MSS.  Caltliorpe.]  ;  i 

The  tithe  of      A  WRIT  of  error  was  brought  in  the  exchequer  chamber  for  the 

prediJl*'      reversal  of  a  judgement  for  Clarke  in  an  aq.tiiQP.by  i^ioi  afpiUD§t 

tithe.    Bat  Norto7i  upon  the  statute  of  2  &  3  £.  6.     The  first  ^vror  thal^was 

0.ti    Whe 

ther  an  acl    assigned  was,  that  there  was  no  averment  that  the  tithed- in  (jue^tion 

tion  on  the    had  been  paid  by  the  space  of  40  years  according  to  the  words  of 

qSl3£.6.  the  statute,  which  require  that  *' every  of  the  king's,  subjects  shall 

wiu  lie  for    from  henceforth  truly  and  justly  without  fraud  or  guile  divide,  set 

it  out.  out,  yield,  and  pay  all  manner  of  their  predial  tithes  in  dieir  proper 

kind  as  they  rise  and  happen,  in  such  manner  and  form  as  hatlji  been 

of  right  yielded  and  paid  within  40  years  next  before  the  making  of 

this  act,  or  of  right  or  custom  ought  to  have  been  paid ;"  aiul  if 

they  were  not  paid,  or  of.right  ought  not  to  have  beea  paid  within 

40  years  next  before  the  making  of  the  statute,  then  an  action  upon 

the  statute  will  not  lie. 

The  second  error  that  was  assigned  was,  that  an  action  of  debt 
upon  the  statute  would  not  lie  for  tithes  of  woad,  because  woad, 

I        l«  «        II  >  I  ■  ■  .  I  ■  •     -  t     ■  ■■<.■!  I  .     ■  I        II  11  I  II  '  J     t 

.    (a)  2  Inst.  65^.     1  RoU.  Abr.  645.     O^ap-  TwiataU,  ibid.  n.      WjlliamMan  ▼.  J>t<  Xon«Wr» 

\nttn  w.  Barlow,  Bun.  183.  infra,  657.     Degge*s  5  Pri.  25.  infra,  rol.ii.     WalUm,  v.  Tryon,  w0«. 

P.C,  pai-t  ii.  ch.  3.  840.     ToUer  on  Jitbes/lSO.  n.    I>e^*t  P.C 

(6)  See  Underwood  v.  Gibbon^  Bun.  3.  tit/ra,  part  ii.  ch.  8. 

1582.     Heley,  Bragg,  in/ra,  861.     Robinson  y,  (c)  Knight  v.  Habey,  infra,  I SB^^ 


▼. 
Clarke. 
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according  to  Speedy  in  his  Chronicle^  is  but  on  herb,  and  so  in  the      1627. 
nature  of  a  small  tithe,  for  which  an  action  of  debt  upon  the  statute 
will  not  lie«     For  an  action  of  debt  will  not  lie  for  tithes  of  onions, 
radishes,  8fc*  though  they  grow  in  a  field ;  for  they  ure  small  tithes* 
IhM^  18  Ja.  in  the  case  of  Payne  and  Nicholson  it  was  adjudged, 
that  an  action  of  debt  would  not  lie  for  the  tithes  of  wool  and  lamb. 
And  Sir  Thomas  Crewe,  the  king's  serjeant,  said,  that  tithes  are 
great  or  small  secundum  quid.     For  in  some  places  those  tithes  may 
be  said  to  be  great  tithes,  which  in  other  places  are  small  tithes. 
Where  the  tithe  of  a  thing  is  magnus  ecclesiue  proventuSy  there,  it  shall    [  429  ] 
be  reckoned  among  the  great  tithes :  but,  where  it  is  pafvus  ecclesice 
proveiitusy  it  shall  be  a  small  tithe.  •  And  therefore  in  France  the 
tithe  of  grapes  is  reputed  among  the  great  tidies,  because  it  is  m.cuci- 
mus  ecclesice  proventus;  whereas  in  England  the  tithe  of  grapes  is 
reckoned  among  the  small  tithes,  because  it  is  parvus  ecclesia:  pro^ 
ventus.     And  in  the  case  at  bar,  because  woad  is  not  a  thing  fre- 
quently nor  generally  sown,  it  cannot  be  said  to  be  magnus  proven^- 
tus  ecclesice,  and  therefore  is  to  be  ranked  among  the  small  tithes. 
Upon  a  special  verdict  in  one  TyndaWs  case  in  C.  B,  it  was  adjudged,   Cro.  Car. 
that  the  tithe  of  woad  is  a  small  tithe,  and  that  it  belongs  to  the  .^!^    j^ 
vicar.    And  some  tithes  which  ratione  speciei  may  be  predial  tithes,  case  cannot 
and  not  small  tithes,  yet  ratione  loci  may  be  small  tithes.     For  any^dSci-** 
which  reason  if  peas,  or  such  sort  of  grain  be  sown  in  a  garden,  the  "o"  "Po«» 
tithes  of  them  may  ratione  loci  be  small  tithes ;  whereas  if  they  were  the  l^ial 
sown  in  a  field,  they  would  be  said  and  reputed  to  be  among  the  y«^'c*  ^^ 
great  tithes,  as  being  predial  tithes.  short,  so 

'  Binge  Serjeant  e  contra. — He  contended  1st  that  notwithstanding  ^f^^^^ 
weed  was  not  a  tiring  known  at  the  time  of  the  making  of  the  sta-  any  drcum- 
tute^  yet  tithes  ought  to  be  paid  of  it,  if  it  be  in  its  nature  tithable:  ^^^^ 
for  if  it  had  been  sown  at  that  time,  tithes  must  have  been  paid  for  could  not 
it :  and,  therefore,  it  being  sown  at  this  day,  titlies  shall  be  paid  of  judgement 
it     Saffron  was  not  a  thing  commonly  known  at  the  time  of  the  for  the  de- 
making  of  the  statute;  yet,  because  it  was  in  its  nature  tithable,  ^^^  **    ® 
tithes  without  denial  are  paid  of  it  at  this  day ;  and  so,  by  conse- 
quence, the  count  is  good  enough  without  any  averment     Qtiod 
Jrdt  concessum  per  curiam;  for  if  tithes  of  right  ought  to  have  been 
paid  for  a  thing,  if  it  had  been  in  being  at  the  time  of  making  the 
statute,  tithes  shall  be  paid  of  it  at  this  day. 

In  the  next  place,  he  conceived,  tl)at  the  tithes  of  woad  are  pre- 
dial tithes,  because  it  is  a  plant  or  herb  which  arises  ex  pmdio  and 
out  of  the  soil ;  and  he  found  by  Rebuffiis  in  his  8th  question  de 
decimisj  that  it  is  taken  as  a  general  rule,  quod  quidquid  oritur  ex 
praedio,  decimce  ejusdem  sunt  prcediales;  and  of  these  predial  things 
there  are  Jructus  natwales,  which  grow  naturally  without  the  indus- 
try or  labour  of  man,  as  grass,  fruit,  herbs,  ^c.  and  Jructus  artifici^ 
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1627.  cies  vel  industriales,  to  the  growth  of  which  the  industry  and  labour 
of  man  are  requisite,  as  com,  woad,  hemp,  flax,  ^c.  And  the  tithes 
of  each  of  these  are  called  decima:  praoenientes  Sf  dtcinuBjucdBy  because 

^^'^*''  they  arise  exjructibus  stirpis  in  terra  Jixae.  And  there  are  also  tithes 
x)f  a  mixt  nature,  which  are  calle<l  decima  renovafites  super  terram; 
[  4f30  ]  as  the  tithes  of  wool,  lamb,  calves,  4fc.  for  they  receive  their  ali- 
ment and  nutriment  from  the  earth  and  the  fruits  of  it,  though  the 
things  whereof  the  titlies  are  demanded  do  not  proceed  from  the 
earth.  And  of  these  predial  and  mixt  tithes,  the  tithes  shall  be  said 
to  be  great  or  small  ratione  temporis  et  ratiofie  loci;  for  prescription 
and  the  usage  of  the  place  may  make  those  tithes  to  be  great  tithes, 
which  had  otherwise  been  small  tithes.  There  are  also  personal 
tithes,  which  are  tithes  proceeding  from  the  labour  and  industry  of 
«  man,  as  the  tithes  of  the  fees  of  a  lawyer,  physician,  attorney,  Sfc. 
or  of  a  man's  salary.  These  tithes  follow  the  person,  and  are  nei- 
ther decinue  exeuntes  de  terra,  nor  decinuv  renavantes  supej'  terranu 
The  tithes  of  fish  in  a  river  are  said  to  be  personal  tithes,  because 
mutant  locum  from  one  place  to  another,  and  are  not  circumscribed 
to  any  place  certain :  but  the  tithes  of  fish  in  a  pond  are  predial, 
for  they  are  circumscribed  in  a  place  certain,  et  non  possunt  imdare 
locum.  And  there  is  a  difference  in  many  respects  between  predial, 
mixt,  and  personal  tithes :  for  predial  and  mixt  tithes  are  to  be  paid, 
whether  the  possession  of  the  things,  whereof  the  tithes  are  de^ 
manded,  be  just  or  unjust :  but  personal  tithes  are  not  to  be  paid 
but  per  Justum  possessorum :  and  therefore  tithes  are  not  to  be  paid 
of  a  harlot's  hire,  or  of  gains  made  by  robbery,  or  other  illegal 
courses :  for  such  is  furpe  lucrum,  which  is  hateful  to  God  and 
man.  Predial  and  mixt  tithes  are  to  be  paid  sine  deductione  expen- 
sarum;  whereas  personal  tithes  are  to  be  paid  deductis  expensis. 
There  cannot  be  a  prescription  in  non  decimando  concerning  pre- 
dial and  mixt  tithes,  unless  it  be  a  prescription  by  an  entire  coun- 
try ;  but  there  may  be  a  prescription  in  non  decimando  concerning 
personal  tithes.  And  debt  upon  the  statute  of  2  &;  S  £.  6.  will  not 
lie  for  not  setting  out  personal  tithes,  as  it  will  for  the  non-payment 
of  predial  tithes,  and  ()f  tithes  of  woad,  which  are  predial. 

Walter,  Hutton,  and  Harvey,  justices,  were  of  opinion,  that  tfie 
tithes  of  woad  are  predial  tithes. 

The  case  was  argued  again  in  the  following  term ;  and  it  was 
agreed,  1  st.  that  no  tithes  are  tithes  within  tlie  statute  of  2  &  3  iS.  6. 
for  the  subtraction  of  which  an  action  upon  that  statute  will  lie, 
but  predial  titlies.  2.  It  was  agreed,  that  the  tithes  of  woad  Junc 
predial  tithes,  nam  oriuntar  ex  prcedio ;  and  therefore  they  cannot 
be  other  than  predial  tithes,  according  to  Doctor  and  Student  69.  (a) 


(n)   Di.  5.  ch,  55. 
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And  P.  1 .  Ja.  BoL  1119.     Cooke  and  Southbt/s  case,  in  C.  B.  it  was      1627. 
resolved,  that  tithes  of  apple-trees  are  predial  tithes,  and  that  debt      ^r^nton 
upon  the  statute  of  2  &  3  i?.  6.  lies  for  the  subtraction  of  them.     3.        J« 
There  was  a  difference  of  opinion,  whether  an  action  of  debt  upon    [  431  "i 
the  statute  of  2  &  3  £.  6.  would  lie  for  not  settuig  out  such  predial 
tithes  as  are  in  their  nature  small  tithes.     And  the  better  opinion 
of  the  justices  and  barons  was,  that  an  action  would  well  lie.  How- 
ever, as  Hutton,  Harvey^  and  Walter ^  seemed  to  be  of  a  contrary 
opinion,  it  was  adjourned  for  that  point. 


3  Car.    A.  D.  1627-    In  Ch. 

Yate  V.  Souihby.    [1  Ch.  Rep.  25.] 

A  BILL  of  review  brought  to  reverse  a  decree  for  tithes  made  by  ^^^ 
the  lord  Ellesmere,  in  respect  the  plaintiff  hftth  had  a  verdict  at  averse  a 
law,   and  sentence  in  the  ecclesiastical  court,  since  the  decree;  ^J^®^*"^ 
this  court  could  not  reverse  the  decree,  notwithstanding  any  thing 
urged  against  it. 


4  Car.  AS>.  1628.    In  Ch. 

Browne  v.  Thetford.   [1  Ch.  Rep.  27.] 

The  bill  is  to  maintain  the  prescription  of  a  modus  decimandi,  to  Demurrer 
which  the  defendant  demurred^  and  says  it  is  proper  for  the  com-  |]^  p^ 
mon  law,  or  the  ecclesiastical  court.     This  court  allowed  the  de-  "cription  of 
murrer,  and  dismissed  the  bill.     But  note  the  tune^  4^.  such  bills  cimawti, 
havinir  been  oflen  allowed,  both  before  and  since.  ^^f^T^ 

Rep.  87.     But  ^uare,  i  vidt  anU  4*  jMif. 


H.  4  Car.  A.  D.  1628.    C.B. 

Scott  V.  WiaU.    [Hob.  247.] 

The  plaintiff  had  a  prohibition,  containing,  that  where  he  had  A  modus 
20  acres  of  wheat,  and  had  set  out  the  tenth  part  of  it,  the  defend-  |^^ j^  £„ 
.ant  pretending,  that  there  was  a  custom  of  tithing,  that  the  owner  thetpintuiU 
should  have  forty-five  sheaves  and  the  parson  five,  had  sued  for  ^^,^11^ 
that,  whereas  there  was  no  such  custom  :  but  the  court  said,  that  tithe  in 
the  modus  decimandi  must  be  sued  for  in  the  ecclesiastical  court,  as  HetL  iss. 
well  as  the  very  tithe,  and  if  it  be  allowed  between  the  parties  they  s.  C.   Noy 
shall  proceed  there ;  but,  if  the  custom  be  denied,  it  must  be  tried  3  ventr. 
at  the  common  law;  and  if  it  be  found  for  the  custom,  then  a  con-  ^^^*  ^*^* 
saltation  must  go,  otherwise  the  prohibition  standeth. 
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iggg'  H.  4  Car.    A.  D.  1628.    C.  B. 

Farmer  Farmer  V.  Shereman.    [Hob.  248.3 

Shereman.        Th£  case  in  prohibition  was,  that  an  abbot  having  a  privilege  to 

Dismes  de-  be  discharged  of  tithes  quamdiu  manibus popriis  in  the  time  of  £.  4. 

abbey  lands,  made  a  gifl  in  tail,  and  31  H.S.  the  abbey  was  dissolved.     The 

entailed  be-  ^question  was,  whether  the  donee  of  the  issue  should  be  discharged. 

statute         It  seemeth  clear  he  shall  not  be  discharged ;  for  the  statute  dis- 

He?i3s     <5^arg6th  none,  but  as  the  abbot  was  discharged  at  the  time  of  the 

S.C.  dissolution :  so  that  they  must  claim  the  estate  and  discharge  under 

•  [  432  ]  the  abbot,  since  the  statute.     So,  if  by  a  common  recovery  the 

reversion  had  been  barred  before  or  after  the  statute.     But,  if  the 

land  had  returned  to  the  abbot  or  king,  before  or  after  the  statute, 

the  case  had  been  otherwise. 


H.  i  Car.  A.I>.  1628.  C.  B. 

Napper  v.  Seward.    [Hob.  248.] 
Prohibiticm       Napper  against  Seis:m'd  a  parson,  had  a  prohibition  against  .bi( 
Se*  "*leri*   parishioners,  that  libelled  in  the  spiritual  court  to  make  proof  by 
astical  court  witness  there  of  divers  manner  of  tithing,  in  perpehiam  rei  menuM 
^f^^^f^     riam,     A  strange  attempt ! 

custom  of  tithing  in  ])erpeluam  rei  memoruim. 


H.  4Car.    A.D.  1628.    C.B. 

Hide  V.  Ellis.    [Hob.  250.] 

•  

Bnohibition       PROHIBITION  for  Hide  plaintiff  against  EUis^  farmer  of  the  rc6- 
oond  bay-     ^^^^y  ^^  Shitifield  in  Com.  Berk,  and  prescribed,  that  all  tenants  and 
tithe  haying  occupiers  of  the  meadow  had  used  to  cut  the  grass  and  strew  it 
for  the  first,  abroad  called  tedding,  and  then  to  gather  it  into  winrows,  and 
Mrtl.  133.    ^Qn  to  put  into  grass  cocks  in  equal  parts  without  fraud,  and  then 
to  set  out  every  tenth  cock  great  or  small  to  the  parson,  in  full 
satisfaction,  as  well  of  the  first,  as  of  the  latter  making;  upon  tra- 
verse of  the  custom,  it  was  found  for  the  plaintiff.     And  excep- 
tion was  taken  that  the  custom  was  void,  because  it  contained  no 
more  than  every  owner  ought  to  do,  and  so  no  recorapence  for  the 
second  making:    but  the  court  gave  judgment  for  the  plaintiff. 
For  tithe  naturally  is  but  the  tenth  of  the  revenue  of  my  ground, 
not  of  my  labour  and  industry,   where  it  may  be  divided ;  as  in 
grass  it  may,  though  not  in  corn  :  and  in  divers  places  they  set  out 
the  tenth  acre  of  wood  standing,  and  so  of  grass  (a) :  and  so  here 
the  jury  having  fouhd  this  form  of  tithing  to  be  the  custom  there, 


(o)  Over-ruled  in  Kni^fU  v.  Halsey^  ifirfrt^  1 53 1. 
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it  is  well,  (a)    And  the  like  judgement  was  given  upon  the  like  cus-      1628 
torn  in  the  king's  bench,  P.  2  Ja.  Rot,  191.  or  192.  between  Hall 
and  Stpnonds,     (Qu.  whether  not  Hall  v.  Fettyplacey  supra,  222.) 


Hidt 

V, 

EUiu 


Tr.  4  Car.    A.D.  l628.    In  Scac.  [  433  3 

Dr.  Burgess  v.  Symons.    [Litf.  Rep.  102.  l^l.] 

Doci'OR  Burgess,  parson  of  iSV-  Magnus  upon  London  Bridge^  Qu.  Whe- 
sued  here,  upon  the  decree  confirmed  by  the  act  of  parliament  of  ^^^  ^^ 
37  H,  8.  c.  12.  concerning  tithe  in  London,  for  tithes ;  and  for  pri-  »uit  in  the 
vilege,  shews>  that  the  king  has  four  nobles  a  year  revenue  out  of  fo^^^"*'  e 
it.     There  was  a  demurrer  to  the  jurisdiction ;  and  for  the  doctor,  houses  in 
precedents  were  alleged;  one  of  14?  Ja.  1.  where  the  parson  of  St.  f^^jf^ 
Botolph's  without  Bishopsgate,  being  impropriator  upon  a  grant  in  statute  of 
fee  fann,  sued  here ;  Coventry  being  recorder  at  this  time,  of  coun- 
sel with  the  against  the  parson.  Supra  28^. 

Finch,  recorder.  —  Those  precedents  might  be  of  tithes  claimed 
by  custom ;  and  for  such,  they  may  well  sue  here,  or  in  court  chris- 
tian ;  but,  for  tithes  grounded  on  the  statute,  or  which  have  their 
commencement  from  the  statute,  and  not  otherwise,  they  ought  not 
to  sue  by  any  other  method,  thaii  that  which  the  statute  directs, 
nor  before  any  other  than  the  judge  appointed  by  the  statute.  And 
as  for  tithes  for  houses,  there  are  none,  unless  the  same  be  given 
by  this  decree,  any  more  than  there  were  tithes  payable  for  a  mill, 
before  the  statute  of  Artiaili  Clan ;  but  newly-erected  mills  pay 
tithes :  for  no  tithes  are  due  for  freeholds  by  common  law ;  and 
yet  at  common  law,  wood  and  underwood  were  tithable,  though, 
l^fore  the  severance,  it  was  parcel  of  the  freehold,  and  so  says 
Doctor  and  Student,  {b) 

And  it  appears  also  by  a  record,  which  I  have  seen,  of  2  R.  2.  Sufims. 
among  the  parliament  rolls,  whereby  the  commons  pray,  that  wood 
may  be  ascertained,  for  they  say  that  before  the  great  plague,  no 
tithe  was  paid  for  any  sort  of  wood ;  but  tliis  was  altered  by  the 
statute  of  silva  ccedua,  50  E.  3.  and  it  was  first  obtained  at  the  con-  Supn  5. 
stitution  of  }Vinckelsey.     And  at  this  day  no  tithes  are  payable  for 
mines  and  quarries,   unless  by  custom ;  so  that  there  is  no  other 
foundation,  in  the  present  case,  but  the  above  decree  affirmed  by    r  434  i 
parliament,  by  which  no  court,  but  the  mayor  oi  London,  can  take 
cognizance  of  it.     And  to  this  purpose  is  the  case  of  Scudamore  Saprass?, 
against  Bell,  5  Ja.  1 .  where  upon  debate  a  prohibition  was  awarded.  ^^^ 
And  this  case  was  compared  to  that  of  the  orphans  of  Loyvdon^, 
lyhere  the  court  will  award  a  prohibition,  if  any  spiritual  court  in- 
terferes with  their  estate^  though  it  be  only  by  private  custom. 

(a)  Fog  ▼.  Ai^f,  2  P.  Wms.  523.  infrOf  697.  1561.    Newman  r.  Morgan,  10£|ki(,5. 
infra,  vol.  ii.    rortinger  v.  Johnsonf  nipra,  286.  (b)  Di.  2.  ch.  55. 
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16S8.      tVaUet's,  sh  Ass.     The  king's  fanner  sues  here  for  tithes;  so  that 

J)r.Burget$  ^^*  court  may  hold  plea  of  tithes  in  some  cases ;  and  there  have 

▼.         also  been  cases,  in  which  the  question  was,  whether  tithes  should 

*'***^'     be  paid  upon  letting  on  lease  houses  in  London^  with  great  fine  and 

rent;  and  for  this  particular,  this  court  has  had  jurisdiction;  bat 

we  will  advise  further,  {a) 

In  the  next  term  the  case  was  argued  again ;  and  fValters  said, 
that  he  willingly  gave  up  the  great  question  of  jurisdiction,  hav- 
ing inquired  what  the  case  was,  between  the  parson  and  the  other. 
And  it  appeared,  that  the  parishioner  fanned  an  house  at  five 
pounds  rent,  and  as  it  stood  empty,  he,  not  being  able  to  get  a 
tenant  by  reason  of  the  great  plague,  would  not  therefore,  during 
diat  time,  pay  tithes. 

But  Walters  said,  as  this  was  the  case,  he  would  advise  him  to 
pay  tithes ;  and  further,  that  he  could  shew  the  case  adjudged, 
where  one  leased  an  house  in  London^  rendering  rent,  and  after- 
wards purchased  the  same  house  in  fee,  though  no  rent  was  paid 
for  it,  yet  the  parson  shall  have  tithes,  according  to  the  rent  paid 
last.  But,  if  one  builds  a  new  house,  and  inhabits  it,  or  leases  it 
rent-free,  the  parson  shall  not  have  tithes  nor  remedy.  And  this 
is  not  the  great  case,  so  much  litigated,  whether  tithes  shall  be  paid 
for  the  increase  of  rent,  when  the  lessee  makes  under  leases,  reserv- 
Qu.  when  ing  greater  rent  (i) ;  nor  the  case  of  tithes  according  to  the  fine  taken 
for  tlie  lease,  which  has  been  lately  resolved  (c) ;  and  therefore  be 
advised  the  defendant  to  agree  with  the  parson,  and  pay  his  tithes. 


M.  4  Car.    A.  D.  1628.   In  Scac. 

The  Parson  of  St  Botolph's  case.  [Litt.  Rep.  141.] 
Privikgt  of  The  case  of  the  parson  of  St.  BotolpKs  without  Bishop^ate^  who 
ouer  M  Um  *^®^  here  for  tithes,  was  moved  now  again.  Noy  said,  that  if  one 
kiiig*tleitee  be  bound  to  the  king,  by  covenant,  with  condition  to  do  such  a 
becauM  the  ^'^j  he  may,  before  a  breach,  sue  here ;  and  so,  for  *  the  same 
est^  under  reasou,  may  every  one,  who  holds  land   of  the   king,   by  rent- 

whichthe  '  'i         r        .1-  •        c        u    j  r 

partydaim-  service,  either  for  the  repair  of  a  bridge,  or  ot  a  causeway, 
cdthapri-  ^,.  ^f  ^^  highway,  Sfc.  for  in  these  cases  they  can  the  better 
out  of  tiie  perform  their  services,  if  they  are  paid  by  their  debtors,  4r. 
•  r'iq*;  1  *"^  ^^'  '^y  ^^^^  means,  all  cases  may  be  drawn  into  this  court,  i^ 
^  upon  the  other  point,  the  lessee  of  the  former  be  privil^ed.  But 
the  court  dismissed  the  bill,  and  declared  their  reason  to  be  solely, 

m 

(a)  Langkam  v.  Baker,  Hardr.  116.  infra,  511.  {b)  Probtblj  the  case  of  Meadhouse  t.  Te^or, 

VmfrevUle  t.  Batchdor,  infra,  548.      Sayer  y.  "Sojt  130.  supra,  999*  n. 

Jfumford,  tnfira,  546.     Ki/naston  v.  MUler,  infra,  (c)  Probably  the  case  of  Dunn  t.  Burrdl  and 

!)03.     IvaU  ▼.  JFarren,  infra,  1054.     The  War^  Gojfe,  supra,  399. 
rfm  and  Minor  Canons  of  Si,  Paul  v.  Crieketi, 
2  VcR.  563.  iixfra,  vol.  ii. 
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because  the  parson  imprvpriate  held  the  reversion,  and  the  fee-     1628. 
farm  was  entirely  granted  out  of  the  king ;  and  now  the  king  can-  y*e2\ir»«» 
not  take  advantage  of  this  covenant.  And  they  waived  all  the  other    of  St.  Bo- 
questions,  viz,  whether  tithes  may  be  sued  for,  here ;  whether  the  ^^^  '^^^' 
parson  is  privileged  for  houses  in  London ;  and  whether,  feoffee  of 
fee-farmer  shall  have  privilege  here ;  and  only  ordered  the  cause  to 
be  dismissed. 


T.  5  Car.  A.  D.  1629.  B.  R. 

Edgar  and  Street  v.  Sorrel^  Street^  and  others.    [MSS.  Bridge- 
man,  (a)] 

In  an  action  of  trespass  upon  the  opening  of  the  cause  upon  de-  Cro.  Gw. 
niurrer,  it  was  holden  by  the  court,  that  a  rectory  might  be  without  a  ractoiy' 
glebe.     For  by  Hyde^  the  parson  may  convey  away  all  his  glebe;  ™!^^ 
and  he  said,  that  he  had  seen  several  compositions  beiween  the  glebe, 
vicar  and  the  parson,  by  which  the  parson  gave  all  his  tithes  and 
glebe  to  the  vicar,  and  reserved  a  rent  only  for  himself.     And  by 
Whitloclce^  originally  a  parson  might  be  without  glebe.     For  the 
common  law  upon  creating  a  parson  gave  him  tithes  only,  and  the 
glebe  is  only  an  additament  to  him  ex  donojundatoris. 


M.  5  Car.    A.  D.  1629. 
[MSS.  Bridgeman.] 

NoT£,  Jones  said,  that  an  impropriator  may  sue  the  vicar  in  the 
spiritual  court,  or  the  vicar  the  impropriator,  just  as  if  he  were  a 
spiritual  person ;  and  that  it  had  been  adjudged,  that  no  prohibi- 
tioD  lies. 


M.  5  Car.    A.  D.  1629.    In  Ch.  C  486  ] 

[Nels.  Ch.  Rep.  10.] 

The  bill  was  to  establish  certain  customs  of  tithmg  within  a  par^.  Bill  to  cs- 
ticular  parish,  the  plaintiff  allegmg,  that  there  were  such  customs,  ^^^  «»- 
and  setting  them  forth  at  large  in  his  bill.  tomt  of 

The  defendant,  by  his  answer,  denied  the  customs ;  and  alleged,  ^^5  ^ 
that  it  was  not  proper  for  a  court  of  equity  to  determine  whether  cause  it  had 
there  were  any  such  customs  or  not ;  that  Ae  bill  was  in  nature  of  ^^,J|^ 
a  prohibition  at  common  law ;  and  in  a  case  where  such  a  prohibi-  whether 
tion  had  never  been  granted,  or  the  custom  tried ;  and  therefore  the  suScx^ 
bill  was  dismissed,  (i)  tomsomot. 


(a)  This  case  is  extracted  from  some  manu-  (6)  On  bills  to  establish  a  modus,  see  Co- 
ecnpi  Repoits  of  Sir  Orlatuio  JBridgman  in  Mr.  ventty  v.  Burtlenh  infra,  1596.  Howetl  t. 
Hargrave^s  collection.  The  volume  reaches  only  FrafdtUn,  infra,  1S48.  Wake  t.  Conifers, 
from  Eatter,  5  Car.  1.  to  Master  13.  of  the  same  1  Eden,  334.  infra,  vol.  ii.  Gordon  t.  SimpJdU' 
reign.     (Hargr.  Bibl.  Brit.  Mus.  No.  40.)  son,  11  Ves.  500.  iffra,  vol.  ii.     WookMon  t. 

ifright,  Anstr.  802.  infra,  1412.  1423. 
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ft**  ^Iden  V.  Totm.    [MSS.  Calt|»orpe.]  (a) 

.  The  plaintiff  declareth  that  20  Jul.  5  Car.  he  was  and  yet  is 

appropria^    rectoF  of  the  parish  church  oiExminsteri  and  that  4tOct*  4  Cor. 

^^^f^  ^  defendant  was  and  yet  is  seised  of  one  messuage  and  800  acres 

[  437  1    ^^  \^\^  in  ExminsUr  in  fee;  of  which  SOD  acres  of  land,  time  out 

a  rectory  to  of  mind,  the  tithes  of  grain,  growing  thereupon^  were  payable  unto 

pontionbe   the  rector  of  the  church  aforesaid,  or  bis  farmer  or  deputy^  when 

S^'^^.      they  were  sown  :  that  the  defendant  being  seised  of  the  messuage  aod 

an  appro-      300  acres  of  land  in  form  aforesaid,  10  Ma.  5  Car.  did  sow  130 

^dTir     •^^^  ^^  them  with  grain,  viz.  80  acres  with  wheat,  80  acres  with 

the  endow.   Tye,  80  acres  with  barley,  30  acres  with  oats,  and  10  acres  with 

^^^*     beans   and    peas;   which    ISO   acres   so   sown  within   the  space 

ipod.  of  40  years  lost  past  did  use  and  oiight  to  pay  dthes  of  com 

unto  the  rector  of  the  church  a&resaid,  his  farmer  or  deputy'^ 

that  the  defendant  being  the  subject  of  the  king,,  and  knowing  the 

tenth  part  of  the  several  grains  to  belong  unto  the  plaintiff,  on  the 

last  day  of  Sept.  5  Car.  at  Exminster  aforesaid,  the  aforesaid  seve* 

ral  tithes  of  grain  to  the  value  of  30/.  growing  upon  the  said  130 

acres  of  land,  did  not  divide  or  sever  from  the  nine  parts,  nor  did 

otherwise  agree  with  the  plaintifi^  being  rector  of  the  church  afbii6- 

said :  but  that  the  defendant,  being  a  subject  of  the  king,  on  the  last 

day  of  Sept.  5  Car.  the  tithes  aforesaid  of  the  said  130  acres  in  form 

aforesaid  sown,  did  take  and  carry  away  against  the  form  of  the 

statute ;  by  which  an  action  hath  accrued  to  the  plaintiff  to  require 

of  the  defendant  90/*  for  tlie  treble  value  of  the  tithes  aforesaid, 

according  to  the  form  of  the  statute  so  made  and  provided  ^  and  he 


«   r 


(a)  This  case  was  ai^ued  several  times  by  the  insisted  upon  by  the  other  counsel  for  die  defeod- 

greatest  lawyers,  Jsoth  common  and  civil,  of  the  ant,  was  a  matter  of  no  great  difficulty.     It  is  to 

time;    by  Mason,  Finch,    Jermyn*   Bramption,  be  regretted,  that  we  have  no  trace  whatever  of 

Calikorpe,  Bad  Dr.  Edem,  for  the  plaintiff;  and  by  the  arguments  of  those  very  learned   avBiam, 

Ball,  Noy,   JMtleton,  Henden,   and  Br.  Duck,  J)r.  Duck  and  Dr.  Eden, 

for  tlie  defendant.  The  last  argument  appears  to  Whether  this  important  case  ever  reedftd  Ae 
have  been  in  Mick*  3  Car,  and  the  first  in  HiL  6.  judgement  of  the  court  no  where  appears.  ■  It 
Hie  state  of  the  case,  and  argument  for  the  plain-  should  rather  seem  that  it  did  not :  for  I  have  ex- 
tiff,  which  I  have  given  in  the  text,  are  extracted  amined  the  roU,  but  find  no  judgement  upoik  it 
Ikom  Mr.  Segeant  CaUhorpe*$  **  Special  jirgu^  However,  as  the  twelve  corporatars  of  Credikn 
**  menttf*  a  most  valuable  manuscript  in  the  col-  have  almost  ever  since  that  time  been  in  ihi  un- 
lection  of  Mr.  ffttrgraoe.  *  The  question  is  so  disputed  exercise  of  the  patronage  of  th!s  churdl, 
fully,  so  ably,  and  so  learnedly  discussed  by  Cal^  we  may  conclude  that  the  apprppriatioo  was  cop- 
tho^f  that  it  seemed  unnecessary  to  add  the  ar-  sidered  by  the  crown  lawyers  as  unimpeachable, 
gument  of  any  of  the  Mher  counsel  for  the  plain*  There  is  a  slight  mention  of  this  case  in  MugMt 
tiC  The  arguments  on  the  part  of  the  defend-  Abridgement,  ver.  Appropriate,  and  also  in  J(^ 
ant  are 'collected  partly  from  CaUhorjie*s  MSS.  doljth,  Repert  Can.  228. :  but  I  am  not  aware 
Reports,  (of  which  so  niucb  use  has  been  already  that  there  u  any  hint  of  it  in  any  other  pviriad 
made),  and  partly  from  Sir  Orlando  Bridgeman*s  law  lxx>k.  Some  account  of  the  pharter  and  case 
MSS.  Reports.  CaHhorpe  having  thrown  toge-  is  to  be  met  with  in  Polwkeie*s  History  6f  Devon- 
ther  the  arguments  of  lAUleton  wad  Bait,  .the  in-  shire,  vol.  ii.  97.  110«  ) 
sertion  of  the  additional  topicks  and  authorities 

*  Hargr.  Bibl.  0rit.  Mas.  No.  55,  d«. 
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the  defendant  hath  not  paid  the  said  90/.  (although  thereunto      1699. 
required).     To  the  damage  of  the  plaintiff  of  20/.  ^^^^ 

The  defendant  pleadeth  fion  debet.  ^v- 

The  jury  find,  as  to  the  taking  and  carrying  away  of  the  several 
tithes  growing  in  and  upon  100  acres,  that  /f.S.  was  seised  of  the  rec- 
tory appropriate  of  Crediton  in  the  diocese  oi  Exeter  in  the  county  of 
Devon  in  fee,  and  of  the  advowson  of  the  parish  church  otExminster  in 
the  same  coimty  of  Devon  in  the  same  diocese  as  of  fee  and  right,  in 
right  of  his  crown  of  ETigland .-  and  that  the  church  of  Exmnster  then, 
and  time  out  of  mind,  was  a  church  presentative,  and  that  the  church 
of  Exminster  was  fiill  of  the  person  of  John  Hickes  clerk,  then  in- 
cumbent of  the  same  church :  and  that  John  Hickes  and  all  his 
predecessors,  rectors  of  the  same  church,  time  out  of  mind  had 
cure  of  souls  within  the  said  parish  of  Exminster :  that  the  church 
became  void  by  the  death  of  John  Hickes^  and  H.  8.  presented  one 
William  Leveston  to  the  same  church  being  void,  who  was  admitted, 
instituted,  and  inducted :  that  H.  8.  died  seised  of  the  said  advow« 
son,  and  the  same  descended  to  £.6.:  that  the  king  under  his 
great  seal  made  certain  letters  patent,  bearing  date  2  Apr.  1  £.  6.  [  ^^8  ] 
unto  Gilbert  Gale^  John  Bodley^  Robert  Trowbridge^  Bobert  Davg^ 
John  Holcombe,  William  Shilpton^  Thoma$  Harris^  John  WeU$^  John 
Helyer^  James  Mortimer^  John  AtvoM,  and  William  Moxley^  being 
laymen,  to  be  governors  of  the  hereditaments  and  -goods  of  the 
church  of  Crediton^  otherwise  called  Kirton,  in  the  county  of  D^ 
von :  the  tenor  whereof  foUowetb. 

Edwjrdus  sextuSj  ^c.  Sciatis,  quod  nos^  tarn  ad  divini  ciMis 
augmentum,  ac  bonorum^  cataUorum  et  harhiitamentorum  ccclesuB  pa^ 
rochialis  de  Crediton^  Sfc.  meliorem  preservationem  et  gubemationem^ 
et  ad  puerorum  eruditionem,  quam  pro  aliis  causis  et  considerationibus, 
nos  ad  quosdam  subditos  nostros  inhabitantes  ejusdem  paf^ochue  de  Cre^ 
diton  pro  universo  commodo  et  communi  utilitate  omnium  et  singido-' 
rum  inhabitantium  ejusdem  parochia  incorparand^  et  in  unwn  corpus 
erigend^  specialiter  maoenff  et  instigand^,  volumus  et  ex  certd  scientid  et 
mero  motu  nostrisy  pro  nobis  haredibus  et  successoribus  nostris  per  pnC' 
sentes  concedimus  dictis  inhabita$Uibusparochujepradict(S  quod  deaetero 
inperpetuum  sint  in/ra  eandem  parochiam  de  inhabitantibus  ejusdem 
ecdesuepro  tempore  existent  duodecim  gubematores  hareditamentorum 
et  bonorum  ecclesice  de  Crediton.  Quorum  quidem  gubematorum  ires 
esse  volumus  semper  ex  parte  viUata  seu  hamletta  de  Sawpford  infra 
eandem  parochiam  ;  et  quod  idem  duodecim  gubematores  in  re  facto 
et  nomine  in  posterum  sint  unum  corpus  de  ee  in  perpetuum  per  nomen 
duodecim  gubematorum  h€ereditamentorum  et  bonorum  ecdesia:  de 
Crediton  alias  Kirtpn  in  dicto  comitatu  Devon  ineorporaf  et  erecf^  ac 
ipsos  dfiodecim  gubematores  hareditamentorum  et  bonortim  ecclesiit  de 
Crediton  alias  Kirian  per  prasentes  incorporamus  ac  unum  corpus  cor^ 
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1629.  poratum  per  idem  nomen  in  perpetuum  duratwnm  realiter  ct  ad  ple^ 
"""TT"  num  creamusj  erigimusj  ordinamus^  facimus  et  canstituimus  perpne^ 
T.  sentes  —  to  have  a  perpetual  succession  —  persons  able  and  amiable 
to  purchase  —  to  have  a  common  seal  —  to  sue  and  to  be  sued  by 
that  name.  And  the  kuig  doth  institute  the  aforesaid  persons  to 
be  the  twelve  present  governors,  and  if  any  of  them  die  or  depart 
out  of  the  parish  of  Credilon  with  their  fiunilies,  to  choose  any 
other  of  the  same  inhabitants  in  his  or  their  place  within  one 
month  after,  so  that  three  of  them  shall  always  be  of  the  town  of 
Sampford.  And  he  doth  found  a  grammar-school  in  the  parish  of 
Creditouy  of  one  master,  and  that  it  be  called  The  king^s  new 
grammar-school  of  Credilon^  and  that  the  same  master  be  chosen 
by  the  twelve  governors  from  time  to  time  after  the  church  of 
Exminster  shall  become  void :  and  that  the  master  and  his  succes- 
sors have  perpetual  succession,  and  be  able  to  purchase  of  the  go- 
vernors a  house  for  his  abode  and  a  rent  of  12/.  with  a  clause  of 
[  4S9  3  distress :  and  if  the  master  be  absent  by  a'  monfii,  then  the  gover* 
nors  to  choose  another.  A  grant  unto  the  twelve  governors  of  the 
parish  church  of  CrediUm  and  church-yard  and  site  of  the  college 
of  Crediton  —  ac  advocaticnem  et  jus  patronatus  rectoriae  cccUm 
parochialis  de  Exminster  in  dido  comitaiu  Devon^  necnon  eandem  vi- 
tarurm  ecdesia  parochialis  de  Crediton^  et  dictam  rectoriam  et  ecde^ 
nam  de  Exminster^  et  omnia  et  singtda  maneria^  4v.  glebaSy  S^*  pen^ 
sioneSf  portioneSy  decimasy  JructuSy  oblationeSy  ac  alia  Jura  prqfieuoy 
commoditates,  et  emdumenta  quacunque  eidem  vicario  ecdesice  parochi- 
nlis  de  Crediton  aut  alicui  vicario  inde^  ac  dicUe  rectoria  et  ecdesue  de 
Exminster  seu  alicui  rectori  inde  sive  eorum  alicui  quoquo  modo  tpeo^ 
tanf  et  pertinent.  To  hold  as  of  our  manor  of  Exminster  by  fealty 
only  for  all  services,  notwithstanding  the  statute  of  Mortmain,  and 
the  statute  of  the  grant  of  First  Fruits,  and  any  other  statute  whatr 
soever.  —  Et  cum  WiUielmus  Leoeston  clericus  modo  sit  rector j  m- 
cumbensy  et  canonicus  possessor  ecclesiee  parochialis  de  Exminster  pne^ 
dicfy  eandemque  ecclesiam  cum  suis  juribus  et  pertinentiis  wmersis 
pacifici  possideat  in  pnesenti.  Sciatisy  qudd  nos  de  gratid  nostrd 
speciali  ac  e^  certd  scientid  et  mero  motu  nostrisy  necnon  authori' 
tate  nostrd  regid  supremd  et  ecclesiasticdy  qud  Jungimttry  pro  nobis 
haeredibus  et  successoribus  nostris  appropriamusy  unimusy  annectinutSy 
et  consolidamus  prtefatis  duodecim  gubemaloribus  et  successoribus  sms 
in  perpetuum  predictam  rectoriam  et  ecclesiam  de  Exminster  cum  suis 
juribus  et  pertinentiis  universis;  ipsamque  rectoriam  et  ecclesiam  cum 
suis  juribus  et  pertinentiis  universis  eisdem  duodecim  gubematoribus  et 
successoribus  suis  inproprios  usus  suos  pro  perpetuo  possidetis  donamus 
et  concedimus  per  prcesentesy  jure  priedicti  rectoris  modemi  inde  du- 
rante tempore  inaimbentia  sua  in  eadem  eidem  rectori  tantummoio 
salvo  et  reservato.    Et  uUerius  volumusy  ac  authoritate  nostrd  predicti 
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necnon  ex  certd  sdentid  et  mero  motu  nostris  prcedicUs^  dedinms  et     1629. 
concessimus,  ac  per  pnesentes  damus  et  cancedimusj  prafatis  duodecim  ' 

gubematoribus  hareditamentorum  et  bonortim  ecclesia  de  Crediton  in        t. 
coniitatu  Devon^  et  successoribus  suis^  licentiani^/acidtatem^  et  plenam      ^<'^*^ 
potestaiem^  quod  ipsi  immediate  postquam  rectoria  et  ecclesia  de  Ex^ 
minster  prcedictd  per  mortem^  resignationem,  sen  deprivationem  dicH 
modo  rectoris  et  incumbentis  inde^  aut  cdiquo  alio  modo  vacaverit^  seu 
vacare  contigerit^  eandem  rectoriam  et  ecclesiam  de  Exminster  pra^ 
dicta,  ac  omnia  messuagiaj  Sfc.  glebas,  decimas,  oblationes,  obventioneSf 
pensionesj  portiones,  JructuSj  libertatesy  et  alia  hcereditamenta^  emo^ 
iumenta,  commoditates,  et  prqficua  quacunque  eidem  ecclesia  et  reo^ 
^oriiE  de  Exminster  seu   eorum  aliaii  qtiavis  modo  spectantia  seu 
pertinentia  ad  eorum  libitum  et  beneplacitum  sibi  pnefatis  gubemato-    L  **^  J 
ribus  et  successoribus  suis  appropriare  possint  et  valeant  in  perpetuum : 
et  quod  eidem  gubematores  et  successores  sui  ^asdem  ecclesiam  et  recto^ 
riam  ac  prcedicta  messuagia,  8fc.  gUbasy  8^.  in  sues  prqprios  usus 
habere^  tenere^  gaudere,  et  convertere  valeant,  et  possint  eis  et  succeS' 
soribus  suis ;  et  hoc  absque  aliqud  prasentatione,  inductione,  sive  ad'- 
missione  alictyus  incumbentis  vel  aliquorum  incumbentium  ad  dictam 
ecclesiam  et  rectoriam  de  Exminster  pnedictd  seu  eorum  alteram  inpos-- 
terum  Jiend!  et  absque  impetitione,  molestatione,  seu  impedimento  nott 
tri,  karedum  et  successorum  nostrorumy  aut  aliquorum  archiepiscqporwu 
et  episcoporum  vid  escJueaf  justiciarioruniy   commissionariorum,  aut 
cdiorum  qfficiariorum  seu  ministrorum  nostrorum,  Jueredum  vel  succes^ 
sorum  nostrorum  quortmcunque;  et  absque  compoto  primitiis  vel  deci-^ 
misj  aut  aUquo  alio  proinde  nobis, ,  haredibus  vel  successoribus  nostriSf 
quoquo  modo  reddendo,  solvendo,  vel  faciendo;  statuta  de  terris  et 
tenementis  ad  manum  mortuam  non  ponendo,  aut  statuto  de  conces" . 
sione  primitiarum  et  decimarum  nobis  Aaredibus  et  successoribus  nos- 
iris  de  beneficiis,  dignitatibtds,  et  promotionibus  spiritualibus  et  ecde^ 
siasticis  edito  et  praoiso,  aut  aliquo  alio  statuto,  actu,  ordinatione, 
provi sione,  restrict ione,  vel  lege,  ecclesiasticd  seu  temporaU,  incon- 
trarium  antehac  facto,  edicto,  ordinato,  seu  proviso,  aut  aliqud  alid  re^ 
causd,  vel  mcUerid  quacunque  in  aliquo  non  obstante  ;  et  absque  aliquo 
brevi  de  ad  quod  damnum,  sfiu  aliquo  alio  brevi,  prcecejfto,  seu  man^ 
dato  nostri,  hceredum  et  successorum  nostrorum,  pramissis,  seu  cdiquo 
prcemissorum  quoquo  modo  prosequend!  impetrand^  vel  JiendU  et  absque 
aliqud  inquisitione  inde  capiendo  et  in  cancellariam  nostram  retorr 
nand^.     Et  ulterius  sciatis,'  quod  nos,  authoritate  pradict4,  ^ro  nobis, 
haredibus  et  successoribus  nostris,  concedimus  ac  licentiam  damus,  quod 
bene  licebit  prctfatis  duodecim  gubematoribus  et  successoribus  suis^ 
postquam  dicta  rectoria  et  ecclesia  de  Crediton  pradictd  primo  et 
proxime  vacaverit,    et   ad  manus   et  possessionem  suam  devenerit, 
prasentare  unum  clericum  habilem  et  idoneum  loci  ordinario  et  dicecc" 
sano  fore  vicarium  dicta  ecclesia  de  Crediton ;  et  ita  de  tempore  in 
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1629.     temptts  quoties  eadem  ecclesia  de  vicario  ibidetn  vacate  contigerit,^^ 
^^-^       And  he  made  a  perpetual  body,  and  to  have  the  charge  of  souls  in 
V.         the  parish  ofCrediton;  and  after  the  church  of  Exminster  became 
void,  the  governors  to  provide  a  house  for  the  vicar,  and  the  gover- 
nors to  distribute  reasonable  sums  among  the  poor  parishioners  of 
Crediton  to  be  appomted  by  the  bishop  of  the  diocese,  and  to  assign 
a  rent  of  201.  for  the  maintenance  of  the  vicar  and  his  successors. 
-^  Sciatis  vlteriusj  quod  nos,  de  uberiari  gratia  nostril  ac  ex  certd  «f- 
entid  et  mero  motu  nostrisy  necnon  atdhoritate  nostrd  supremd  et  eccle» 
siasticd  pradictdy  qudjimgimur,  pro  nobis^  heeredibus  et  successoribus 
nostrisyperprcesentes  concedimus  ac  licentiam  damus^  quod  quamprhnUm 
dicta  ecclesia  et  rectoria  de  Exminster  vacare  contigerit^  aut  quampri'- 
[  441  ]    nmrn  possessorem  ejusdem  ecclesice  et  rectoria:  dicti  duodecim  guber^ 
natores  aut  successores  sui  adeptifuerint^  Sfc,  unum  clericum  habilem  et 
idoneum  loci  illius  ordinario  ad  eandem  ecclesiam  sic  vadantem  nominal 
bunt  et  pnesentabunt ;  et  ita  de  tempore  in  tempus  in  perpetuum  quotia 
eadem  de  vicario  vacare  contigerit.     Qui  quidem  clericus  sic  nominatm 
et  prasentatuSi  acper  dictum  ordinarium  hci  illius  canonice  instiiutus 
et  inductuSf  naminabitur  et  erit  perpetuus  vicarius  ejusdem  ecclesia  de 
Exminster*  —  He  made  the  perpetual  vicar  a  body  corporate  and  to 
have  perpetual  succession  and  the  charge  of  souls  within  the  parish 
.  of  Exminster.  —  The  governors  to  provide  a  house  for  him,  and  to 
distribute  among  the  poor  parishioners  there  a  reasonable  sum,  and 
to  pay  him  12/.  by  the  year,  and  power  given  to  the  govemon 
to  grant  12/.  by  the  year,  and  a  house  unto  the  vicar  of  Exminster 
and  his  successors,  —  a  discharge  of  the  vicars  of  Credit&n  and  £sr- 
minster  of  the  first  fruits.  — 

That  Edward  the  sixth  died,  queen  Mary  being  his  sister  and  heir: 
that  queen  Mary  died,  queen  Elizabeth  being  her  sister  and  heir: 
that  on  the  last  day  of  September  158S,  JVm.  Ijcveston  the  rector  of 
the  church  of  Exminster  died ;  when  the  governors  entered  into 
the  rectory:  that  on  the  SOth  of  October  1585  the  governors  pre- 
sented one  JVm,  Randall  to  the  vicarage  of  Exminster  unto  die 
bishop  of  Exeter^  who  was  admitted,  instituted,  and  inducted :  that 
Wm.  Randall  until  1  June  1625  had  a  mansion-house  by  the  np- 
pointment  of  the  governors,  and  after  the  1  st  of  Jitne  he  had  a  house 
by  virtue  of  a  gift  made  by  the  governors  under  their  common 
seal,  and  had  also  a  pension  of  12/.  by  the  year  gi*anted  unto  him 
and  his  successors :  that  on  the  10th  of  Feb.  4  Car.  Wm.  Randall 
died :  and ,  the  jury  find  that  there  was  not  any  other  endowment 
until  the  1st  of  June  1625:  that  queen  Elizabeth  died,  king  Jomia 
being  her  cousin  and  heir:  that  Valentine  late  bishop  of  Exeter^rvs 
chosen  to  the  bishopric  of  Exeter  —  that  on  the  29th  Ded.  19  Jb. 
there  .was  a  grant  in  commendam  unto  the  bishop  of  Exeter^  %h6 
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was  afterwards  consecrated:  that  on   ISth  Jub/j  22  Ja.  tlieking     1629. 
presented  the  bishop  o(  Exeter  unto  the  rectory  of  Exmhister^  who      ^^ 
was  instituted  by  the  archbishop  of  Canterbury,  and  inducted  by         v. 
Wm.  Randall  clerk  by  the  commandment  of  the  archbishop :  that      ^*^^* 
the  value  of  the  benefice  is  S3/.:  that  Vixkg  James  died,  ]dng  Charles 
being  his  son  and  heir :  that  5  Jan,  22  Car.  Valentine  bishop  of 
Exeter  died :    that  7  Jan,  3  Car.  king  Charles  presented  one  IVm. 
Morden  to  the  church  oi  Exminster,  who  was  admitted,  instituted, 
and  inducted :  that  10th  March,  4  Car.  Wm.  Morden  died  seised  of 
the  rectory  proiit  lex  postidat:  that  16  March,  4  Car.  Wm.  Randall    [  442  ] 
died :    that  Joseph  Hall  was  elected  bishop  of  Exeter ;  that  the 
governors  presented  one   William  Randall  to  the  vicarage  of  .Br- 
minster  under  their  common  seal :  that  24th  March,  4  Car.  the  king 
presented  Thomas  Alden  unto  the  rectory  of  Exminster,  who  was  ad- 
mitted, instituted,  and  inducted ;  and  the  presentation  was  by  lapse 
or  any  other  title,  be  the  church  void :  that  10  May,  5  Car.  the  de- 
fendant Hefity  Tothill  sowed21  acres  of  rye,  4  acres  of  barley,22  acres 
of  beans  and  peas,  and  did  not  set  forth  the  10th  part  from  the  nine 
parts,  nor  agree  with  the  plaintifi^  but  on  the  last  day  of  September, 
5  Car.  took  and  carried  them  away  against  the  form  of  the  statute ; 
and  that  the  tenth  part  so  taken  and  carried  away  by  the  defendant 
was.  worth  8/.  the  treble  value  whereof  is  24/.     And  if  upon  the 
wliole  matter  the  court  shall  think  that  the  defendant  doth  owe 
24Z.  then  tliey  find  that  he  oweth  24/.;  and  if  not,  then  not:  and 
as  to  the  66/.  of  the  90/.  they  find  that  he  doth  not  owe  the  66/. 

The  case  is  shortly  this: 

King  Edward  6.  being  seised  of  the  advowson  of  the  church  qf 
Exminster  in  the  county  of  Devon  Which  is  presentative,  doth  by  his 
letters  patent  2  Apr.  1  E.  6.  create  the  corporation  of  the  twelve 
governors  of  the  goods  and  hereditaments  of  the  church  of  Crediton^ 
the  same,  corporation  consisting  all  of  laymen ;  and  by  the  same 
letters  patent,  the  church  at  that  time  being  full  by  the  presentation^ 
admijssion,  institution,  and  induction  of  oue  Wm.  Leveston,  doth 
grant  the  advowson  of  the  same  church  unto  the  twelve  governors 
and  tbeir  successors ;  and  reciting,  that  Wm^  Levesion  is  rector  of  the 
church,  doth  appropriate  the  rectory  and  church  of  Exminster  xxnt/o 
the  twelve. governors  and  their  successors,  and  doth  grant  the  rectory 
aiid  chprch  unto  them  and  their  successors  for  their  proper  use;  aqd 
when  the  church  of  Exminster  shall  become  void  by  the  death,  rasig- 
natipn,  or  deprivation  of  Wm.  Leveston,  th^t  the  said  governors  and 
their  successors  may  appropriate  the  said  rectory  and  church,  and 
convert  it  to  their  proper  use,  and  hold  and  enjoy  it  accordingly ; 
and  this  without  any  presentation,  admis^io^,  of  induction  of  any 
ii)Cuml^ent  to  the^said  church,  and  witliout  the  jiapypediment  or  hind- 
rance of  the  king,  liis  heirs  and  successors,  or  any  other,  and  without 
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1629.  paying  any  first  fruits  or  tenths :  and  when  the  church  of  Exminsler 
"  'jUderT  ^^^^  become  void,  doth  give  power  to  nominate  and  pres^it  a  clerk 
V.  unto  the  church,  who  shall  be  a  perpetual  vicar  of  that  church ;  and 
doth  give  power  to  assign  a  house,  and  12/.  by  the  year  rent,  unto 
the  vicar  and  his  successors  for  his  maihtenance.  On  SO  Sept. 
C  443  ]  25  Eliz.  Wm.  Leveston^  the  incumbent  dieth.  On  SO  Oct.  25  EUz. 
the  twelve  governors  under  their  common  seal  present  one  Wm. 
JRandaU  to  the  vicarage  of  Exminster^  who  is  admitted,  instituted, 
and  inducted,  and  hath  a  house  assigned  unto  him,  and  the  rent  of 
12/.  by  the  year  paid  unto  him.  On  IS  Jufy,  22jcu  the  king 
presents  Valentine  Daxye  bishop  of  Exeter^  who  hath  power  to  take 
a  church  in  commendam,  unto  the  church,  who  is  admitted,  insti- 
tuted, and  inducted.  On  11  June  1625  the  governors  endow  the 
vicar  of  Exminster  and  his  successors  with  a  house  and  121.  rent,  ac- 
cording unto  the  purport  of  the  letters  patent  On  5  June^  2  Car. 
the  bishop  of  Exeter  dieth.  On  7  June^  S  Car.  the  king  presenteth 
Wm.  Morden  to  the  church,  who  is  admitted,  instituted,  and '  in- 
ducted. On  10  March^  4  Car.  Wm.  Morden  SitXh.  On  16  Mar. 
4  Car.  Wm.  BandaU  dieth.  On  24  Mau  4  Car.  Thomas  Alden  is 
admitted,  instituted,  and  inducted. 

And  I,  being  of  counsel  with  the  plaintiff  concdve  that  die 
judgement  ought  to  be  given  for  the  plaintiff.  For  I  conceive 
that  the  appropriation  made  by  the  patent  of  2  jfyr.  1  E.  6.  unto 
the  twelve  governors,  was  ill  in  its  creation;  1st,  in  respect  that 
they  are  a  lay  corporation,  thftt  is  to  say,  a  corporation  of  laymen: 
2dly,  in  r^ard  that  there  was  not  an  endowment  of  a  vicar  accord- 
ing unto  the  statute  in  that  case. 

As  concerning  the  first  point,  which  is,  whether  the  appn^ri- 
ation  made  unto  the  lay  corporaticHi  be  good  or  not,  I  hold  it  is 
not  good.  1st,  In  regard  that  after  the  appropriation  made,  there 
is  a  cure  of  souls  remaining;  and  die  body  unto  whom  the  appro- 
priation is  made  is  in  law  the  perpetual  incumbent  of  the  staoe,  and 
the  parson  of  that  church.  And  this  lay  corporation  being,  of  that 
quality  that  it  cannot  have  cure  of  souls,  nor  be  parson  of  the- 
church,  the  appropriation  made  cannot  be  good.  And  that  after  the 
appropriation  it  remdneth  parson,  appears  by  divers  books. 

19  E.  3.  qtiare  impedit  19.  Upon  a  qtiare  impedit  brought  by  the 
abbot  of  M.  against  the  dean  and  chapter  of  JS.  and  against  J.  G. 
and  T.  W.  J.  G.  and  T.  W.  pleaded,  that  they  held  the  church  of 
D.  annexed  unto  their  prebend,  as  parson  imparsonee ;  and  so  it 
was  full  by  20  years;  judgement  of  the  writ.  And  it  appeareth  by 
this  book,  that  the  appropriation  was  made  unto  the  prebend  by 
William  the  Conqueror;  and  there  it  is  shewn,  that  the  king  at 
that  time  might  make  an  appropriation;  hut  Herle  ssith^  that  the 
law  was  taken  otherwise  now. 


CASES.  444 

45  E*  3.    Datren,  presentement  8.   Upon  an  as^se  of  darren     1631. 
presentement  brought  by  John  Newers  against  the  prior  of  F.  he   ""^^[^ 
pleaded,  that  he  held  the  church  in  proper  use,  anil  it  was  fiill  of        ▼. 
himself  days  and  years  before  the  writ  purchased:  and  the  appro-     ^^^^^ 
priation  appeareth  to  be  made  by  licence  of  the  king,  patron,  and 
ordinary. 

S3  £•  3.  Aydderqy  103.  A  writ  of  right  being  brought  of  the 
advowson  of  H.juxta  &iz^.  against  the  dean  of  Siqffbrd,  he  pleaded, 
that  he  held  it  as  a  chapel  annexed  unto  the  deanry  in  praprios  usus^ 
and  that  the  king  granted  unto  him  the  deanry ;  and  so  prayed  aid 
of  the  king*  And  there  it  appeareth,  that  of  that  chapel  he  was  in 
nature  of  a  parson. 

22  E.  3.  2.  &  12.  Upon  a  quare  impedit  brought  by  Jame^ 
jyAudeUy  a^nst  the  abbot  of  &  of  a  church,  the  abbot  pleaded, 
that  that  which  is  called  a  church  was  a  chapel  annexed  to  the 
church  of  C  which  he  held  in  proper  use;  and  sheweth  how  it  was 
appropriated ;  and  he  was  driven  to  answer,  4*^. 

38  H.  6.  19.  &  20.  An  abbot,  that  hath  a  church  appropriated 
unto  him,  is  a  parson  that  may  have  a  spoliation,  juri^  utrum^ 
or  other  writ,  as  a  parson;  for  he  is  both  abbot  and  incumbent. 
KN.B.  37. 

F.  N.  B.  38.  &  26  H.  6.  Brie/e  al  eoesque  6.  Where  the  de^ 
fendant  doth  claim  the  advowson,  as  parson  imparsonee,  howbeit 
that  the  title  be  found  for  the  defendant,  he  shall  not  have  a  writ 
to  the  bishop.  And  the  quare  impedit  was  brought  against  the 
master  of  St.  Lawrence  Poultney. 

F,  N.  B.  49  E.    If  an  abbot  or  prior  be  parson  imparsonee  of 

any  church,  and  alien  the  land  of  his  rectory,  his  successors  shall 

have  d^  juris  utrtm  to  recover  this  land,  and  not  other  writ;  for  that 

he  shall  have  it  as  parson.    And  by  7  Eliz.  Dj/.  248.  if  part  of  the 

rectory  be  demanded  against  him,  it  shall  be  demanded  against  him 

as  parson. 

il  H.  4.  68.  by  Thiming^  an  abbot,  that  hath  a  parsonage  ap« 

'propriated  unto  his  house,  shall  be  named  parson,  and  shall  have 

aid,  and  a  juris  uirum  as  parson.  And  by  F.  N.  J3.  50.  F.  he  ought 

to  be  nam^  parson  in  the  writ    21  H.7.  5.  C<mm.  500.  GrendtnCs  Supra  is«. 

case. 

12  //•  4. 20.  Where  the  prior  of  Burton  made  title  by  prescrip- 
tion in  a  plaint  upon  an  assise  to  a  rent,  the  writ  was  abated,  be- 
cause he  claimed  it  in  right  of  his  parsonage,  and  did  not  name 
himself  parson^ 

19  H.  3.  Juris  utrum  16.    Prooisum  est  coram  domino  regeet  con^    [  445  ] 
silio  suOj  et  episccpis,  comitibus^  et  baronibus  suisj  quod  omnes  viri  re^ 
ligiosi  quicunque  sint  qui  h'abent  ecdesias  parockiales  in  proprios  usus^ 
habeant  de  ccetero  assisam^  ad  rccognoscendum  utrum  feodum  sit  libera 
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1631.     eleemosinay  eodem  modo  et  per  verba  cansueta^  secundtan  quod  clerid, 
rectorcs  ecelesiarum  habent  illaSy  ei  vocentur  parsona  in  brevibus  sieui 


V.         et  clerici  existen.  cedes,  conventual,  et  earumfeod.  de  quibus  htffusmodi 
TotkilL      assisce  capiantur. 

21  //.  7.  1 .  23.  &  4.  A  parsonage  that  was  apprc^riated  unto  the 
priory  of  J?.  which  was  a  cell  of  the  abbey  of  Caen  in  Normand^j 
stood  charged  with  an  annuity  by  prescription ;  and  king  Ednoard 
the  3d  seized  all  the  alien  priories ;  and  afterwards,  by  an  act  of  par- 
liament made  in  the  time  of  H.  5.  it  was  enacted,  that  all  the  lands 
seized  in  manner  aforesaid,  should  remain  in  possession  of  the  king, 
his  heirs  and  successors;  and  afterwards  king  Edward  the  4th 
granted  the  parsonage  unto  the  dean  of  St  Stephen  and  his  succes- 
sors ;  and  agreed  there,  first,  that  the  dean  ought  to  be  charged  as 
parson.  And  a  difierence  was  there  taken,  where  there  was  spiri- 
tual administration :  for,  if  spiritual  administration,  then  a  layman 
not  capable  of  it;  but,  if  not  a  spiritual  administration,  then  a  lay- 
man capable.  And  yet  it  was  there  said,  that  the  king  had  seyeril 
benefices  in  Wales  continually  in  his  hands,  and  that  several  lords 
had  parsonages  in  their  proper  use :  but  Frawike  saith,  that  they 
had  them  by  the  assent  and  agreement  of  the  supreme  head. 

27  H.  8.  5.  A  parsonage,  that  stood  charged  with  an  annuity, 
was  appropriated  unto  the  master  of  the  college  of  Wyer  after  time 
of  mind ;  and  upon  a  writ  of  annuity  brought,  it  was  holden,  that 
it  ought  to  be  brought  against  him  as  parson,  and  he  ought  to  be 
named  parson ;  and  the  seisin  being  alleged  after  the  appropriation, 
the  appropriation  need  not  to  be  shown  in  the  count 

6  //•  8.  Croke  169.  {a)  by  Boteler,  in  case  of  consolidation  and 
appropriation,  tlie  parsonage  remaineth,  and  hath  its  essence :  for, 
if  the  church  of  Dale  hath  an  annuity,  which  is  detained,  and  after 
the  church  is  consolidated  to  the  church  of  B,  he  ought  to  bring 
his  writ  of  annuity  by  the  name  of  parson  of  Dale  ratione  ecdesia 
sua:  de  Dale  annexed  to  B. 

And  so  it  appearing  by  these  books,  that  after  the  appropriation 

made,  the  parsonage  remaineth,  the  incumbency  and  cure  of  souls 

continueth ;  when  the  corporation  is  of  that  nature,  that  it  may  not 

[  446  j   be  parson,  nor  be  incumbent,  nor  have  cure  of  souls,  the  appiVipri- 

ation  unto  such  a  corporation  may  not  be  good. 

2dly.  The  rectory,  which  in  its  nature  consisteth  of  glebe  and 
I  know  not  tithes,  is  Called  beneficium  ecclesiasticumj  which  is  defined  definita  el 
deEnition  it  spirituoli  muncri  conjunctajurtum  ecclesiasticorum  portio^  certts  dcdibus 
tdcen,  nor  sacris  in  hoc  assignata^  ut  perpetud  per  clericos  ad  vitam  utenda  cfc- 
that  I  read    ^'^^  legitime  assignetur;  whereof  a  la3rman  is  not  capable. 

■  I  M^^^—        ■  ■  ■  .  ■  I  M  ,  ,  ,  I  ^ 

(a)  The  book  here  referred  to  under  the  naxne  of  Croke,  is  £inlufay*s  Rqnirta,  wluch 
Were  edited  by  John  Croke,  Mrjetnt  at  law. 
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Beg.  33.  F.  N.  B.  49.  N^  the  trrit  of  Juris  idrum,  which  is,  "  pa-  1631. 

**  rati  Sacramento  recognoscere  utrwn  sit  libera  eleemosina  pentinens  '~n^ — 
^^  adecclesianij  an  laicumfeodxtmi^  sheweth,  that  the  glebe  and  tithes         v. 

belong  unto  churchmen  and  ecclesiastical  persons,  and  not  unto  "^^^^ 

laymen.  *  the  manu- 

SelcU  Hist.  112.  The  council  of  La/^a»  holden  in  the  y^ar  1028  ^Sy!^'' 
hath  this  canon :  ^^  Decimas  quas  in  usum  pietatis  concessas  esse  cano^ 
*^  tfica  autJioritas  demonstrat,  a  laicis  possideri  apostolicd  atdhoritate 
"  prohibemus.  Sive  cnim  ah  episcopis^  vel  regibus^  vel  quibudibet  per^ 
**  sonis  eas  acceperint^  nisi  ecclesia  reddideritUy  sciant  se  sacrilegii 
"  crimen  incurrereJ^  And  this  canon  is  iterated  in  the  general 
council  of  Lateran  holden  in  the  year  1139. 

Id.  113,  114.  And  however  it  is  dear  that  anciently  the  use  of 
infeodations  or  conveyances  of  the  perpetual  right  of  tithes  into  lay 
hands  was  frequent ;  and  are  stiled  in  the  canon  laws  dedma  laicis 
infeudum  concessce^  nnd  Jeudales^  and  infetidata,  and  were  mere  lay 
possessions  and  determinable  before  the  secular  judge ;  yet,  since 
tlie  year  1 180  and  the  council  of  Lateran^  which  is,  ^^  Prohibemus 
^^  fie  laici  decimas  cum  animarum  suarum  periculo  detinentes  in  alios 
**  laicos  possint  aliquo  modo  transferreg  si  quis  vero  reccpcrit^  et  ec- 
**  clesia:  nan  reddiderit^  christiand  sepuUurd  privetw;**  the  infeoda- 
tion  of  tithes  hath  ceased,  and  the  canon  hath  been  received  for  a 
binding  law. 

Id.  107  —  8.  An  epistle  of  Peter,  abbot  otClugrn/,  to  St.  Ber^ 
nard,  abbot  of  the  Cistertian  order  at  ClairoauXj  about  the  monks  of 
Clugtiy  their  possessing  of  a  large  number  of  parochial  tithes.  The 
Cistertians  had  divers  complaints  made  against  them,  and  one  was 
upon  tills  very  point  in  these  words :  ^^  Ecclesiarum  parochialiumprimi^ 
^^  tiarum  et  decimarum  possessiones  qute  ratio  vobis  contulit  ?  cum  Juec 
**  omnia  non  ad  monachosj  sed  adclericos,  canonicd  sanctione  pertine^ 
**  ant:  iUis  quippe  quorum  officii  est  baptizare,  et  pradicare,  et  reliqua, 
**  qua  ad  animarum  pertinent  salutem,  gerere,  hac  concessa  sunt,  ut  non 
**  sit  necesse  eis  implicari  seculwibus  negotiis;  sed,  quia  in  ecclesid  labo» 
**  rant,  in  ecclesid  vivant.**  And  the  abbot  gave  his  reason  for  their 
enjoying  of  tithes  thus :  *^  Quia  monachi  ex  maximd  parte  Jidelium 
<^  sdhdi  invigilant,  licet  sacramenta  minimi  ministrant,  astimamus  ip*  . 
"  sorum  primitias,  decimas,  et  oblationes,  et  qtueque  beneficia  eos  digne  [  447  ] 
**  ^055^  suscipere,  quoniam  et  reliqua  poptdo  Christiana  a  presbyteris 
^^Jaciunt  ex/uberi."  And  another  of  greater  note  than  this  abbot, 
viz.  Peter  Damien,  pretends  special  charity  towards  the  poor  for 
sufficient  reason  why  monasteries  and  hermitages  had  tithes  given 
to  them :  **  Ut  copiosiora*'  saith  he,  "  alimenta  prqficiant,  dantur  in 
**  monasteriis  et  eremis  dedma  quorumcunque  praveniuum,  non  modo 
«  pecorum,  sed  et  omicum  paritef'  et  aoorum^ 
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1681.  Id,  128.  Alexander  the  third  directed  the  bishop  of  Amiens  to 
decree,  that  a  gift  of  tithe  by  an  abbot  into  lay  hands  was  void^ 
quoniam  sanctuarium  dejure  hcereditario  possideri  non  debet. 

Id.  123.  Tithes  are  called  Bes  dominicce^  and  Dominica  substanr 
tiuy  and  Dei  census;  and  by  the  ancients  are  stiled  Patrimonia 
pauperunij  Tributa  egentium  anitnarum^  Stipendxa  pauperum^  hospOum^ 
peregrinorum ;  and  the  clergy  were  not  to  use  them  quasi  suisy  but 
quasi  commendatis,  as  the  words  are  of  the  council  of  Nanies.  And 
Pope  Alexander  the  third,  in  an  epistle  to  the  bishop  of  Bheims^ 
saith,  Non  ah  hominibus^  sed  ab  ipso  Deo  sunt  institute ;  and  in 
another  to  the  bishop  of  Amiens^  he  calleth  them  Sanctuarium. 

^Lindwood  (a)  in  his  title  De  locato  et  conductor  cap.  Ucety  Sfc.  ver. 
PortioneSj  saitli,  "  Ante  illud  concilium"  (which  was  the  council  of 
Lateran  holden  under  Alexander  the  3d.)  "  bene  potuerunt  laid  d&- 
*^  cimas  infeudum  retinere^  et  eas  aUeri  ecclesiiB  vel  manasterio  dare; 
"  non  tamen  post  tetnpus  dicti  consilii^  And  with  this  agree 
10  H.  Y.  18.  7  E.  6.  Dy.  84.  2  Rep.  44. 

The  preamble  of  the  statute  of  32  H.  8.  c.  7.  doth  recite,  that 
divers  of  the  king's  subjects  being  lay  persons,  having  parsonages, 
vicarages,  and  tithes,  cannot  by  the  order  and  course  of  the  eccle- 
siastical laws  of  this  realm  sue  in  any  ecclesiastical  court  for  the 
wrongful  withholding  and  detaining  of  the  said  tithes  or  other 
duties ;  nor  cannot  by  the  order  of  the  common  laws  of  this  realin 
have  any  due  remedy  against  any  person  or  persons,  their  heirs  or 
assigns,  that  wrongfully  withhold  or  detain  the  same.    And  by  this 
statute  there  is  a  remedy  provided  for  laymen. 
Supn  167.        2  Rep.  44.  in  the  bishop  of  Winchestet's  case  it  is  resolved,  that 
none  by  the  common  law  hath  capacity  to  take  tithes  but  only  spiri- 
tual persons,  or  persona  mixta :  and  regularly,  no  mere  layman  was 
at  common  law  capable  of  them,  but  in  special  cases ;  for  no  layman, 
but  in  special  cases,  may  sue  for  them  at  the  common  law  in  court 
christian,  or  for  subtraction  of  them.     But,  it  was  there  resolved; 
that  he  was  capable  of  a  discharge  of  tithes  at  the  common  law  in 
[  448  1    ^^  ^^^  lands,  as  well  as  a  spiritual  man ;  for  the  parson,-  patron; 
and  ordinary  might  at  the  common  law  discharge  a  parishioner 
of  tithes  in  his  land ;  or  he  may  be  discharged  by  comix)sition ; 
but  may  not  prescribe  in  non  decitnando,  as  a  spiritual  person 
may  do. 

2  £.4.  15.  A  temporal  man  may  not  have  an  action  in  court 
christian  for  tithes :  and  one  that  taketh  a  lease  of  tithes  may  have 
his  remedy  at  the  common  law  for  his  tithes  taken  away,  and  the 
court  shall  not  be  ousted  of  jurisdiction ;  for  the  lessee 'hikth  them 
as  a  lay  chattel  and  in  his  own  right 


-     (a)  Ch.  S.  I.  to.  79.  a.     Paris  ed.  1505. 
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25  H.  8.  Br.  Jurisdiction  95.    If  the  lord  of  a  manor  claimeth  the     1631. 
tithes  of  such  lands  in  D.  to  find  a  chaplain  in  D.  and  the  parishi-    *~^^Z7 
oners  chum  them  also  for  the  same  purpose ;  dicitur  pro  lege,  the  lay         v. 
court  shall  have  jurisdiction  between  them,  and  not  the  spiritual     ^'^^**'^ 
court,    i?  Rep.  46.  Pigot  and  Heron^s  case^  a  layman  owner  of  tithes  Supra  2oa 
in  this  mMiner. 

7  E.  6.  Dy,  83,  84,  85.  It  appeareth,  that  since  the  statute  of 
32  H.S.  c.  7.  a  layman  may  have  tithes,  and  may  bring  an  assise 
or  other  real  action  for  them,  as  he  may  do  of  any  other  temporal 
inheritance. 

Lindwood  in  his  title  De  locato  et  conductor  and  chapter  on  the 
constitution  of  John  Peckham,  archbishop  of  Canterbury,  Ecclesia: 
ne  cotiferantuTj  Sfc.  and  ver.  Nisi  personis  ecclesiasticis^  saith,  **  Quod 
*^  persona  ecclesiastica  dicitur^  non  solum  persona  ordinata  ad  quce- 
**  cunque  alia  ministerio  ecdesiastico  depUata.  Unde  Conversi, 
"  Ptenitentesy  Templariiy  et  Hospitalarii,  ministerio  ecclesiastico  de- 
"  putaiij  dicuniur  Persome  Ecclesiastica.  Item  quacunque  persona 
**  regulares  dicuntur  Persona  Ecclesiastica.  Cum  itaque  hujusmodi 
**  pei'sonarum  ecclesiasticarum  plures  sint  in  statu  laicali,  et  non  cle- 
•*  ricalif  quotes  sunt  Templarii  et  Hospitalarii,  et  mtdti  qui  dicuniur 
"  Conversij  apparety  quod  talibus  laicis  ecclesia possunt  tradi  adjlrmam. 
"  Et  ubi  simpliciter  statuitWy  ne  laiais  ecclesias  teneat  adjlrmam^  non 
*^  distinguendoy  utrum  sit  laicus  professione  et  habitu^  necne.  Sed  illud 
**  puto  intelligendum  de  hisy  qui  sunt  mere  laid  tam  habitu  quam  pio- 
fessione.     Nam  Conversiy  et  alii  pradicti  divino  officio  mancipatiy 

licet  non  sint  ordinati,  tamen  ratione  prqfessionis  et  habitus  differ^ 
**  unt  ab  aliis  laicis.  —  Et  regulariter,  verum  estj  quod  laid  non  pos^ 
**  suntf  nee  debent  tenere  ecclesias  adjirmam.  —  Clerico  seculari  defi- 
"  cientCj  ob  magnam  necessitatem  poterit  episcopus  dispensare,  ut  eccle- 
**  sia  committatur  laico  per  viamjirma  ad  tempus.^* 

Lindwood  in  the  same  title,  cap.  "  Licet  bona^^  Sfc.  ver.  "  In 
**  suos  ususy*'  "  DednuVf  et  alia  in  ecclesiis  obvenientia  non  sunt  laids  r  449  i 
^^  concedenday  viz.  ut  oblationes  vel  dedmas  habeant  per  viam  tituli,  et 
"  Jtire  suo.  Secus  tamen  esty  si  in  laicufn  transferaiur  merafacuUas 
"  factiy  scil.  perceptionisjructuum  per  xnamjirma.  Nam  merumjacti 
'<  exercitium  sine  titulo  bene  cadit  in  laicum:  potest  enim  laicus  esse 
**  procurator  in  causis  spiritualibus.^  And  in  the  same  chapter, 
"  Asserunt  non  ligariy*  "  Benefidum  tenetur  ut  proprietasy  non 
^*  autem  ut  beneficiumy  quando  non  obtinetur  per  instiiHtionem  canonic 
**  caniy  nee  consideratur  vacatio  per  mortem  pralati;  sed  commoditas 
**  Jructuum  perdpiendorum  aliquibus  conceditur  per  superiorem  alioy 
**  utputay  dcario  coram  animarum  inibi  gesturo.  Et  bene/Ida  tenetU 
•*  non  ut  beneficiay  sed  ut  proprietatemy  quorum  cura  exercetur  per 
**  vicarium  perpetumm  constitutum  in  dsdemJ*  And  in  the  same 
chapter,  "  Portionesy^  "  Ha  portiones  potuerunt  j^ervenisse  ad  loctm 
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1^31 .  **  religiosum  de  cancemone  etiam  laici^  cum  iolius  Dioecesani  tcmemu 
^^  de  decimis  vel  proventibus  quas  laicus  talis  ab  ecdesid  alia  habuit  in 
*^  Jeudum  ab  antiquo.  Et  hoc  verunij  si  tales  portiones  decimarum  eis 
**  donatajiterunt  ante  Concilium  Lateranense^  quod  celebratumjuerit 
**  anno  Domini  1180.  tempore'  Alexandri  tertii.  Nam  ante  iUud 
*^  Concilium  bene  potuerunt  laid  decimas  in  Jeudum  retinercy  et  eas 
*^  alteri  ecdesia  vel  monasterio  dare  /  nan  tamen  post  tempus  dicti 
«  Condia:' 

In  the  same  chapter,  "  Appropriationumy*  ••  Appropriatio  locum 
'^  habet  in  omni  casu  quo  ecclesia  tenetur  ut  proprietas^  sive  agatur  de 
**  ipsius  totalitate^  sive  de  ejus  parte*  Et  appropriatio  in  largo  modo 
^  sumpta  sonat  in  casum  iUum  quo  beneficium  detur  in  usus  proprios. 
**  Sed  hie  adverte^  quod  quandoque  jura  loquuntur  de  casu  vel  Jure  do-- 
*^  nationis  ecclesiafacta  loco  religioso^  vel  alteri;  quandoqtie  de  casu 
**  vel  Jure  unionis  sive  annexionis  facta  tali  loco.  Et  in  appropri^ 
•*  ationum  Uteris  solet  superior  uti  his  terminis^  *  Unimusy  annecti* 
^^  mus  et  incorporamusy  et  earn  in  proprios  usus  perpetub  obtinendam 
'^  concedimus:*  qua  omnia  et  singula  quandam  diversitatem  im- 
**  portantj  alids  esset  nugatio  et  inculcatio  terminorum^  quod  repro' 
**  batur  injure*  Et  multiplex  est  unio.  Fit  enim  unto  eccUsiarum^ 
*^  quando  una  subjicitur  alteri :  et  per  talem  unionem  non  prafudi^ 
"  catur  dicecesdno  cui  suberat^  nisijiat  de  ejus  consensu  ;  etiamsi  con- 
^^Jirmetur  per  Papam,  nisi  id  in  confirmatione  exprimatur.  Fit 
*<  etiam  unio  eccletiarum  sic  quod  unus  sitpralatus  ambarum  /  et  tunc 
**  utraque  remanet  in  statu  suo  utprius,  exceptd  sola  pralaturd.  Fit 
*^  etiam  unio  duarum  ecclesiarum  ad  invicem,  et  tunc  consuetudines  et 
^*  privilegta^  qua:  in  alterd  earum  habefUur  meliora  et  humaniorOf 
^^  tenenda  sunt.  Fit  quoque  unio  ecclesiarum,  cum  conventualis  in 
"  cathedralem  eligitWy  et  idem  est  pralatus  utriusque*  Et  hanc/acit 
r  450  ]  **  solus  Papa.  —  Ecclesia  parochialis  ad  religiosum  loatm  proprie  non 
^^  Jit  unio,  sed  potius  donatio.  Nam  unio  proprie  locum  habet  in 
'*  rebus  qua  sunt  ejusdem  natura,  utputa,  in  duobus  prioratibus,  vel 
f  **  in  duabus  administrationibus  vel  obedientiis,  in  qmbus  religiosi 

**  subjectionem  habent.  Sed  verum  est,  quod  ecclesia  parochialis 
"  sacularis,  et  cui  solet  deserviri  per  dericos  saculares,  non  est 
«*  ejusdem  natura  ajus  est  ecclesia  regularise  wide  inter  resproprii 
•*  non  cadit  unio,  licit  fructus  talis  ecclesia  possint  incorporari  aliis 
"  Jructibus  ecclesia  regularis,  sic  ut  religiosi  ipsosjructus  percipiant 
**  in  usus  proprios,  reservati  congrud  sustetUatione  pro  ministris  in 
**  tali  ecclesid  deseroituris!* 

Lindw.  tit.  De  Judiciis,  {a)  cap.  « Item  omnes,^*  ver.  "  Personal 
"  ecclesiasticas,^*  **  Persona  ecclesiastica  sunt  Clerici,  in  quocunque 

ordine  constituti:  prater  quos  etiam  comprehenduntur  sub  his  per^ 
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**  tonii  ecclesiasticis  Templariu  HospiUdarii^  Conversij  ei  quilibet     I6S1. 
«  Beligiosi.'' 

And  so  it  appeareth  by  all  these  books  of  the  canon  law,  that^ 
until  the  council  oi  Lateran^  laymen  were  capable  of  tithes  in  point  '^^^^ 
of  pernancy ;  and  infeodations  might  be  made  unto  them,  and,  by 
consequence,  appropriations :  but,  after  the  council  of  Lateran, 
those  that  were  mere  laymen  were  not  capable  of  tithes  in  point  of 
pernancy,  although  Monks,  Templars,  Hospitallers,  and  such  other 
ecclesiastical  persons  were,  as  not  being  accounted  Laici  within  tlie 
prohibition  of  that  council.  And  this  council  being  received  in 
England,  as  it  appeareth  by  Undwood,  2  Rep.  44.  32  i/.  8.  c  ?• 
2  E.  4.  15.  and  Br.  Jurisdiction  95.  it  was  part  of  the  law  of 
England. 

Dav.  70  b.  {a)  Those  canons  which  were  received,  accepted  and 
used  in  any  christian  realm  or  commonwealth,  by  such  acceptation 
and  usage  have  obtained  the  force  of  laws  in  such  particular  realm 
or  state,  and  are  become  part  of  the  ecclesiastical  laws  of  that  na- 
tion. And  therefore  those  that  were  embraced,  allowed,  and  used 
in  Englandy  were  made  by  such  allowance  and  usage  part  of  the 
ecclesiastical  laws  of  England;  and  the  interpretation,  dispensation, 
and  execution  of  those  canons,  so  become  part  of  the  laws  of  Eng" 
land,  belong  only  to  the  king  of  England,  and  his  magistrates,  within 
his  dominions. 

7  H.  8.  Croke  (b)  181,  182.  184.  It  appeareth  that  the  decrees 
and  canons  made  by  th^  pope,  which  were  not  received  here  in 
England,  do  not  any  ways  bind :  but  it  is  admitted,  that  if  they  were 
received  here  in  England,  they  would  bind^  as  part  of  the  law  of 
England. 

26  E.  3.  55.  29  E.  S.  44.    The  constitution  of  pluralities  is  re-* 
ceived  as  part  of  the  law  of  England,  and  thereupon  by  the  accepts 
ance  of  a  second  benefice  die  first  is  void.     24  E.  3.  30.  4fltep»    [  451  J 
75.  79. 

29  E.  3.  44.  The  sheriff  upon  a  writ  of  accompt  returneth,  Cle- 
ricus  est  beneficiatm,  fwn  habens  laicum  feodum,  and  no  capias  might 
be  granted  against  him,  because  it  appeared  that  he  had  a  benefice* 
Bracton,  c.  2.  ^^  Leges  Anglicana  et  consueliulines  approbates  con- 
^^  sensu  utentium,  et  sacratnento  regum  confirmata  mutari  nonpoterunt, 
*^  nee  destrui  sine  cammuni  consensu  et  consilio  eorum  omnium  quorum 
**  consilio  et  consensu  Juerunt  promuIgcOa :  in  melius  tamen  convertt 
^^  possunt,  etiam  sine  eorum  consensu^  quia  non  destmitur  quod  in  me-- 
**  lius  commutaturJ^ 

1 1  ^.  4.  76.    If  the  king  doth  grant  unto  a  man,  that  he  shall 
hold  his  land  after  such  time  as  he  is  entered  into  religion  and  pro- 

(a)  Davji*  Reports.  (6}  See  tuinro,  445.  n. 
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IdsL     fessed^  sUoh  grant  is  void ;  for  such  a  grant  is  against  the  commott 

'^^JTZ^    law  of  the  land,  and  the  heir  upon  the  profession  and  entry  into  re- 

V.         llgion  is  to  enter  and  inherit  by  the  common  law. 

toih^.  ^  j^^  2S.  Bozourfs  case.     Where  the  queen  may  not  by  the 

Common  law  make  the  grant,  there,  a  turn  obstante  of  the  common 

law  will  not,  against  the  reason  of  the  common  law^  make  the 

grant  good  i  and  therefore,  if  the  king  will  grant  a  protection  in  a 

quare  impedit^  or  assise^  with  a  non  obstante  of  any  law  to  the  oon<- 

trary,  this  grant  is  void ;  for,  by  the  common  law,  protection  doth 

not  lie  in  either  of  those  cases  for  the  loss  that  may  happen  to  the 

plaintiff  by  such  delay ;  and  therefore  the  non  obstante  may  not 

helpj 

Comm.  (a)  398,  S99.'the  Earl  of  Leicester's  case^  and  29  E.  3.  25. 
do  agree,  that  if  one  be  attainted  by  parliament,  the  king  of  his  own 
head  may  not  reverse  this  award  made  there. 

1  Mar.  Dy.  94*.  The  king  may  not  annex  or  unite  a  manor  to  the 
duchy  of  Cornwall  by  his  letters  patent  without  authority  of  parlia- 
ment, and  make  this  parcel  of  his  duchy,  and  to  go  after  the  form 
and  course  of  the  duchy.     8  Rep.  16.  17.  The  Princes  case. 

7  Bep.  7.  CalvirCs  case^  36  H.  6.  The  king  by  hb  letters  patent 
may  not  make  any  inheritable,  who  is  not  inheritable  by  the  com- 
mon law  of  the  land :  and,  therefore,  he  may  not  grant,  that  an 
ante  natuSj  or  other  alien,  shall  take  by  descent  from  his  father, 
being  an  alien. 

5  Bep.  55*  Knighfs  case.  The  king  may  not  alter  the  law  or 
custom  of  England  by  patent     37  H.  St  Br.  Patents  100. 

49  E.  3.  4.  The  king  may  not  make  land  devisable  by  his  charter. 

Pasch.  6  Ja.  in  the  chancery,  in  the  case  of  Aulnage^  the  case  of 
one  Peckworth  and  Dawson  was  cited  to  be  adjudged,  that  a  grant 
C  452  ]    made  by  the  king  unto  an  alien  or  a  villein,  notwithstanding  that 
be  be  an  alien  or  a  villein,  will  not  be  good. 

9  Bep.  1 23.  AiUAom/  Jjowe^s  case.  The  king  by  his  charter  may 
not  alter  the  law ;  nam  id  rex  potest^  quod  dejwe  potest* 
'  And  it  being  so^  that  canons  received  here  in  England  by  the 
common  assent  of  the  king  and  his  people,  and  not  being  contrary 
to  the  law  of  God,  prerogative  of  the  king,  or  statutes  of  the  realm, 
are  become  the  laws  of  this  realm ;  and  it  not  being  in  the  power  of 
the  king  to  alter  and  change  the  laws  of  this  realm ;  this  charter  of 
appropriation,  which  maketh  laymen  capable  of  tithes,  conUnary  to 
the  law  received)  and  maketh  them  parsons  imparsonee  of  a  spiri- 
tual benefice,  cannot  be  good. 

And  whereas  it  may  be  objected,  that  it  was  only  the  council  of 
LcUeran  that  made  laymen  incapable  of  tithes  and  of  an  appropria^ 


(^)  Plowden's  Reports  or  CommciiUriet.. 
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don  granted  onto  tbem ;  and  so,  upon  the  matter,  it  was  only  malum     1691  • 
prohibikrni,  with  which  the  king  may  dispense,  as  it  appeareth  by    '  ^^^^  ' 
2  Rep.  S.  12.  1  H.  7.  8.  11  H.  7.  12.  37  //•  6.  4.  and  many  other         v. 
authorities ;  I  answer,  that  the  appropriating  of  the  rectory,  which      ^o**^ 
is  libera  eleemosina  ecclesue^  unto  a  lay  corporation,  the  giving  of 
laymen  power  to  hold  tithes  in  proprios  usus^  when  they  are  redditus 
ecclesiar^  the  making  of  laymen  incumbents  of  a  spiritual  benefice^ 
is  malum  in  se^  as  it  appeareth  by  Comm,  497.  Grendan^s  case,  where 
it  is  said  by  Dyer,  that  an  appropriation  made  unto  nuns  was  grande 
nefas^  for  they  could  not  administer  the  sacraments,  nor  say  divine 
service  to  the  parishioners ;  and  this,  which  was  under  pretence  of 
hospitality,  was  the  ruin  of  hospitality.     And  it  being  malum  in  se^ 
the  king  by  his  letters  patent  may  not  dispense  witli  it  by  any  non 
obstante  that  he  can  make. 

19  H.  6.  63.  The  kinggranteth  unto  one,  that  he  shall  not  after- 
wards be  punished  in  felony  or  trespass ;  such  grant  is  void;  for  it 
is  against  common  right  and  justice,  and  may  not  stand  with  the 
law. 

11  //.  7.  12.  The  king  may  not  dispense  with  one  to  kill  an* 
other,  inasmuch  as  it  is  malum  in  sey  and  prohibited  by  the  law  of 
nature.     So,  to  make  a  nuisance  in  the  highway. 

Dav.  75.  The  king  may  not  grant,  that  if  a  man  do  a  trespass 
unto  me,  I  shall  not  have  an  action  against  him. 

And  whereas  it  may  be  objected,  that  there  are  many  precedents 
of  appropriations  unto  lay  corporations,  colleges,  hospitals,  ^c,  and 
a  great  inconvenience  may  ensue,  if  such  appropriations  shall  be 
adjudged  to  be  void;  I  answer,  1st  summa  ratio,  qtue  pro  religione 
facit :  and  the  multitude  of  precedents,  as  it  appeareth  by  Mag"  [  453  j  - 
dalen  College  case,  11  Rep.  73.  are  not  to  bear  any  way;  for  as  it  is 
said  there  of  the  possessions  of  the  college,  so  it  may  of  this  rectory; 
that  this  rectory  which  was  given  for  the  maintenance  of  religion^ 
and  feeding  of  the  souls  of  the  parishioners,  should  be  converted  to 
a  private  use ;  scique  (as  the  statute  of  Carlisle,  31  £.  1.  speaks)  quod 
olim  in  ususpios  ad  divini  cultds  augmentum  et  catera  opera  pietatis 
charitatisve  Jiiit  erogatum,  nunc  in  sensum  reprobum  est  conversum. 
And  4  Rep.  33.  Milton's  case,  and  94.  Slade*s  case,  will  tell  you  fur- 
ther of  the  fruit  of  precedents. 

2dly.  All  such  appropriations  as  are  composed  of  ecclesiastical 
persons,  although  no  part  of  the  priesthood,  are  out  of  the  council 
of  Lateran,  and  so  no  ways  prohibited  by  the  law,  and  therefore 
such  appropriations  are  good  enough. 

1 1  Rep.  76.  Magdalen  College  case.  The  college  is  said  to  be 
temporal,  where  it  is  for  the  advancement  of  liberal  arts  and  scienoesy 
or  to  educate  young  men  in  good  literature ;  ecclesiastical^  where  it 
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1631.     oonsisteth  of  mof^  ecadesiastical  persons:  and  wSxtf  where  it  doth 

~^ —    not  only  consist  of  ecclesiastical  persons^  but  also  of  others*     And 

V,         8  &  9  Eliz.  Dy.  255.  it  is  adjudged,  that  Trintfy  college  in  Cam- 

ToMii.  iirifigg  shall  be  said  to  be  a  spiritual  corporation  within  the  statute  erf 
1  &  2  P.  &  M.  £r.  8.  for  the  statute  being  made  for  the  mainte- 
nance of  religion,  advancement  of  learning,  and  exhibition  of  poor 
scholars,  it  shall  be  favourably  expounded. 

Sdly.  I  answer,  distinguenda  sunt  tempora :  for  before  the  decree 
of  the  council  o(  Laterarij  which  was  made,  25  H»  2.  and  prohi- 
bited  the  giving  of  tithes  unto  laymen,  appropriations  might  bq 
made  unto  lay  corporations :  and  the  precedents  of  appropriationy 
unto  lay  corporations  may  be  of  appropriations  made  before  that 
time ;  and  those  are  not  to  be  resembled  unto  our  case,  where  the 
appropriation  was  made  1  E.  6. 

Comm.  496,  497.  It  is  resolved,  that  none  is  capable  of  an  ap- 
propriation but  a  body  corporate  or  politick  spiritual,  that  hath  suc- 
cession :  for  the  effect  of  an  appropriation,  at  the  first  institution  of 
it,  was,  to  make  any  body  incumbent  perpetual,  and  as  incumbent 
perpetual  to  have  the  rectory ;  and  the  houses,  and  glebe,  and  tithes, 
OS  parcel  of  it:  and  in  this  that  he  is  made  parson,  he  hath  cure  of 
souls  of  the  parishioners,  in  which  case  he  ought  to  be  a  person 
'  spiritual.  And  as  a  person  ought  to  present  unto  a  church  a  person 
spiritual,  and  not  a  person  temporal ;  so,  and  by  the  same  reason,  an 
appropriation  ought  to  be  unto  a  person  spiritual,  and  not  temporal; 
for  the  one  hath  cure  of  souls  as  well  as  the  other ;  and  they  do 
[  454  ]  not  differ  but  in  this,  that  the  one  is  parson  for  his  life,  and  the 
other  and  his  successors  are  parsons  for  even 

5  Rep.  10  Caudn/s  case^  7  E*  S.  QuUre  impedit  19.  No  man  can 
make  any  appropriation  of  any  church  having  cure  of  souls,  being 
8  thing  ecclesiastical,  and  to  be  made  to  some  person  ecclesiastical, 
but  he  that  hath  ecclesiastical  jurisdiction. 

1 1  Rep.  70.  72.  Magdalen  College  case.  The  king  who  ispersima 
mixtay  medicus  regni^  pater  patruej  et  sponsus  regni^  who  by  the  ring 
is  espoused  unto  the  realm  at  his  coronation,  shall  not  be  enabled 
to  make  an  appropriation  unto  a  lay  corporation,  which  would  be  a 
means  of  dilapidations,  decay  of  spiritual  living  and  of  hospitality, 
and,  by  consequence,  a  decay  of  religion  and  jiistice ;  and  therdbre 
it  is  true,  quod  summa  ratio  est^  qua  pro  religione  fadt :  and  as  the 
statute  of  Westm.  2.  cap.  uU.  saith,  Summa  charitas  est  facere  justi- 
tiam  singulis^  et  omni  tempore  quando  necessejuerit.  And  the  king 
being  the  fountain  of  justice  and  common  right,  and  God's  lieu- 
tenant, may  not  do  wrong  unto  the  church  in  taking  that  from  the 
church  which  was  dedicated  to  the  same.  Et  solum  rex  hoc  nan  po^ 
testjacacj  quod  non potest  infuste  c^ere. 

21 
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Imt.  S41.  Bract.  Ub.  4.  c.  8S6.     Cauas  ecdesiis  pubUcis  causis     163). 
aquiparantitn  eteccksiajungiturvice  minariss  meliorempeiestjacere        ^^. 
conditionem  suam^  deteriorem  nequaquam.  "      t. 

And  it  is  to  be  observed,  that  if  an  appropriation  may  be  made 
unto  a  lay  corporation^  the  jurisdiction  of  the  ordinary  who  bath 
power  of  visitation  and  of  certifying  profession,  is  taken  away;  the 
which  is  against  reason,  unless  it  be  with  his  own  consent.  8  Jiss. 
pL  29.  10  Eliz.  Dy.  270.  44.  Jss.pL  7.  9  H.  7.  2. 

And  the  law  hath  a  special  care,  that  he  who  is  married  unto 
the  church,  be  not  proved  a  miscreant,  a  schismatick,  an  irreligious 
person,  a  person  illiterate,  a  layman,  a  bastard,  or  a  villein,  as  it 
appeareth  by  5  Bep.  57.  Specofs  case^  38  E.  3.  2.  5  H.  7.  20. 
15  H.  7.  8.  14  H.  7.  25.  12  andJ3  Eliz.  Dy.  293.  11  /f.  7.  12. 
1 1  i/.  4.  8.  and  many  other  books ;  by  which  it  appeareth,  that  he 
may  be  reiused  by  the  ordinary ;  or.  If  not  refused,  he  may  be 
deprived  for  these  causes  after  such  time  as  he  hath  gotten  into  the 
church. 

And  by  the  same  reason  that  the  law  is  careful  who  shall  be 
incumbent,  where  he  is  to  be  only  incumbent  for  bis  life ;  it  will 
also  be  careful  where  a  corporation  is  to  be  an  incumbent  perpetual- 

And  whereas  it  may  be  objected,  that  this  appropriation  in  the 
case  at  the  bar,  was  for  good  and  spiritual  uses;  it  appearing  by  the 
king's  charter  that  it  was  ad  divini  cultds  augmentationemj  ad  boruh' 
fiimy  cataUorum  el  hareditamentonm  ecclesia  parochialis  de  Crediton 
meliwem  sustentaHonem^  et  adpuerorum  eruditionem ;  and  that  hospi-  [  455  ] 
tality,  which  was  the  first  cause  of  the  institution  of  impropriations, 
may  as  well  be  maintained  here,  as  in  the  case  of  other  appropri- 
ations, and  that  there  may  be  a  vicar  to  serve  the  cure^  and  to  ad- 
minister the  sacram^t  as  well  as  in  other  appropriations ;  I  answer, 
that  the  good  uses  and  good  end  may  not  make  an  appropriation 
good,  where  the  hand,  that  is  to  take  it,  cannot  take  it,  and  the 
body,  unto  whom  it  is  made^  is  by  the  law  disabled  to  receive  it : 
for,  if  an  appropriation  be  made  unto  a  monk,  tliat  is  a  dead  per- 
son in  law,  or  to  a  layman ;  for  all  those  uses,  it  cannot  be  goo<^ 
by  reason  of  the  disabili^  which  the  law  putteth  upon  a  monk  or 
layman  to  receive  it. 

1 1  JR.  2.  pat.  2.  No.  38.  Rot.  patentum.  The  writ  directed  unto 
the  sheriffs  oi London  reciteth,  '^  Cum  ecclesia SanctiDunstani  West 
<<  parochiaUs  in  suburbio  London^  et  ipsius  ecclesiajructus  etprovenlns 
<^  per  dominum  Hcnricum  quondam  regem  AngUa  adiunc  pqtronum 
<<  inter  ccetera  pii  assignati  Jiiissent  ad  sustentationem  iUorum  qui  a 
<<  Judaicd  pravitate  ad  Jldem  CaihaUcam  in  regno  Anglia  tunc  con* 
*^  versi  fuerunt^  et  aliorum  qui  $e  converterent ;  quibus  quidem  con-- 
**  versis  et  convertendis  idem  prcge^Uor  infra  parochiam  ecclesia 
<<  prcedictce  cerium  locum  ad  inhabitandum  ordinavitj  et  cqpellam  in 
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1631.     ^*  honorem  beatdB  Maria  Vtrginis  canstrui  fecit :  necnon  pro  susten^ 
j^j^      "  tatione  capellanonm  et  dericorum  in  dictd  capelld  deserviturorum^ 
T.         ^  voluit  cerium  custodem  per  ipsum  et  hctredes  suas  dictis  conversis 
^  assignari ;  ad  ea  qtue  eis  et  capeUanis  et  dericis  pradictis  pro 
**  sustehtatione  sud  assignata  Juerunt,  et  assignarentur^  sibi  liber- 
<<  anda :  ac  venerabilis  pater  S.  quondam  episcqptts  London,  civitatem 
^<  et  dictcesim  London  visitandoy  invenit  quod  cura  dictit  ecclesia 
*^  parochialis  penes  custodem  dictorum  conversorum  out  alium  juxta 
*^  canonicas  sanctionesj  prout  debuit,  non  remansit ;  et  vciens  statui 
*<  ecc/esice  iUius  et  saluti  animanim  Juxta  officii  sui  debitum  prouidere, 
^  et  devotionem  sinceram  dicti  progenitoris  nostri  el  domini  JEdwardi 
•*  quondam  regis  Anglice  progenitoris  nostriy  de  assensu  ipsius  Ed'- 
**  wardi,  ordinasset  *,  quod  extunc  dictus  dominus  Edwardus  et  haredes 
^  sui  idoneam  personam  ad  dictam  ecclesiam  eidem  episcopo  et  succes- 
•*  soribus  suis  prasentarent  canonice  rectorem  instituerid^  in  eddemj 
**  qui  omnes  Jructus  et  oboentiones  dictce  ccclesia  integri  perciperet,  et 
*'  omnia  onera  ordinaria  et  extraordinaria  dictam  ecclesiam  qualiteP' 
[  456  ]    '*  cunque  contingentia  subirety   et  prater  hoc  conversis  prasdictis  dun 
*^  vixerint  in  subventionem  sustentationis  eorum  seu  capellanontm  et 
*^  dericorum  inpradictd  capelld  beata  Maria  deserviturorum  quatuor 
**  libras  ad  dictum  custodem,  qui  pro  temporefuerit,  aut  ejus  locum  tenen- 
<*  tem  mifirstrancP  singulis  annis  solveret**     And  this  which  was  for 
the  payment  of  the  arrearages  of  4/.  by  the  year  by  John  Brampton 
parson  of  the  said  church,  unto  John  de  Burton  warden  of  the  said 
house.    And  observe  out  of  this  case,  that  there  was  a  presenta- 
tion made  by  the  king  unto  the  church,  and  a  disappropriation 
made,  which  could  not  have  been,  if  the  appropriation  had  been 
good.     For,  as  it  appeareth  by  JF.  N.  B.  SB.  F.  Comm.  500.    Gren- 
don*s  case,    SS  H.6.   I9&20.    89  H.  6.  20.  a  presentation  made 
by  an  estranger  unto  an  advowson  which  is  appropriate  unto  an 
abbey,  be  the  presentation  made  ii).  time  of  vacation,  or  in  the  time 
of  the  abbot,  will  be  void,  howbeit  that  he  be  instituted  and  in- 
ducted, insomuch  that  the  church  may  not  be  void,  but  is  always 
full,  and  a  presentation,  when  the  church  is  full,  is  void  ;  but,  if 
the  abbot  himself  had  presented  his  clerk  unto  the  bishop,  this  pre- 
sentation had  disappropriated  the  advowson  for  ever,  and  had  made 
it  presentable  afterwards,  according  unto  F.N.  B.  35.  F.Comm.  501. 
22  H.  6.  28.  and  1 1  if.  6.  19. 

The  reasons  then  why  this  appropriation  unto  a  lay  corporation 
will  not  be  good,  are, 

1st.  In  regard  that  he  unto  whom  the  appropriation  is  to  be 
made,  is  to  be  a  perpetual  incumbent  of  the  church  apprc^riated, 


•  This  ordiiumce,  which  was  made  by  lUckard  Newportf  Irishop  of  London^  in  151 7>  is 
to  be  met  with  in  the  Bandakt  Kegistery  (>•  37*  in  the  registry  of  the  diocese  of  Lmdon^ 
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and  pars<m  imparsonee  of  that  church ;  and  therefore,  the  corpora-     16S1. 
tion  unto  whom  the  appropriation  is  made,  must  be  of  such  quality        .^y.    - 
as  is  proper  to  be  incumbent  of  a  church,  of  which  nature  ecclesi-        t. 
astical  corporations  are,  and  not  a  lay  corporation.  TotkiU, 

19  H.  3.  Juris  tdrum  16.  19  E.  S.  €^e  impedit  19.  22  E.  3. 
2.  &  12.  SS  E.  3.  Jyd  de  roy.  103.  45  E.  3.  Darren  presenter 
mentS.  UH.4f.6S.  12 H. ^.  21.  F.N. B.  SS  L.  26  H.  6.  Brief 
alEvesque6.  38  H.  6.  19.  &  20.  21  Jf.  7.  1,  2,  3,  &  4.  6  H.  S. 
Croke  169.  27  H.  8.  5.  By  all  these  books  it  appeareth,  that  the 
corporation  unto  whom  the  appropriation  is  made  must  name  him- 
self parson  in  an  action  brought^  and  he  must  likewise  be  named 
parson. 

,  5  Rep.  57.  Speco^s  case  58.  38  E.  $.  2.  5  H.  7.  20.  15  H.  7. 
7  &  8.  14  H.  7.  25.  12  &  13  Eliz.  By.  293.  11  /f.  7.  12.  and 
1 1  /7.  4.  8.  describe  the  qualities  of  an  incumbent. 

2dly.  In  regard  that  the  thing,  whereof  the  appropriation  is 
made,  is  a  rectory,  that  consisteth  of  glebe  and  tithes  ac  benefidtm 
ecclesiasticunif  it  is  libera  eleemosina  ecclesia,  rum  laicumfeodum ;  sane--  [  457  ] 
tuarium  Daminiy  that  is,  consecrated  unto  the  church ;  and  there- 
fore it  may  not  be  conferred  or  appropriated  but  unto  those  that 
are  churchmen  or  ecclesiastical  persons.  F.  N.  B.  49  N.  Register  33. 
Seld.  128.  123.  Lindw.  115.  116.  11  Rep.  75.  Magdalen  College 
case.  29  E.  3.  44.  1  Insl.  341. 

3dly.  In  r^ard  that  this  corporation,  unto  which  the  appropri- 
ation is  made,  is  a  corporation  consbdng  of  mere  lay  persons,  and 
no  manner  of  ecclesiastical  persons  amongst  them,  and  so  in  law 
is  a  lay  corporation,  and  not  either  a  mixt  corporation  (where  magis 
dignum  may  irahere  ad  se  minus  dignum,)  nor  an  ecclesiastical  cor- 
poration ;  and  such  lay  corporation  by  the  canons  of  the  church 
made  long  since  by  Alesander  the  third  in  25  H.  2.  and  received 
here  in  England^  and  so  made  part  of  the  law  of  England^  are  dis- 
abled to  take  tithed  to  their  proper  use^  and,  by  consequence,  to 
have  an  appropriation  made  unto'them.  And  they  being  disabled 
by  the  law,  the  king  by  his  .letters  patent  may  not  enable  them ;  for 
this  were  to  change  the  settled  law  of  the  kingdom  of  England^  the 
which  the  king  by  his  charter  may  not  do. 

Seld.  112.  114.  177.  128.  Lindw.  113.  117.  32  H.  S.  c.  7: 
2  JE.  4.  15.  2  Rep.  44.  Bishop  qf  IVinchesier^s  case.  25  H.  8.  Br. 
Jurisdiction  95.  It  appeareth  from  these  books,  that  laymen  are 
incapable  of  tithes  by  the  ecclesiastical  laws  received  here  in 
England. 

Dav.  70.  25HS.e.2i.  7  ii  8.  Ortwk  181,  182. 184.  26JE;.3.55. 
24  E.  3.  30.  29  E.  3.  44.  4  Rep.  75.  79.  It  appeareth  from  these, 
that  if  the  canons  of  the  church  be  received  here  in  England,  they 
are  become  part  of  the  law  o(  England. 
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1631.         Brcui.c.'2.  II  HA.  16.  A^Rq^SS.  Bazoun^s case.  I  Mar.  27^.94. 
■  ^^^'    7 Sep.  16, 1 7.  6 Bep. 55.  Kn^hfs case.  9 Bep.  18S.  AnOionjf  Lom^$ 
V.         aise.  49  E.  S.  4.  19  H.  6.  79.    It  appeareth  by  these,  that  the  king 
by  charter  cannot  alter  the  law  of  the  kingdom. 

1 1  H.  4.  76.  Comm.  399.  Leicester  and  Heydaris  case.  S9  E.  3. 
29.  7  B£p.  T.  CalvifCs  Case.  It  appeaireth  that  the  king  cannot 
enable  one  by  his  charter  to  take,  who  standeth  disabled  by  the 
law. 

19  H.  6.  63.  11  H.  7.  Id.  Dao.  75.  ahow,  that  the  king  may  not 
by  his  charter  dispense  with  mahum  in  se. 

4thly.  In  regal*d  that  there  are  dirers  resolutions  in  the  very  case 
in  question.  Comm.  497*  GrendorCs  case.  11  22. 2.  pat.  2.  No.  38. 
5  Rep.  10.  Ckmdnfs  case.  7  E.  3.  Qjmre  impedit  19.  11  Bep.  70. 
Magdalen  College  case^ 
[  458  ]  5thly.  The  ol^ections  that  hare  beto  made  of  the  other  side  are 
not  of  any  validity,  and  may  easily  receive  an  answer. 

As  to  the  second  point,  which  is,  whether  the  appropriation  be 
destroyed  for  want  of  an  endowment  of  a  vicar,  it  will  rest  upoe 
many  points.  The  first  of  which  will  be,  whether  it  be  of  neces- 
sity that  a  vicar  be  endowed,  otherwise  the  appropriation  to  be 
void.  The  second  will  be,  whether  here  be  a  sufficient  endow* 
metit  of  a  vicar,  and  an  endowment  in  due  time,  whereby  to  Con- 
tinue the  appropriation,  admitting  that  an  endowment  were  neces- 
sary. 

Ldndw.  ^^Deldcatoetconducto^*\a)cap.  **  Licet  bon€e^**x)ir.^^Asseruni 
^  non  ligaH."  *^  Non  video  quid  per  toncessionem  vel  appropria" 
**  tionem  tcclesia  Jitctam  loco  religioso  sub  aliquo  modommj  de  quibuS 
*^  prcefertwr^  desinat  ipsa  ecdesia  esse  beneficium  eccUsiasticum ;  immo 
<^  semper  remanet  in  statu  suo,  saltern  quoad  divina  tbi  celebranda^ 
*^  sacramenta  et  sacramentalia  ministranda^  et  nwnerum  ministrorum^ 
<<  qui  diminui  non  debet :  licit  Jructus  talis  benefidi  qui  remanetU  ultra 
<'  fiecessaria  ad  sustentationem  hujusmodi  ministrorum  et  onera  eis  ifi" 
^*  qjonbentia^  in  certis  casibus  possent  in  usus  proprios  converti  ipso* 
<'  rwn  Beligiosorum.  — -  Et  sic  monasterium  kfffusniodi  potest  bond 
*^  ecclesia  taliter  donatce  vertere  in  usus  proprios,  reseroatd  tamen 
**  congrud  sustentatione  secundum  morem  antiquum  ecclesiee,  Istj  mde^ 
<*  licet^  nuUus  minister  in  edclesid  ab  antiquo  positus  et  visitatus  dimi- 
<*  nuatur,  sed  numerus  ministrorum  in  statu  antiquo  conservetur :  et  si 
<<  aliquid  ultra  eorum  cofigruam  sustentationem  supersity  ittud  cedat  in 
**  proprios  usus  ipsorum  Beligiosorum.** 

Lindw.  "  De  officio  vicariiy*  [b)  cap.  "  Qjuoniam^**  ver.  •*  Assignee 
**  turf**  upon  the  rubrick,  which  is,  "  Vrcario  nisi  valde  tenues  sint 


(a)  Ch.  3«  fo.  81.'  (5)  Ch.  1.  fo.S4. 
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*^  ecdesia  condiHoHes  nok  minor  quam  quinque  marcartm  assigneiur     1681. 
"  quotatmU  reddifus.    AnimadverkU  autem  proprius  episcqpus^  uter      j^^^ 
**  principalis  an  viearius  onera  ecdesUe  subeat  /*  saitfa,  **  Assignettar     ^  ▼. 
<^  tempore  ordinationis  ipsius  xnccariiSj  vel  saltern  antequam  xncarius  in 
**  ipsd  eccksid  instituatur.    Et  si  prasentatus  sit  dignus^  episcopus 
<^  ante  assignatianem  debet  eum  admittere  s  et  potest ^  elapso  tempore 
<<  congruo  per  ewn  patrono  ecclesia  prafigendo^  portionem  sufficientcm 
<*  assignaret  sipatronus  ipsam  assignare  dishderit  vel  negUxeritr 

And  in  the  same  chapter,  ver.  <<  Sunt  contentii^  ^^  Episcopus 
<<  nnUum  admittat  in  vicarium  ad  prasentationem  Rdigiosortmj  nisi 
<<  tantum  sibi  assigneiur  depraoenHbus  ecdesia j  undejttra  episcopalia 
«  possit  persolverCf  et  congruam  sustentationem  habere.**  And  yet  it 
<<  is  there  concluded,  *^  qudd  praneniantes  prius  possunt  prasent^re^ 
**  etpostea  portionem  assignare^  vel  e  contra :  sic  Dicecesanus  primb 
<<  potest  admitterCf  etpostea  assignare  portionem^  vel  e  contra" 

Seld.  370,  371.  ^^  The  most  common  intent,  allowed  by  cano-  [  459  ] 
^  nical  confirmation,  was,  that  the  corporation  whereto  the  ap- 
*<  propriation  was  made,  should  put  clerks  or  vicars  into  the 
^^  churches  so  conveyed  to  them,  who  were  to  answer  to  them  for 
y*  all  temporal  profits,  as  tithes,  and  other  revenues :  and  to  the 
<^  ordinary  for  spiritual  fimction/'  And  Selden  voucheth  a  confirm- 
ation made  by  the  archbishop  of  York  unto  the  priory  of  Durham^ 
17  Will.  1.  *^  Ut  omnes  eccUsias  suas  in  manu  sud  teneanty  et  quieti 
(c  eas  possideanty  et  vicarios  suos  in  eis  liber i  ponanty  qui  mihi  et  suc-^ 
^<  cessoribus  meis  de  curd  tantum  intendant  animarum^  ipsis  vero  de 
5<  cceteris  omnibus  eleemasinis  et  benefidis.  So,  under  Henry  the 
<*  second,  pope  Lucius  the  third  writes  to  all  the  mottks  in  the  pro- 
f*  vince  o(  Canterbun/j  and  bids  them,  that  in  all  churches,  in  quibus 
*}  pnesentationem  habetisy  cum  vdcuerint,  Dicecesanis  episcopis  clericos 
<<  idoneos  prcesentetis^  qui  iUis  de  spiritualibuSf  vpbis  de  tempor&libus 
f  *  debeant  respondere.  And  there  it  is  said,  that  the  vicars,  incum<p 
^<  bents,  or  presentees  had  no  more  of  the  profits  (notwithstanding 
f^  the  institution)  than  ttie  monasteries  would  arbitrarily  allow 
**  them.  Nor  was  there  any  perpetual  certainty  of  profits  or  re- 
^>  venues  to  their  presentees,  until  such  time  as  the  monks,  by  com- 
<<  position  with  the  ordinaries,  or  by  their  own  ordinance,  appointed 
<'  some  yearly  salaries  in  tithes,  glebe,  or  rent,  severally  for  the 
5<  perpetual  maintenance  of  the  cure;  which  salaries  became  after- 
**  wards  perpetual  vicarages." 

Syntagma  Juris{a\  fo.  282,  283.  **  Viearius  perpetuus  et  derus  quo- 

(a)  What  Syntagma  Juris  this  it  I  know  not.  his  ^fntagnia  Juris  FsudaUs,  but  find  not  the 

I  should  presume  it  to  be  Strumus*s  Syntagma  passage  in  either  of  those  books.     (I  hare  not 

Juris  Puibiicit  a  book  which  I  bare  not  been  able  .  discovered  the  source  ftom  which  this  extract  is 

to  meet  with,  and  tlierefore  I  am  not  certain  taken,  but  I  have  ventured  to  correct  the  text 

that  r  read  the  extract  correctly.     I  have  ex-  where  the  grammar  appeared  to  be  false.     £d.) 
amined  Struvius*8  Sfytttagma  Jun4prwktUimf  and 
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1631.  «  que  est  is  qui  animarum  curam  habei.  Aocreoit  asdem  arigp'cwne 
jyi^  '*  efus  generis  a  tempore  quo  qui  beneficium  possidebant  habens  animal' 
▼•  '<  rum  curamy  quod  assiduitatem  seu  residentiam  exigii,  caperunt  ex» 
^'  cmare  ne  assiduitatem  in  loco  beneficii  redderent  ob  mqjorem  digni" 
^*  tatem  advenientem^  vel  quod  Jructus  capitulo  alicui  vel  collegio 
^^  assignatijverinty  vel  aliam  ob  causam.  Etproitide  eonstitui  cctpit 
'^  vicariuSy  isque  perpetuus^  cum  aliqud  fructuum  beneficii  portioned 
^^  qui  regeret  actupqpulum  in  ecclesid  propositus  ex  constitutione  ejus 
'*  qui  alios  Jructus  perciperetj  approbante  et  constituente  episcopo.  Et 
*^  sic  vicaria  perpetua  beneficium  didtur.  Vicaria  perpetua  uman  esse 
[  460  ]  c(  xndetur  beneficium  cumpriora^  cut  annectetur,  sive  sit  priorattis  regu- 
*^  lariSf  sivesecularis:  tbtidem  enim  ejus  species  essepossuni.  Proinde 
<^  ^^  eo  ben^ficio  aquum  est  vicarium  perpetuum  idofieamy  et  ssffficien^ 
**  tern  et  congruam  portionem  capere  /  si  quidem  episcopus  consentire 
<<  non  debet  unioni  ecclesiarum^  priusquam  congrua  portio  earum 
<<  presbyteris  reservetur,  nee  prasentatum  a  prioribus.  admitterej  nisi 
**  is  habeat  unde  commodi  xdvere  possit  et  Jura  episcopalia  sohere; 
<<  Potest  tamen  et  episcopus  prasentatum  admittere  primo  ii  velity  et 
<*  postea  prasentato  idoneam  et  suffidentem  et  congruam  exjrvctihm 
^'  beneficii  pensionem  assignare.  Congrua  portio  seu  pensio  xdcarii 
^  consideratur  aliquando  habitd ratione oneris  impositieidem  vicario's 
<<  interdum  ex  constitutione  modiae  pensionis ;  interdum  ex  pactume^ 
^*  quando  prior es  vel  illi  qui  prasentant  vicarios  cum  illis  paciscun* 
^*  tWy  tit  illi  pensionem  prioribus  solvant,  et  reliquos  fructus  suos 
**  capiant.** 

See  also  the  statutes  of  15  22.  2.  c.  6.  supra  10.  and  4  H.  4; 
r*  12.  supra  IS.  {a) 

HiL  5.  E.  2.  Qsmre  impedit  165.  A  vicarage  is  a  thing  spiritua],' 
and  may  not  be  made  without  the  assent  of  the  patron  and  parson ; 
and  howbeit  that  a  portion  be  admeasured  from  die  parsonage,  this 
may  not  be  done  without  the  assent  of  the  patron  and  parsou. 
And  the  estate  of  the  patron  is  not  changed  by  the  admeasnrem^ 
of  this  portion  for  cure  of  souls :  and  with  this  agreeth  16  E.  5. 
Monstrans  de  fails  166. 

40  E.  3.  28.  It  is  agreed,  that  it  lieth  in  the  power  of  the  or- 
dinary with  the  assent  of  the  patron  and  parson  to  endow  the  ricar, 
and  to  increase  and  diminish  the  endowment,  as  there  shall  be  oc- 
casion. But,  whether  the  ireehold  after  such  endowment,  be  in 
the  parson  or  in  the  vicar,  there  is  some  doubt ;  it  being  agreed^ 
that  anciently  the  vicar  could  not  maintain  any  action^  insomuch 
that  the  frediold  was  in  the  parson^  But  at  this  day  the  law  is 
conceived  to  the  contrary.  And  it  may  fall  upon  this  difference^ 
where  the  endowment  is  by  the  parson  himself  who  maketh  an 
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Theie  Btatutey  are  let  out  at  length  in  the  maniacript. 
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actual  livery ;  and  where  it  is  made  by  the  ordinary,  who  hath  no     1631. 
power  to  make  a  livery.  y  Aiden 

11  /f.  6.  82.  A  vicarage  is  a  derivative  out  of  the  parsonage.  _  v. 

ConstiiuHanes  (khobonjl  19.  (a)  <<  Jd  siffftcientiam  ben^icii  et  vi" 
*<  carii  requmtur^  qubd  ultra  habeat  de  quanto  potest  jura  tpiscopalia 
'*  sotoerey  et  aetera  incumbentia  onera  stgfpartareJ* 

10  Bep»  42.    Partington*^  case.  —  These  words,  ad  effectum^  ed    [  461  ] 
intentionef  ad  sohendum^  or  such  like,  do  not  make  a  oondidon  in 
feoffments  or  grants,  unless  it  be  in  the  case  of  the  king. 

1  Inst.  204.  If  a  man  make  a  feoffment  in  fee  adfaciendum^  or 
faciendoy  ored  intentione,  or  ad  effectum^  or  propositum,  that  the  feoffee 
shall  do,  or  not  do,  such  an  act ;  none  of  these  words  make  the 
estate  in  the  land  conditional :  for  in  judgement  of  law  they  are 
no  words  of  condition  in  the  case  of  a  common  person.  But  in  the 
case  of  the  king,  the  said,  or  the  like,  words  do  create  a  condition. 
And  so  it  is  in  the  case  of  a  will  of  a  common  person. 

38  H.  6.  84,  SS^  SSt  87.  The  king  granted  unto  the  duke  of 
Bedford^  and  others,  certain  possessions  parcel  of  an  abbey  in  France, 
ad  effectum  that  they  should  grant  them  to  certain  women  when 
they  were  founded  and  established  by  the  king  or  others ;  and 
holden,  that  these  words  ^  ad  effictuwf*  in  the  case  of  the  king  do 
make  a  condition,  and  fj^ve  the  king  a  title  of  entry.  And  with  this 
agreeth  Leicester  and  Hejfdon^s  casa,  Comrn.  899.  {b) 

M.  1 6  Ja.  In  the  Kin^s  Bench,  Treswallen  and  Penhul^s  case.  ^  ^^  ^P- 
Upon  a  special  verdict  the  case  appeared  to  be  such :  The  king 
being  seised  of  the  manor  of  Dorset,  and  other  lands  in  the  county 
of  Cornwall,  8  H.  7«  granteth  them  unto  Sir  Thomas  LcmeU  and 
his  heirs,  ed  intentione,  and  upon  trust  and  confidence  (not  com- 
prized in  the  patent,  but  found  in  the  verdict)  that  Sir  Thos.  LoroeU 
should  grant  a  rent  of  50  marks  by  the  year  unto  one  Nicholas 
Cromer  and  the  heirs  male  of  his  body,  the  remainder  unto  the 
king  and  his  heirs ;  and  after  the  grant  of  the  rent,  to  convey  the 
said  manor  and  lands  unto  Sir  Richard  Edgecumbe  and  his  heirs 
males,  the  remainder  unto  the  king  and  his  heirs.  And  there^  in 
respect  that  the  words  **  ed  intentione,**  and  **  trusf*  were  not 
mentioned  in  the  letters  patent,  it  was  adjudged  to  be  no  con- 
dition. 

P.  16  Ja*  Brett  and  Cumberland's  case,  in  this  court   The  queen   Cro.  ja. 
iGEliz.  by  her  letters  patent  duly  made  a  lease  for  81  years,  f^^^^' 
wherein  are  these  words :  ^<  And  the  said  William  Cumberland,  his  359.  2  Ro. 
**  executors  and  as^gns,  shall  sustain,  maintain,  and  repair  the  said  p^hf  fse. 
**  mills  in  good  reparation,  and  shall  leave  them  well  maintained  and  s  Buistr. 

^<  repaired  at  the  end  of  the  term:**  and  adjudged  that  these  words  ^g*  ^^' 

■ t 

(^  I  do  not  find  tlib  paatMn  aoy  where  in  0M<<6an*s  c<mstitiition^      ^ 
(5;  Plowden'fl  Reports  or  Commentiries. 
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in  the  letters  patent  of  the  king  would  be  a  good  covenant,  notwith- 
standing that  it  was  not  the  deed  of  the  party ;  for,  the  word  '^  shall" 
is  a  word  of  compulsion ;  and  the  patentee,  having  accepted  the 
lease,  is  bound  unto  the  agreement  specified  in  the  patent* 

13  //.7.  22.  LUt.  §37S.  Upon  tlie  grant  of  the  office  of  a 
parkership,  there  is  a  condition  in  law  lacide  annexed  to  it,  that 
the  parker  shall  exercise  the  office. 

8  Rep.  44.  tVhiitingAam's  case.  Conditions  in  law  are  of  two 
sorts,  by  the  common  law,  and  by  statute  law.  And  conditions  in 
law  by  the  common  law  are  of  two  sorts,  that  is  to  say,  grounded 
upon  a  confidence  and  skill,  and  without  a  confidence  and  skill. 
Conditions  in  law  by  statute  law  are  also  of  two  qualities,  namdy, 
when  the  statute  for  the  execution  of  a  condition  in  law  gives  a 
recovery,  and  when  the  statute  gives  an  entry  and  no  recovery. 

7  Rep.  84.  NeviVs  case.  Upon  the  creation  of  an  earl  to  one 
and  the  heirs  male  of  his  body,  there  is  a  condition  in  law  annexed, 
that  he  doth  not  commit  treason. 

38  Ass.  pi.  3.  Litt.  $  383.  26  Ass.  pi.  39.  A  man  deviseth  bis 
lands  to  his  executors  to  be  sold,  and  dieth :  the  executors  enter 
and  take  the  profits,  and  being  offered  money,  but  not  to  the  value, 
refuse  to  sell  them,  but  continue  the  possession,  and  take  the  profits 
to  their  own  use:  the  heirs  of  the  devisor  may  enter  by  force  of  a 
condition  in  law  annexed  to  the  estate  of  the  executors,  namely, 
that  they  ought  to  sell  so  soon  as  they  may ;  and  that  they  ought 
to  take  the  profits  unto  the  use  of  the  testator,  in  botli  of  which 
they  have  failed. 

1 1  Rep.  1 3.  Priddle  and  Napier^ s  case,  the  case  of  Grimes  and 
SmM^  Tr.  30  £iiz.  in  the  Exchequer  Chamber.  The  parsonage  <^ 
Lubbenham  in  the  county  of  Leicestety  22  E.  4.  was  appropriated 
unto  the  abbot  of  Sulby^  and  no  vicar  endowed  there  according  to 
the  purview  of  the  acts  of  4  H.  4.  c.  12.  and  15  i£.  2.  c.6.  But 
a  vicar  had  in  reputation  continued,  and  the  rectory,  as  appropriate 
continued  also :  and  it  was  resolved,  that  tlie  rectory  was  given  HUto 
the  king  by  the  statute  of  monasteries. 

Hil.  44  Eliz.  the  case  of  Robinson^  tlie  vicar  of  KimboUon^  and 
Bedell.  A  rectory  was  impropriate  in  the  time  of  king  E.  3.  and  a 
vicar  endowed,  but  no  presentation  of  a  vicar  by  160  years.;  and 
tlie  queen  presented  by  lapse;  and  her  presentation  holden  good; 
for  the  vicarage  shall  not  be  intended  to  be  reunited,  excq>t  some 
such  matter  may  be  shewn,  or  some  presumption  of  it,  for  the 
smallness  of  the  rectory. 

*^  Et  uUerius  volumus  el  ordinamus  per  prasentes  quod  pr^edicti 
"  duodedm  gubematores  el  sticcessores  sui  stq)er  apprcpriatione  dicUe 
"  ecclesia  et  rectaria  de  Exminster  vicarium  ejusdem  ecclesue  et  suC' 
*'  cessores  suos  dolentttr  cum  und  damo  convetiienlipro  mansicne  sua^  et 
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"  cangrud  eonvenieniij  ei  rationabili  portione  sive  pensione  pro  victu     1 63 1 . 
**  et  sustentatione  efusdem  vicarii  et  swxessorum  suorum^  et  pro  omnt'  ' 

**  bus  aliis  oneribus  et  sumptibus  eidem  vicario  incumbenf  supportandf        v. 
**  et  tnanuienemT  xnz.  pro  annuali  portione  sive  pensione  121.  per  ann.     ^^**^^' 

**  Volumusj  quod  dicti  duodecim  gubematores  prcnriderint^  seuprovi' 
**  derifacienty  vicario  ecclesia  de  Exminster  prcedicf  unam  domum  sive 
^^  mansionem  honestam  et  competentem,  qua  quidem  domus  sive  mansio 
<<  ad  eundem  xncaritim  et  successores  suos  in  perpettmm  pertinebit  ad 
«  ifUiabitand^  r  , 

And  it  is  to  be  observed,  that  2  Apr.  1  £•  6.  the  charter  of 
appropriation  was  made;  3  Oct.  1583,  which  was  26  of  EUz.  the 
goremors,  upon  the  cil^ath  of  William  Leveston^  who  died  the  last 
day  of  September  preceding,  presented  one  Wm.  Randall  to  be  the 
vicar  who  was  admitted,  instituted,  and  inducted.  He  had  a  house 
assigned  unto  Hm,  and  121.  by  the  year  paid  unto  him,  but  no 
legal  endowment  until  1  June^  4  Car.  and  before  that  time,  namely, 
13  Jub/y  23  Ja.  the  king  had  presented  Valenti$ie  Davy,  bishop  of 
Exeter^  by  lapse ;  so  as  the  endowment  was  not  in  a  convenient 
time,  andj  by  consequence,  the  appropriation  by  virtue  of  the  con- 
dition in  law,  which  the  law,  and  the  statutes,  and  the  charter  of 
the  king  annexed  unto  the  same,  was-  dissolved,  and  a  disappropri- 
ation made  by  the  king's  presentation. 

Ballj  Noy^  Littleton^  and  Henden^  for  the  defendant. — They  ob- 
served, 1st.  that  notwithstanding  the  appropriation  was  to  a  lay 
corporation,  yet  it  was  to  spiritual  and  good  uses :  for  the  end  of  it 
[et  res  denominatur  a  fine)  appears  in  the  king's  charter  to  be  £r<{ 
divini  cuU&s  augmentationemj  ad  edueationem  puerorum,  ad  sustenta- 
tiofiem  paupemm  :  and  the  end  of  this  corporation  being  for  spiritual 
and  good  uses,  it  may  be  well  said  to  be  such  a  corporation  to  which 
an  appropriation  may  be  made. 

In  the  Book  of  Entries,  532.  533.  and  33  ^.  3.  Ayde  de  roy  103. 
it  appears,  that  an  appropriation  may  be  made  to  a  dean. 

2  //.  4.  10.  The  Ahhey  oiSaltash  (a)  was  appropriated  to  Windsor 
college.  And  6  //•  7.  12.  1 1  //.  7.  8.  &  27.  an  appropriation  was 
made  to  a  coll^;e« 

3  £.  3.  1 1.  An  appropriation  was  made  to  the  Hospitallers  and 
Templars,  and  they  are  still  Knights  of  Rhodes,  who  are  in  ordine 
militari  et  in  statu  laicali,  and  not  in  statu  dericali. 

S3  H.  3.  Rot.  patent,  membr.  1.     The  church  oi  Hereford^  was    [  454  ] 
appropriated  to  the  hospital  of  St  Anthony,  and  that  for  the  benefit  *  Qu.  if 

g.  ^1  not  Hert" 

of  the  poor.  yi^.  (4) 

(a)  This  it  itated  in  the  Tear  Book  to  be  the         {h)  From  Dtmcom^*!  History  of  Hertfvrdf 
titAtej  of  SaUash  in  the  county  of  Dwon :  but      toI.  i  p.  599.  it  sppewi  that  it  is  properly  retd 
quaere,  whedier  it  ought  not  ntlier  to  be  the  reo-     **  Bertford*'*    Ed. 
tory  of  SaUaak  in  Cornwall,  which  now  belongs  to 
Windsor  college? 
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16S1.         I4f  E.  2.  Rot.  patent  par.  2.  membr.  19.     It  appears,  that  an  ad 
ji^ig^      quad  damnum  was  awarded  to  inquire  what  damage  it  would  be  to 
V-        the  king  for  the  bishop  and  dean  of  the  church  of  Sarum  custodi 
puerorumj^. 

14  £.2.  Bot.  patent,  par.  2.  membr.  1.  A  licence  to  the  chan- 
cellour  and  university  of  Oxford  to  purchase  advowsons  of  the  value 
of  WU  to  them  and  their  successors,  Ua  quod^  S^c. 

\SE.2.  Jtot. patent. par.  2.  membr.  24.  An  appropriation  to  St 
Tjeonard^s  hospital ;  with  which  agrees  3  H.  5. 

5  E.  S.  Rot.  patent,  membr.  5.  11  R.  2.  It  appears,  that  the 
church  of  St  Dwistan  was  appropriated  to  a  college  for  the  support 
of  the  converted  jews,  though  it  was  afterwards  disappropriated 
with  the  consent  of  all  parties,  and  a  pension  assigned  out  of  the 
church  ibr  their  maintenance. 

22  R.  2.  par.  2.  membr.  3.  An  appropriation  was  made  to  the 
hospital  of  Spital. 
Supn  136.  Comm.  496.  497.  Grendon^scase.  It  appears,  that  appropriations 
might  well  be  made  to  monks  and  nuns ;  and  yet  monks  might  be 
laymen ;  and  nuns  could  not  have  cure  of  souls,  nor  administer 
either  sacramenta  or  sacramentalia ;  but,  because  the  corporation 
was  founded  for  a  spiritual  use  and  purpose,  and  the  cure  of  souls 
might  be  supplied  by  the  vicar,  such  appropriations  were  allowed 
as  good  in  law. 

49  E.  3.  among  theplacita  cancellaria  in  the  petty  bag^  it  appears, 
that  there  was  an  appropriation  to  the  master  of  the  hospital  of  the 
Holy  Ghost 

IS  E.  I.  placita parliamentarian ^.  14.  there  is  an  appropriation 
basiliae  princip.  Aphrum  de  urbe  Lincoln. 

IS  £.  1.  membr.  103.  The  bishop  of  Efy  founded  an  hospital, 
and  a  church  was  given  to  it 

19  E.  I.  membr.  25.  The  archbishop  of  Canterbury 9  with  the 
assent  of  the  pope  and  the  king,  appropriated  a  church  to  the  house 
of  ;  with  which  agree  14  R.  2.  membr.  2.  par*  1.  and 

40  E.  2.  membr.  43. 

4  E.  3.  membr.  2.  It  appears,  that  appropriations  were  made  to 
colleges ;  and  at  this  day  several  appropriations  are  enjoyed  by 
Oriet  college  and  Merton  college  in  Oxford^  and  Trinity  college  in 
Cambridge:  and  yet  colleges  are  lay  corporations.  And  a  great 
[  465  ]  inconvenience  would  ensue,  if  the  validity  of  such  appropriations 
were  to  be  questioned. 

2dly.  It  is  agreed  on  all  hands,  that  an  appropriation  may  be 
made  to  a  spiritual  corporation.  By  the  same  reason  then,  that  it 
may  be  made  to  a  spiritual  corporation,  it  may  be  made  to  a  tem- 
poral and  lay  corporation.  For  the  difiference  between  a  spiritual 
and  a  lay  corporation  is  solely  in  this,  that  in  the  former  the  natural 
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bodes  that  constitute  the  corporation  are  spiritual  persons,  whereas  16S1. 
the  natural  bodies  that  constitute  the  latter  are  lay  persons.  But  ' 
in  both  cases  the  corporations  of  themselves  are  merely  things  in  v. 
imagination,  and  the  form  of  a  body  is  equally  given  by  the  policy 
(^men;  and  they  are  in  both  cases  invisible;  so  that  they  cannot 
have  the  cure  of  souls,  nor  administer  either  sacramenta  or  sacra^ 
merUalia.  There  is  not,  therefore,  any  greater  inconvenience  or 
absurdity  in  making  an  appropriation  to  a  lay  corporation,  than 
there  is  in  making  one  to  a  spiritual  corporation :  for  the  corpora- 
tions, qtia  corporations,  are  equally  and  in  both  cases  capable,  where 
tile  appropriation  is  made  to  a  good  purpose. 

50  E.  3.  26.  9  Eliz.  Dy.  267.  There  is  an  appropriation  to  the 
chancellour  or  treasurer  of  the  church. 

4  ff.  4.  r.  12.  There  is  an  express  appropriation  of  the  church 
of  Haddenham^  to  the  archdeacon  of  Ely  ;  and  an  archdeacon  is  lay, 
and  oculus  episcopi. 

18  H.  7.  Croke  48.  21  if.  7. 1.  44  E.  3.  33,  34.  There  was  an 
appropriation  to  priors  aliens. 

3dly.  There  may  as  well  be  an  appropriation  to  a  lay,  as  to  a 
spiritual  corporation,  if  the  end  of  the  institution  of  appropriations 
be  considered.  For  the  cause  of  instituting  appropriations  being 
for  the  maintenance  of  hospitality,  the  relief  of  the  poor,  and  other 
charitable  purposes,  a  lay  corporation  is  as  capable  of  these  as  a 
spiritual  one. 

Churchwardens  in  Londxm  hold,  as  a  corporation,  the  tithes  of 
several  appropriations.  Among  the  Originalia  in  the  Exchequer  in 
the  Treasurer's  Remembrancer's  Office^  28  H.  8.  /?.  1.  Mot.  64.  4. 
we  find  appropriations  to  the  commonalty  of  Lincoln  for  the  poor 
and  hospitality ;  and  they  actually  hold  them  at  this  day ;  for  in 
29  Eliz.  this  came  in  question,  and  adjudged  good. 

A  lay  person  may  be  a  prebendary,  who  is  a  spiritual  corpora- 
tion. And  of  late  time  a  layman,  one  Paxosofh  was  dean  of 
Durham. 

15  JR.  2.  Rot.  Pari.  No.  38.  and  4  H.  4.   Rot.  Pari.  No.  52.    r  455  -j 
prove  that  there  must  be  a  vicar  endowed  where  there  is  an  appro- 
p^'iation ;  and  such  vicar  will  supply  the  cure  of  souls,  and  admi- 
nister both  sacramenta  and  sacramentaliaj  where  the  appropriation 
is  to  a  lay  corporation,  as  well  as  where  it  is  to  a  spiritual  one. 

Littleton  saitb,  that  it  was  not  of  necessity  that  a  monk  professed 
should  be  in  orders,  for  it  was  only  by  accident,  and  for  one  in  or- 
ders to  be  a  monk,  a  dispensation  was  requisite.  26  H.  6.  Non^ 
habilite  13.     2  //.  4.  7.  and  8  H.  6. 23. 

As  to  the  objection,  that  notwitiistanding  an  impropriation,  the 
parsonage  continues,  and  the  nature  of  tithes  remains  the  same, 
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1 63 1 .      and  therefore  such  persons  must  have  appropriations  made  to  them, 
as  may  be  parsons  and  are  capable  of  tithes ;  it  appears  by  12  £•  4p« 


V.         IS.  19 H.  6.  21.  46  Jiss.  p.  4.  and  18  H.  7.  Croke  48.  that,  by  the 

Tothiu.      appropriation,  the  patronage  is  extinct;  and  spiritual  corporaticHis 

cannot  be  parsons  any  more  than  lay  corporations ;  and  therefore 

there  is  no  difference  as  to  that.    F.  N.  B.  49.  38  H.  6. 31 .  SH.  8. 

Croke  169.  ^9H.6.16.  4^  Rep.  65.  Reg.  35.  11//.  4. 47. 

Tithes  are  not  spiritual  things  in  their  nature,  but  are  only  so  in 
consideration  of  the  uses  to  which  they  are  applied,  and  here  they 
are  applied  to  spiritual  uses.  Although  the  commentators  hold, 
that  tithes  are  due  Jure  divino^  yet  they  say,  that  the  tenth  |Mirt  is 
due  jure  ecclesiastico  vel  positive.  EuremiuSy  lib.  2.  c.  2.  de  benfficiis. 
Undw.  de  decimis. 

8  £.4.  13.  N.B.  41.43.  A  layman  might  for  a  certain  time 
have  tithes,  by  grant  from  a  parson  for  years  or  life,  by  sequestra- 
tion or  composition. 

38  £.  3.  6.  17  E.  3.  51.  A  layman  might  prescribe  to  have  all 
the  tithes,  as  by  transaction,  when  there  was  a  controversy,  and  so 
much  was  agreed  to  be  paid,  and  no  more. 

The  parson  in  former  times  had  not  all  the  tithes;  but  thqr  were 
divided  into  four  parts,  whereof  one  was  given  to  the  parscm  for 
his  labour ;  another  to  the  bishop  for  hospitality ;  the  third  was  for 
the  repair  of  the  fabric;  and  the  fourth  was  for  a  provision  for  the 
poor :  and  all  these  concur  in  the  present  case. 
Noy.  Modus  decimandi  is  as  much  spiritual,  as  tithes  are.     M.  25  H.  3. 

Rot.  5.  B.R.  FolialFs^case  is  the  first  prohibition  I  have  ever  met 
witli  granted  upon  a  modus  decimandi. 

As  to  the  objection,  tliat  the  appropriation  is  not  good,  because 
made  without  the  ordinary ;  it  may  be  answered,  that  to  this  ap- 
[  467  ]  propriation  there  was  all  the  concurrence  that  the  law  requires. 
For  the  king  is  patron ;  and  the  king  is  supreme  ordinary;  and  as 
the  pope  could  appropriate  in  former  times  without  the  consent  of 
the  inferior  ordinary ;  so  may  the  king  at  this  time ;  he  having  now 
all  the  power  which  the  pope  then  had. 

N.  B.  40.  21  H.  7.  1.  The  king  by  the  common  law  is  capable 
of  tithes  in  pernancy,  because  persona  mixta. 

Ayde  de  rqy  103.  Because  sacro  oieo  unctus^  he  is  capable  of  spi- 
ritual jurisdiction. 

Doctor  and  Student  c.  36.  Hq  hatli  the  supreme  inteudency  and 
cure  of  all  the  souls  in  his  realm,  and  may  transfer  those  cures  to 
others. 

7  £.  3.  Quare  impedit  19.  The  king  with  the  patron  niight  ap- 
propriate at  common  law  witliout  the  ordinary. 

14  //.  4.  10.    The  kiqg  can  make  a  person  who  is  dead  in  law, 
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as  a  monk,  capable  of  suing  and  being  sued  ;  and  also  of  having  1631. 
tithes :  a  fortiori  then,  he  may  do  so  to  persons,  who  are  legally  in  ^^^^ 
existence,  as  in  the  present  case.  v. 

All  the  power  which  the  pope  had  is  now  vested  in  the  king :      ^"'^^ 
and  the  pope  granted  to  the  Cistercians,  S^c.  to  be  discharged  of 
tithes ;  and  good.     So,  he  used  to  grant  tithes  to  laymen :  at  this 
day,  the  king  of  Spain  holds  the  third  part  of  the  tidies  of  hb  king- 
dom by  die  pope's  licence. 

The  king  may  erect  new  churches,  and  endow  them ;  as  many 
are  since  25  i/.  8.  out  of  the  revenues  of  die  monasteries. 

It  is  objected,  that  this  appropriadon  ought  not  to  be  allowed, 
because  it  is  now  die  labour  of  parliament  to  restore  all  appropri>- 
adons  to  spiritual  hands.  To  that  it  may  be  answered,  that  the 
mischief  in  this  case  is  not  very  great.  Nor  is  it  clear  diat  the  par- 
liament can  do  this :  it  cannot  do  all  things  it  would  wish  to  do. 
I  am  moreover  of  opinion,  that  no  appropriadon  can  be  made  Nojr. 
since  the  statutes  of  1 3  of  Eliz.  r.  1 0.  &  20.  For  there  can  be  now 
no  alienation  of  a  benefice  with  cure  of  souls,  and  all  grants  made 
by  the  parson  himself  are  void.  I  think  also,  that  if  the  patron 
were  to  appropriate  in  the  dme  of  a  vacancy  with  the  consent  of 
die  ordinary,  it  would  be  void,  and  within  the  above-mentioned 
statutes  of  13  Eliz.;  so  that  no  mischief  can  happen  from  this  in 
future.  But  a  union  may  be  made  at  this  day  notwithstanding 
those  statutes. 

Any  defects  in  the  patent,  if  any  such  there  are,  are  cured  by  the 
statute  of  1  E.  6.  c.  8.  which  confirms  the  patent.  -    Adjomatur. 


Tr.  6  Car.    A.  D.  1630.  B.R.  [468] 

Halscy  v.  Hakey.     [MSS.  Bridgeman.]  (a) 

Demurrer  upon  a  prohibidon ;  the  case  was  this :  —  The  par-  Disturb- 
son  libelled  in  the  court  christian  for  disturbance  of  the  way  for  the  J^^*^ 
carriage  of  his  tithes  out  of  the  close,  where  they  grew,  alleging  carriage  of 
that  was  the  usual  way.     The  defendant  there  pleaded,  that  all  the  qu^ion^of 
parsons  of  that  church  dme  whereof,  Sfc.  had  used  to  carry  their  •eclenasti- 
tithes  out  of  another  gate  of  the  same  close,  which  is  the  usual  way  tvm!^' 
for  the  owner  himself  for  the  carriaire  of  his  com  out  of  the  said  ^  ^^^  ^^' 
close ;  absque  hoc^  diat  the  usual  way  is  through  the  odier  gate ; 
whereupon  the  defendant  demurred. 

Crawley  serji.  argued  for  the  defendant,  that  the  determinadon, 
which  is  the  usual  way  for  carrying  the  dthes,  is  of  ecclesiasdcal 
conusance^  as  well  as  the  dthes  themselves  are ;  and  qui  cbstrmt 
aditumj  destruit  commodum.  LittL    Tnclosure  of  the  land  is  disseisin 


(a)  Hargr.  fiibl.  Brit.  Mus.  No.  4a 
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1630.  of  the  rent;  and  as  9  Ass.  p.  19.  26  Ass.pl.  17.  S  E.  4.  2.  are,  to 
^"  divert  the  water,  so  that  it  cannot  run  to  the  mill,  is  disseisin  of  the 
V.         mill.     In  F.N.B,5\.  A.  if  any  of  the  parishioners  disturb  the 

Haitey,  parson  or  vicar  to  carry  his  tithes  by  the  usual  ways  and  passages, 
the  parson  may  sue  in  the  spiritual  court  for  this  disturbance.  And 
at  JReadingy  when  the  term  was  adjourned  there^  this  very  point 
was  resolved  accordingly  in  C.  B.  for  the  rectory  of  Godden.  And 
where  the  jurisdiction  is  ecclesiastical,  the  common  law  will  not 
meddle,  though  the  spiritual  court  should  make  a  wrongful  award, 
but  an  appeal  lies,  as  appears  by  Dyer^  5  Co.  I.  Cawdra^s  case^  and 
1 8  £.  4.  SO.  2.  The  question  being  upon  the  usage  of  the  way 
and  concerning  tithes,  shall  be  determined  in  the  spiritual  court, 
because  prescription  in  their  law  differs  from  prescription  in  our 
law.  In  their  law,  if  the  prescription  be  cuni  titulo  et  per  ecdeaam 
contra  ecclesiam  the  time  of  40  years  is  sufficient :  \S  sine  tihdo^  then 
it  shall  be  the  time  of  100  years,  which  they  call  tempus  memoriale: 
and  where  the  prescription  is  per  ecclesiam  contra  laicum^  or  per 
laicum  contra  ecclesiam^  there,  the  time  of  20  years  is  sufficient  if  it 
be  contra  absentesy  and  ten  years  if  cofitra  prcesentes.  But  our  law 
observes  no  such  difference ;  but  in  all  these  cases  prescription  must 
be  from  time  whereof,  ^c 

Newdigate^  on  the  other  hand,  for  the  plaintiff,  insisted,  that  the 
prohibition  well  lay  in  this  case,  1st.  Because  the  point  in  question 
[  469  ]    is  upon  a  prescription  for  a  way  for  die  carriage  of  tithes,  which 
is  Jus  mixtum^  and  of  temporal  conusance.     If  a  man  swear  a  fidse 
oath,  he  cannot  be  sued  in  the  spiritual  court  pro  lasione  Jldei,  be- 
•  cause  it  concerns  a  temporal  matter.      2  H.  4.  10.    20  E.  4.  10. 

F.  N.  B.  42.  1 1  /f.  4.  48.  and  6  Co.  23.  Marquis  of  Winchester's 
case,  where  a  man  devised  by  his  will  land  and  goods ;  on  a  sug- 
gestion that  the  testator  was  non  compos  mentis^  the  will  was  not 
allowed  to  be  proved  in  the  spiritual  court,  because  it  imported  to 
concern  land.  2.  The  parson  in  this  case  has  remedy  at  common 
law.  Reg.  105.  he  shall  have  trespass  in  such  case.  33  H.  6. 
11  £r.  4. 26.  27  H.  8. 26.  where  a  man  has  a  way*  over  the  land  of 
another,  and  it  is  stopped,  the  party  shall  have  an  assize  of  nuisance: 
but  if  the  publick  highway  be  obstructed,  and  a  man  suffer  a  parti- 
cular injury  by  it,  be  shall  have  a  special  action  upon  the  case. 
3.  The  title  to  this  way  being  by  prescription,  and  the  common 
law  prescription  differing  from  that  of  the  spiritual  law,  as  8  JBL  4. 
13.  and  2  iZ.  2.  19.  it  is  therefore  triable  by  the  common  law. 
F.if.B.5\.  As  to  what  has  been  objected  to  have  been  deter- 
mined in  this  point,  I  answer,  that  our  case  differs  from  that  casc^ 
1st.  Because  here  the  parson  is  not  totally  disturbed  of  his  way. 
2.  It  does  not  appear  that  this  is  the  usual  way,  S^.  But  by  Jones 
and  Hyde  J  in  the  absence  of  Wkitlockey  it  is  primd  facie  agains 
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the  defisndant;  for  as  tithes  are  oonnsable  in  the  spiritual  court,  so     16S1* 
most  the  ways  and  passages  for  the  carrying  of  them,  since  without      jy^| 
such  passages  for  their  carriage  the  parson  could  not  have  the  fruit        y. 
of  his  tithes.    And  Jones  said,  that  he  was  acquainted  with  a  like     '^^*^* 
case.    The  bishop  of  Bangpr^  as  parson,  was  entitled  to  tithes  in 
the  land  of  Sir  Bichard  Bucklet^  and  there  were  great  stones  in  the 
road  by  which  they  carried  out  the  com,  and  though  Sir  Richard 
eonld  well  pass  dib  way,  his  horses  being  strong  and  abl^  yet 
the  Ushop's  horses,  being  weaker,  could  not  pass  by  it,  and  therefore 
the  bisht^  sued  him  in  the  sfMritual  court ;  whereupon  a  prohibi- 
tion was  granted,  but  afterwards  a  consultation  was  awarded. 

At  length  a  consultation  was  awarded  in  the  principal  case  by  the 
whole  courtf  and  that  upon  the  statute  of  9  &  3  JE.  6.  Lindwood 
De  DechUSf  c.  3.  saith,  that  the  parson  must  have  a  convement 
way,  and  that  it  must  neither  be  craggy,  nor  swampy.  And  the 
spiritual  court  having  conusance  of  tithes,  which  are  die  principal, 
sha.ll  also  have  omusance  of  the  way  through  which  it  is  necessary 
to  convey  the  dthes ;  for  qui  toUit  medium^  toiUtJmenu 

I  doubted  of  this  case  at  first ;  but  I  afterwards  agreed  in  the 
judgement  {a) 

m\.  6  Car.     A.  D.  1631.    B.  R.  [  470  ] 

Bcptdins  and  others  v.  Wr^ht.    [Yelvertonian  MSS.] 

A  MAN  took  the  emblements  growing  on  the  land  of  another :  Tortious 
and  for  the  tithes  of  these  the  parson  libelled  him  in  the  spiritual  S^j^i{^ 
court :  and  adjudged  well,  though  the  party  were  but  a  trespasser,  pay  thfaes. 
because  occupier  of  the  land.     And  so  he  is  liable  to  answer  damages 
in  an  action  on  the  statute  of  2  E.  6.  {b) 


Hil.  6  Car.     A.  D.  1681.    B.  R.     Rot.  784. 

James  Walrick  and  Thomas  Leans  v.  Bichard  Croplon* 

[Yelvertonian  MSS.] 

In  an  action  upon  the  case  the  plainti£&  declared,  that  whereas  if  Uwconi' 
on  the  1st  otjufyy  anno  4r  Car.  they  were  proprietors  of  the  tithes  P^*^^*V, 
of  grain  then  growing  and  arising  from  and  upon  the  glebe  lands  tbe^^ov 
of  the  vicarage  of  the  church  of  Chebsey  in  the  county  otStqffbrdj  "^^^.^ 
and  so  continued  from  the  said  1st  day  of  July^  in  the  4th  year  totbeptf- 
aforesaid,  to  the  feast  of  St.  Michael  the  archangel  then  next  fol-  *^* 
lowing:  and  whereas  the  said  Bichard  afterwards,  on  the  1st  day  of 
thbf  aforesaid,  in  die  4th  year  aforesaid,  was  and  still  is  vicar  of  the 
_____^_     If--  ,  ' 

(o)  As  to  eccMaHkil  Jiirifdiction,  see  JBoferlf*s  case,  IS  Co.  Rep.  65,  tupra,  233. 
{h)  WUhraham  t,  Saundert^  temUe  oon$m*    Rtym.  76.  m/hi>  544. 
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1631.  vicarageof  thechurch  of  CA^&s^  aforesaid,  andthenheldandoccupied, 
jfairick  ^^^  ^^  holds  aad  occupies  1 4  acres  of  glebeland  in  Chebsey  aforesaid, 
andLevfis  to  the  vicarage  of  the  church  of  CK^sey  aforesaid  then  and  still  be- 
Bkh.  Crop*'  longing:  the  said  Richard  afterwards  (to  wit)  on  the  said  Ist  day 
^^'  of  July^  in  the  4th  year  aforesaid,  at  Chehsey  aforesaid,  in  the  county 
aforesaid,  in  consideration  that  the  said  James  and  Thomas  had  then 
and  there  demised  to  thesaidiZicAar^f  all  the  tithes  of  grain  then  grow- 
ing and  aHsing  from  and  upon  the  glebe  land  of  the  yicarage  of  the 
church  of  ChAsey  .aforesaid,  for  the  sum  of  222.  to  be  therefore 
paid  to  the  said  James  and  Thomas^  undertook  and  then  and  there 
fidthii^lly  promised  the  said  James  and  Thomas  that  he  the  said 
Richard  the  said  sum  of  22/.  for  the  tithes  of  the  said  grain  then 
growing  and  arising  from  and  upon  the  said  glebe  land,  of  the  said 
vicarage  of  the  church  of  Chebsey  aforesaid,  would  well  and  truly 
pay  to  the  said  James  and  Thomas  when  he  should  be  thereto  after- 
wards requested,  4*^.  The  defendants  pleaded  not  guilty :  it  was 
found  for  the  plaintiffi,  and  judgement  was  given  and  entered  for 
[  471  ]  them.  In  which  case  these  two  points  were  resolved  —  Ist.  If  a 
vicar  be  generally  endowed  of  part  of  the  glebe  of  the  parsonage, 
in  that  case  the  vicar  shall  not  pay  tithes  to  the  parson,  quia  ded^ 
mas  ecdesia  ecclesia  reddere  turn  debet*  But,  if  the  endowment  be 
special,  that  the  vicar  shall  have  so  much  of  the  glebe  paying  to 
the  parson  tiie  tithes,  this  special  composition  shall  bind  the  vicar: 
which  composition  evidenced  to  a  jury  by  constant  payment  of  tithes 
to  the  parson  by  the  vicar  shall  be  intended,  though  the  composi- 
tion itself  be  not  shevoi.  2.  If  a  man  lease  tithes  for  years  by  deed 
indented,  reserving  205.  annually,  action  on  the  case  does  not  lie 
for  these  205.  but  debt:  for  though  it  be  not  properly  rent,  but  in 
the  case  of  the  king,  Dy.  876.  yet  it  is  a  sum  in  gross  of  so  high 
nature  that  no  action  on  the  case  lies  for  it,  but  debt  upon  the  con- 
^  tract.  5  Co.  3.  cu  JeweW^  case.     But,  if  it  be  without  deed,  then 

this  action  well  lies :  for  it  is  not  properly  a  lease,  because  it  cannot 
be  without  deed,  being  of  tithes.  Dy.  117.  jpU  72.  nor  is  it  an  an- 
nual sum  in  gross  in  the  nature  of  rent ;  bqt  it  is  only  an  executory 
contract  on  a  reciprocal  assumpsit,  which  shall  be  intended  in  our 
case,  (a) 

Hil.  C  Car.    A.  D.  1631.    B,  R.  Rot.  132. 

Robinson  v.  Jo.  Brooke.     [Yelvertonian  MSS.] 

Upon  evidence  at  bar  it  was  agr^,  if  the  vicfir  prescribes  or 
shews  a  composition  that  the  parson  used  to  have'  only  th^  tithe  of 
com,  there,  the  vicar  shall  have  the  tithes  of  rape-seed  aiid  other 


.■  ■ 


(a)  Sanders  v.  Regal,  itjfra,  537. 
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new  tithes,  as  wood,  hops,  4r.  but,  if  the  vicar  have  only  the  small      1631. 
tithes,  the  parson  shall  have  them,  and  not  the  vicar.  jioHmoh 


▼. 


[  This  case  is  thus  reported  by  Sir  O.  Bridgeman.']  /«•  ^roakt. 


P.  7  Car.    B.  R. 

Robinson,  the  vicar,  brought  an  action  on  the  statute  of  2  E.  6.  Rape  Med 
for  subtraction  of  tithes  against  Brocke  and  Wood,  lessees  of  the  JtS^ 
parson  of  the  same  church,  which  was  in  Kent,  and  declared,  that  bdon^ito 
the  vicar,  from  time  whereof  4-c.  had  all  the  small  tithes,  and  that  ^  ^^'*^' 
the  parson  had  no  other  tithes  but  those  of  com,  and  for  subtrac- 
tion of  all  the  rape-seed  which  amounted  to  402.  this  action  was 
brought,  and  issue  being  joined  upon  ml  debet,  the  evidence  was 
given  at  the  bar.     And  Henden  serjt.  for  the  defendants,  said,  that    [  472  3 
rape-seed  was  but  lately  used  in  Kent,  within  these  twenty  years, 
and  therefore  could  not  be  within  the  prescription.    It  is  also  in  the 
nature  of  grain,  because  the  land  is  ploughed  for  it,  and  it  is  sown 
as  corii.     But  per  cur.  {absente  Whitlock,)  the  vicar  shall  have  it, 
because  it  shall  be  intended  upon  the  first  composition  that  the 
parson  should  have  only  the  com,  and  rape  is  not  com,  but  it  shall 
be  amopg  the  small  tithes,  and  the  prescription  being  for  those, 
this  shall  be  included.    And  so  of  hops,  and  woad  for  dying,  which 
are  of  late  use. 


M.  7  Car.    A.  D.  1631.    In  Scac. 

[MSS.  Tumor.] 
The  farmer  of  the  impropriate  rectory  of  Pancras,  and  the  vicar  Suit  lies  on 
of  that  church  join  in  an  English  bill  in  the  exchequer  chamber,  ^de^S?^ 
against  several  owners  of  several  Itfnds  in  KefUish  Town,  which  is  czcfaequer 
within  that  parish,  and  suggest  divers  moduses  to  be  paid,  some  of  ^,e,  ^ 
them  to  the  parson,  and  some  to  the  vicar,  and  that  the  defendants  inodus. 


or« 


have  refused  to  pay  them  to  the  fiEurmer  of  the  parish  and  to  the  ud  ^^ 
vicar,  and  that  they  have  preferred  this  bill  to  avoid  multiplicity  of  5«uiot  join 
suits.  The  defendants  demurred  to  the  bill.  1.  It  was  agreed, 
that  a  suit  for  tithes  or  a  modus  may  be  in  this  court  2.  The 
second  doubt  was,  whether  the  farmer  of  the  parsonage  and  the 
vicar  can  join  in  cme  suit  for  their  several  duties ;  or,  whether  they 
ought  to  prefer  several  bills.  Andper'Densam  and  Weston,  barons 
—  They  ought  to  prefer  several  bills,  because  the  inheritances  are 
now  several  and  divided,  though  the  vicarage  originally  was  derived 
out  of  the  parsonage :  but  it  seemed  to  Davenport,  C.  B.  that  they 
might  join  in  a  bill  in  equity.  But  afterwards  in  his  absence  the 
demurrer  was  allowed,  and  the  plainti£&  were  ordered  to  prefer 
i^veral  biUs. 


▼. 


tfwr  Acus- 
torn  to  take 
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i«s«-  H.  7Car.    A.  D.  1632.    B.R. 

Lockin  V.  Davenport,  [MSS.  Yelvertonian.] 
A  MAN  sold  his  grass  to  A.  before  it  was  ciit  down.  The  parson 
^^"^^hdon  ^^^  ^^  vendor  in  the  spiritual  court,  who  pleaded  the  sale  in  that 
h  is  cat  court,  which  plea  not  being  allowed  there,  he  had  a  prohibition 
^^^^^^  upon  the  statute  of  2  E.  6.  because  the  owner  of  the  grass  ought  to 
titfae.  discharge  the  tithe,  (a) 

C  478  ]  Tr.  9  Car.    A.  D.  1633.    B.  R. 

Andrews  v.  Lane.    [MSS.  Bridgeman.] 

Qu.  Wbe.  A  PROHIBITION  was  moved  for  by  Calihorpej  who  had  drawn 
his  suggestion  according  to  the  direction  of  the  court.  It  consisted 
te^  of  two  points,  1.  that  by  the  law  of  the  land  no  tithes  shall  be  paid 
^1^^^  for  the  second  cutting  of  woad :  2.  that  great  costs  are  requisite  to 
cuitli^  of  the  planting  and  sowing  of  the  land  with  woad,  and  gathering  it  in 
^^i^Jj!^  baskets  after  it  is  cut;  in  consideration  whereof  a  custom  has  always 
tbe  titbw  of  prevuled,  that  the  parson  shall  take  the  tenth  basket  of  the  first 
cutting  be  cuttings  for  all  the  tithes  due  for  the  whole  year.  And  he  cited 
go^in  Co.  Entr.  459.  Baxter  and  Hoptf^  case  (6),  as  a  precedent  in  point, 
ation  of  the  Bichardson  C.  J.  —  For  the  aftermath  of  grass  no  tithes  are  due 
*>P«B^       by  the  law  of  the  land,  and  many  proliibitions  have  been  granted 

And  tfouow  1  •  V  /•  • 

m^^^Ai^g      upon  that  point,  quodjutt  concessum. 

^  ^^^  Caltkorpe  cited  the  case  of  Aubrey  v.  Johnson  (c)  43  Eliz.  to  be 
gatfaermg  SO  resolved :  but  Richardson  C.  J.  said,  that  perhaps  there  might  be 
^  '^  a  difference  between  the  case  of  aftermath,  and  this  of  woad.     And 

'  if  you  may  prescribe  in  the  custom  to  pay  the  tenth  of  the  first  cut- 
ting in  discharge  of  the  whole,  though  this  may  be  a  good  custom, 
yet  the  cutting  must  not  be  firaudulent,  you  must  not  cut  only  a 
small  part  at  the  firsts  and  leave  the  greater  part,  and  that  of  the 
greater  value  for  the  other  cutting. 

Jones  J.  to  Calthorpe.  —  How  can  you  allege  in  your  custom  that 
woad  has  not  been  used  in  England  time  out  of  memory  ?  CaUhorpe 
answered,  it  is  good  enough,  as  in  the  case  of  saffiron. 

Berkley  J. —  The  case  of  lattermath  difiers  much  firom  that  of 
woad ;  for  the  tithes  of  the  aftergrass  are  worth  little  or  nothing,  but 
the  second  cutting  of  woad  is  commonly  better  than  the  first. 


(a)  Granl  v.  Meddin^f  Hardr.  38a  in/ra,  515>  tion  in  the  prohibition  was,  that  tbe  occupien  of 
Gwis  V.  H^;^boume,  Sir  William  Jones,  410.  in-  meadow  ground  within  the  parish  have  used  to 

Jra,  501 .     Taswell  ▼.  jilkiUp  Raym.  75.  m/Wiy  make  the  fint  vesture  into  hay,  and  paj  the  tenth 

537.  cock  thereof,  in  satisfaction  of  the  ti^  of  such 

(b)  2  Brownl.  30.    2  Bulstr.  2S9.    Co.  Entr.  first  vestute,  and  of  the  aftermath  likewise.     And 
459.  it  was  adjudged  to  be  a  good  prsscriptioB,  and  the 

(c)  The  case  of  Johnson  v.  Aubrey^  was  as  fol-  prohibition  stood.  And  in  this  case  one  NkJutt 
lows.  Auhrey  brought  a  prohibition  in  the  king's  case  was  cited,  whero  it  was  adjudged,  that  tithes 
bench  against  Johnaon^  parson  of  Burgf^fitld  in  shall  not  be  paid  for  rakings,  unleas  tbcy  U9  ce- 
JBerksfdre,  who  sued  him  in  the  spiritual  court  for  vinous  rakings,  in  order  to  cheat  the  paneo* 
the  tithes  of  the  afVermath  of  grass  :  and  the  sugges.  Moorc^  910.     Cro.  Eliz.  663 » 
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The  court  appointed  the  case  to  be  argned  the  next  week*    It  was     16SS. 
therefore  afterwards  argued  by  Nqy^  the  king^s  attorney  general, 
^  that  no  prohibition  should  be  granted*    The  suggestion,  he  said, 


consisted  of  two  parts,  1.  that  by  the  law  of  the  land  no  tithes  are  «  po^  -i 
due  of  the  second  cutting,  because  no  tithes  are  to  be  paid  for  the 
same  land  in  one  year :  2d.  it  suggests  a  particular  custom,  diat  in 
respect  of  the  great  costs  and  charges  which  the  fiurmer  sustains  in 
the  buying  of  the  seed,  and  ploughing  the  land  for  it,  and  in  respect 
that  when  it  is  ripe,  and,  that  then  maiuris  temporibus  atmi  he  ga- 
thers it,  and  buys  baskets  to  put  it  in,  and  purges  and  cleanses  it 
from  the  dirt,  and  that  he  does  all  this  at  his  own  cost,  therefore 
that  by  reason  of  the  premises  and  by  the  law  of  the  land  he  ought 
to  be  discharged.  Now  this  is  merely  a  prescription  in  turn  deci* 
mandoy  and  no  such  custom  is  allowed  by  the  law  of  the  land.  But 
the  contrary  is  frequent  about  Ixmdonj  where  the  same  land  is  ofteii 
twice  sown  in  a  year,  for  instance,  at  one  time  with  peas,  and  at 
another  with  carrots,  4^.  and  yet  tithes  are  paid  for  both.  They 
might  as  well  prescribe,  that  if  a  man  gather  part  of  his  apples  at 
one  time,  and  part  at  another,  that  he  should  be  discharged  of  tithes 
of  the  second  gathering.  So,  if  the  osiers  which  grow  here  on  the 
banks  of  the  T^ofnes  are  cut  down,  tithes  are  paid  as  soon  as  they 
are  cut  For  if  there  is  a  double  increase,  why  should  there  not  be 
double  tithes  ?  And  as  to  the  case  of  aftermath  which  has  been  ob- 
jected, clearly,  aftermath  is  not  discharged  of  tithes  by  the  law  of 
the  land ;  but  a  difference  has  sometimes  been  taken,  that  upon  a 
collateral  prescription  to  give  to  the  parson  a  reciprocal  recompence, 
as  to  make  the  first  math  into  perfect  hay,  when  of  right  they  need 
only  make  it  into  grass  cocks,  this  will  be  a  good  prescription  to  be 
discharged  of  the  tithes  of  the  aftermath ;  but  without  such  a  pre- 
scription  or  recompence,  it  is  not  discharged.  But  here  that  which 
is  shewn,  that  the  former  puts  the  woad  into  baskets,  is  no  more 
than  he  ought  to  do  of  common  right,  and  than  is  necessary  for  the 
severance  of  it  from  the  nine  parts ;  for  he  could  not  suffer  it  to  lie 
upon  the  land  to  be  severed.  But,  if  he  had  prescribed,  that  from  time 
whereof  4rc.  they  have  used,  in  consideration  that  they  dried  the 
first  cutting,  and  ground  it  in  the  mill,  and  paid  it  in  the  ball,  to 
be  discharged  of  the  tithes  of  the  second  cutting ;  that  would  be 
perhaps  a  good  prescription :  for  he  would  do  more  than  of  com- 
mon right  he  need  do.  In  the41  of£/.  in  lord  Ecper^s  case^ 
in  the  isle  of  T^netj  where  tithes  were  paid  of  apples,  and  after- 
wards in  the  same  year  the  apple  trees  were  shredded  and  cut,  and 
sold,  it  was  adjudged,  that  new  tithes  were  to  be  paid  for  the  trees. 
In  the  case  of  aftermath,  the  second  cutting  is  worth  litde  or  no- 
thing; but  in  the  case  of  woad,  the  second  cutting  is  worth  more  [  475  J 
Aan  the  first;  and  inasmuch  as,  the  second  cutting  is  but  an  ex« 
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16SS.     crescence  of  a  new  thing  out  of  the  same  root,  I  conceive  tliat  new 
tithes  are  due  for  it. 


▼.  Richardson  C.  J.  Jones  and  Berkdof  seemed  against  the  prohibit 

^^'''^'  tion^  and  Jones  said,  that  woad  being  within  time  of  memory  first 
used  in  this  realm,  he  did  not  see  how  they  could  prescribe  in  this 
manner  respecting  it,  so  that  he  gave  CaUhorpe  a  further  day. 

It  was  afterwards  argued  by  Beare  of  the  Middle  Temple  in  support 
of  the  prohibition.  As  to  the  case  of  lord  Boper^  he  said,  cited 
by  Mr.  Attorney,   I  answer  that  the  apple-trees  there  were  dead 

Supra  47s.  trees.  He  then  cited  Baxta*  and  Hop^s  case.  As  to  the  case,  of 
com  and  hay,  and  afterwards  of  carrots  upon  the  same  land,  as  here 
about  London^  I  answer,  that  there  are  several  crops ;  but  here  it  is 
but  part  of  one  and  the  same  cropl  As  to  the  osiers  upon  the  river 
Tltamesy  I  say  that  the  reason  of  that  is  in  respect  of  the  covia? 
Then  in  the  case  at  bar,  no  tithes  should  be  paid  of  the  secxxnd  cut- 
ting for  two  reasons :  1st.  because  you  shall  not  have  tithes  twice  in 
one  year  of  the.  same  thing;  and  upon  that  ground  the  case  of  latl»- 
roath  has  been  often  determined :  2d.  because  here  is  more  done 
than  the  parishioner  ought  to  do  of  common  right,  and  therefore  it 

8afi«4tb  is  a  good  tnodus  decimandi.  In  £Ut^s  case,  in  16  Jo.  in  considera- 
tion of  putting  the  hay  of  the  first  math  into  windrows,  and  tedding 
and  shaking  it,  the  iarmer  prescribed  to  be  disdiarged  of  the  tithes 
of  the  second  math ;  andheldgood;  and  there  it  was  agreed,  that  no 
tithes  shall  be  paid  of  stubble  after  tithes  have  been  paid  of  the  crop. 
So,  it  was  resolved  in  this  court,  that  where  com  is  severed,  and 
tithes  are  paid  for  it,  and  afterwards  grass  grows,  and  beasts  feed 
upon  the  same  land,  that  no  tithes  shall  be  paid  either  for  thia  grass, 
or  the  pasturage.  In  Tr.  7  Car,  C  B.  Red.  1449.  a  custom  to  pay 
the  tenth  pound  of  wool  was  holden  a  good  modus  decimandi^  because 
the  owner  is  not  bound  of  common  right  to  weigh  it.  [Jones  J. 
this  last  case  was  left  doubtfol.]  In  Gibson  and  Trofs  case,  15  Ja. 
B.R.-'one  prescribed  that  in' consideration  that  he  bound  up  his 
com  in  shocks,  he  hath  always  used  to  be  discharged  of  the  odd 
shocks,  if  there  were  any ;  and  held  a  good  prescription.  [Bichard" 
son  C.  J.  doubted  of  this.]  The  cases  cited  are  still  stronger  than 
this :  for  here  this  woad  is  part  of  the  same  crop.  And  as  to  the 
objection  that  woad  has  not  been  in  England  firom  time  wherec^, 
4rc.  and  therefore  there  can  be  no  prescription  in  a  modus  dectmandi 
for  it;  I  answer,  that  woad  has  been  common  here  for  50 .or  60 

[  476  ]  years,  and  then  I  say  if  they  have  used  to  pay  the  tithes  of  it  in  this 
manner  but  ten  years,  that  is  a  good  prescription  for  the  churdi  in 
the  spiritual  court  upon  the  modus  decimandi,  and  therefore  if  the 
fiirmers  shall  not  avail  themselves  of  the  same  prescription,  the^ 
will  be  twice  charged,  once  with  tithes  in  kind,  and  again  accord-. 
ing<  to  the  custom.  —  CaUhorpe  said  that  they  could  poove.  that 
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woad  had  been  used  here  for  100  years  or  more.     He  added,  that      16S5. 
the  second  cutting  of  woad  is  but  quoddam  derelictum  super  terramj      -  .^     " 


as  the  rakingSy  S^.  and  that  it  is  a  thing  of  no,  or,  at  least,  very         v. 
little^  vfdue.  .  ^^^ 

Palmer  srgaed  on  the  other  side.  — ^  There  are  in  our  law  some 
things  which  are  not  tithable,  as  quarries,  coals,  4^c.    But,  where 
the  thmgB  themselves  are  res  decinuMles,  there  our  law  does  not 
allow  of  any  prescription  in  rum  decimando.     As  to  the  first  part  of 
the  suggestion,  that  no  tithes  shall  be  pdd  of  one  thing  twice  in  a 
year,  I  utterly  deny  it  altogether,  and  I  vouch  PUmderCs  Comm. 
Soby  and  Mclin^s  case,  wh^re  tithes  were  held  pajrable  for  the  lop-  ^P»  1^4. 
pings  of  hombeam-pollengers,  and  also  for  the  trees  themselves,  if 
they  were  cut  down  the  same  year.    So  Dr.  and  Student^  cap.  uU.  . 
and  4S  £/.  between  Aubrey  and  Johnson^  where  a  difference  agreed  Supni  sss. 
touching  the  aftermath,  namely,  that  where  the  prescription  is 
to  make  the  first  math  into  perfect  hay,  there  it  is  a  good  modus 
decimandi  for  the  second  math,  because  there,  there  b  a  reciprocal 
benefit  to  the  parson :  it  b  otherwise,  where  it  is  to  make  it  into 
grass  cocks,  for  this  is  the  parson's  due  of  common  ri^ht.  TV.  S  Car. 
B.  R*  one  libelled  in  the  spiritual  court  for  the  wool  of  rotten  sheep, 
and  a  prohibition  was  prayed,  upon  a  suggestion  that  he  had  paid 
tithes  for  the  Wool  at  sheering  time,  and  therefore  ought  not  to  pay 
them  again  the  same  year;  but  it  was  determined  to  the  contrary'; 
and  it  was  also  agreed,  that  in  that  case  if  he  had  sold  the  sheep 
after  sheering  time,  he  should  pay  tithes  for  their  wool  pro  raid  be- 
fore the  sale.     In  Lyndw.  141.  &.  142.  ver.  <<  renoventur,**  he  says, 
**  Si  eadem  terra  bis  vet  ter  seminaiajuerit^  vel  sapius  jructwn  pro^ 
<<  duxeritj  danda  toties  sunt  decrnue**     So,  of  pigeons,  and  other 
creatures  which  breed  often  in  a  year.     As  to  Baxter  and  Hop^s  Videsupm 
case,  that  tithes  shall  not  be  paid  of,  4*^  it  is  true,  the  court  there  ^^^' 
did  not  grant  a  consultation  because  the  rewine  grass  is  a  thing 
of  no  value;   2dly.  it  is  by  manuring  the  land  to  make  it  more 
fertile,  being  converted  into  dung :  and  Sdly.  for  the  maintenance 
of  their  sheep. 

Ad  to  the  second  part  of  the  suggestion,  that  here  should  be  a  mo^ 
dtis  decimandi^  I  say  that  here  is  no  recompence  or  consideration  to 
the  parson,  and  I  refer  to  Hall  and  Fettiplace^s  case;  .there,  there  [  477  3 
was  a  prescription  to  pay  tithe  cheeses  between  such  a  day  and  such  ^"P^  ^^- 
a  day  to  be  discharged  of  all  other  tithes  of  milk  in  that  same  year; 
arid  adjudged  a  good  prescription,  because  of  common  right  the 
parishioner  is  not  bound  to  make  the  milk  into  cheese.  But  it  was 
resolved,  that  if  the  prescription  had  been,  that  in  consideration  he 
paid  the  tenth  quart  of  milk  between  siich  a  day  and  such  a  day, 
that  would  not  have  been  good,  for  it  is  no  more  tiian  he  must  have 
done  of  common  right.    The  second  cutting  is  of  as  great  value  as  Qu«        * 
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16Sd«     tbe  first  cutting;  and  woad  being  bnt  a  ttew  ibSag^  dmre  can  be  no 


preBcnption  respecting  it. 
^«  AGa^nar^f  acquainted  the  court,  that  in  the  case  of  the  tenth  pound 

''^'^  of  wool,  cited  by  Mr^BearCf  hewasof  coonsd,  and  that  thejr  had  a 
consultation,  contrary  to  what  Beare  had  said;  to  whidi  Jima  J. 
agreed. 

BicAanbon  C.  J.  — •  I  consider  this  a  very  great  and doabtfbl  case; 
for  I  cannot  conceive  how  payment  of  a  part  should  be  a  satis&cdon 
for  the  whole,  and  in  efiect  this  is  so;  and  the  second  cutting bdng 
as  good  as  the  first,  it  would  be  a  plain  non  decimando.  As  to  the 
cases  that  have  been  put,  to  the  contrary,  I  will  agree  to  some  of 
them.  Ist.  As  to  the  case  of  the  stubble,  I  agree  that  no  tithes 
shall  be  paid  of  it,  1st,  because  tithes  were  paid  of  the  com,  whidi 
is  the  principal,  and  the  stubble  is  of  no  value ;  S^f .  because  in  the 
case  of  stubble,  there  is  no  second  renewing.  As  to  the  case  of 
fruit,  as  apples,  4^.  I  conceive  that  two  tithes  axe  payable.  As 
to  the  aftermarth,  I  agree  in  the  difference  that  has  been  taken  by 
Palmer  J  and  I  will  menticm  a  case  in  the  C.  P.  which  arose  in  Cam- 
bridgeshire :  —  One  prescribed,  that  where  the  grass  grew  in  a  wet 
place,  in  consideration  of  his  carrying  it  out  <^  such  watery  ground, 
and  to  another  drier  place  to  make  it  into  hay,  he  was  to  be  dis- 
charged firom  the  tidies  of  the  aftermath ;  and  held  to  be  a  good 
modus  decimandi.  As  to  the  case  of  the  grass  which  grew  after  the 
com  was  severed,  it  might  be  perhaps,  that  there  were  no  tithes  of 
it,  because  of  such  small  value.  But  in  the  case  at  bar,  there  is  a 
new  increase,  and  the  law  is,  that  de  omnibus  renooanMusei  crescent 
tibuSi  4t?.  tithes  shall  be  paid.  And  as  to  the  rakings,  I  hold  that 
where  the  rakings  are  of  great  value,  or  if  thqr  are  left  on  the  land 
covinously,  that  tithes  shall  be  paid  of  them ;  but  if  Aey  are  left 
there  in  a  small  quandty  and  involuntarily,  it  is  otherwise;  and 
therefore  the  words  of  the  suggestion  in  such  case  are  misms  vobm-- 
tarie.  (a)  So  it  was  now  lately  resolved  in  this  court  for  the  locks  of 
C  478  ]  wool  of  sheep  at  sheering  time  upon  this  same  distinction,  where 
they  are  left  in  great  quantity,  or  by  covin,  and  where  not.  (ft) 
This  case  shall  be  argued  next  term ;  and  if  the  court  should  then 
have  any  doubt,  it  shall  \ye  afterwards  argued  by  the  counsel  on 
both  sides,  and  the  court  will  deliver  their  opinion  seriatim. 

Jones  J.  said,  that  he  intended  to  have  spoken  to  this,  but  that 
he  subscribed  to  the  rule  of  the  chief  justice. 

Crokeand  Berkley  accordin^y;    and  they  added,  that  notwith* 
standing  what  had  been  said,  they  were  strongly  of  opinion,  that  no 

(a)  Anon,  1  Freem.  334.  v^rot  562.     Grent    ton  ▼.  FUetmod^  Cro.  EUi.  475.  «•9»t^   189. 
T.  EwtUf  iM.     JiJidkoWn  case  dted  in  Johnson    Degge's  P.C.  p.  3.  c.  S. 

▼.  Auhrt^f  Cro.  Elis.  663.  <i<pi«,  473.     Gr^en        (6)  Jnon.,  Mo.  911.  ;  9  InH.  659. ;  '  God.  . 
%  Am,  Cro.  EUi.  702.  tupra,  815.    Shermg-    Rqp.  GHe»  468. ;  1  RoQo's  Abr.  646.     D^ggt 

P.C.  pwt  it.  c6.    fVaiT.  Fmrker,  Bulftr. 94f. 
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prohibition  ought  to  be  granted,  and  so  they  had  been  always,  else 
they  would  not  have  consented,  that  the  party  should  be  delayed  of 
his  prohibition  so  long  as  Michaelmas  term. 

Jones  J.  —  If  apples  are  gathered,  part  at  one  time,  and  part  at 
another,  there  is  no  doubt  but  upon  these  several  gatherings,  there 
shall  be  several  tithes  paid. 

Richardson  C.  J. — Here  at  Ftdham  they  have  peas  which  are 
early  ripe,  and  sold  at  London^  for  which  they  pay  tithes,  and  yet 
at  harvest,  when  they  cut  down  the  remainder,  new  tithes  are  paid. 

Croke  J.  agreed  the  difference  which  had  been  taken  touching 
the  aftermath  by  Palmer :  and  he  said,  that  in  this  case  the  baskets 
are  things  of  necessity  for  the  use  of  the  owner  of  the  nine  parts, 
and  the  second  cutting  is  nearly  as  good  as  the  first  by  the  confession 
of  the  party  himself.  And  as  to  the  rewine,  and  rakings,  and  locks 
of  wool,  he  took  the  distinction  made  by  the  chief  justice,  for  de 
minimis  turn  curat  lex ;  alitSr,  if  in  great  quantities  or  by  covin.  And 
Jones  J.  was  of  opinion  that  there  should  be  no  prohibition ;  for 
the  providing  of  the  baskets  was  for  their  own  use ;  that  they  might 
as  well  prescribe  to  be  discharged  of  the  tithes  of  com,  because  they 
were  at  the  charge  of  providing  scythes  to  cut  it  down.  Which 
Berkley  agreed  to,  and  said,  that  of  pigeons  and  hens,  and  such 
creatures  as  bring  forth  twice  in  a  year,  double  tithes  are  paid. 

Richardson  C*  J.  hesitated  about  agreeing  to  the  case  of  osiers 
put  by  Mr.  Attorney. 

Jones  J.  —  If  you  could  make  this  the  custom  of  an  entire  county, 
consuetudo  patritey  you  might  then  prescribe  in  a  non  decimando^  as 
in  the  case  of  tlie  Wealds  of  Sussex  ;  quodfuit  concessum.  Adjourned 
to  Michaelmas  term,  and  no  prohibition  interim,  (a) 
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M.  11  Car.    A.  D.  1635.    B.  R. 

Sydawn  v.  Holmes.    [Sir  W.  Jon.  (6)  S68.] 

The  prior  of  BredsaU  {c)  was  seised  of  lands  in  the  parish  of 
BredsaU  before  time  of  memory,  and  all  the  priors  held  them  before 
time  of  memory  exonerated  from  the  payment  of  titiies :  the  lands 
came  by  dissolution  to  king  Henry  the  eighth  by  tiie  statute  of 
27  H.  8.  the  abbey  being  under  the  value  of  200/.  per  annum ;  the 
king  made  a  grant  of  the  lands,  and  by  mesne  conveyances  they 
came  to  one  Bentley^  who  leased  them  for  years  to  Sydaixm.  Holmes^ 
the  parson  of  BredsaU^  sued  Sydown  in  court  christian  for  the  tithes ; 


1633. 

T. 

Lane. 


[479] 


In  proliilM- 
tion  to  • 
suit  for 
tithes  of 
abbey  lands. 
if  ii  a|:gpear 
that  the 
abbot  was 
exempted 
from  the 
pajrment  of 
them  at  the 


(a)  See /Norton  ▼.  Clarke,  tupra,  428.  (c)    The    priory  of    J3ri$i>U,    JSreydnaU,    or 

{b)  This  case  is  likewise  reported  by  Croke,     BredsaU,  in  the  parisli  of  SredtaU  or  Breadtaii, 

[Cro.  Car.  422.]  but  Sir  f9^m.  Jmet^s  relation  is     in  the  county  of  Dtrby.      In  Sir  IFm,  Jones  % 

more  natural,  more  simple,  and  more  circum-     Report  it   is  called  BreadttaU,  and  in  Croki*M^ 

stantial.  Bristol;   easy   mistakes  from   the   similarity  of 

sound. 

Vol.  I.  G  g 
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1653.     and  a  prohibition  being  obtained  upon  this  sunniie,  the  panou 
^T^^^   demurred  to  the  declaration,  and  prayed  a  consultation. 

V.  The  case  was  argued  at  the  bsff  several  times ;  and  this  tenn  it 

^  *^'     was  argued  upon  the  bench  by   the  justices.     Three  of  them, 

time  of  the   namely,  Brampstone,  Jonesy  and  Berkley^  agreed  for  the  defendant^ 

it  shall  be '  ^^^  *  prohibition  did  not  lie.     Croke  e  contra. 

intended  an       The  case  was  divided  into  two  points.  —  The  first  was  this :  a 

by^reLuT    priory  holds  lands  exonerated  of  tithes  by  prescription  :  the  lands 

^^y^^^   come  to  the  hands  of  a  layman :  afterwards,  the  priory  is  dissolved : 

and  not  on    whether  the  tenant  of  these  lands  shall  have  the  benefit  of  this  pre- 

^^"^^^    scription  without  the  aid  of  any  statute  or  act  of  parliament  ?   Thie 

sition  real,    sccond  question  was,  whether  lands  of  an  abbey,  which  came  to  die 

*42«.  ^    '^'"K  "^y  ^®  statute  of  27  H.  8.  and  were  exonerated  of  tithes  in  die 

hands  of  the  prior  by  prescription,  shall  be  exonerated  in  the  hands 

of  the  king,  or  of  his  patentee,  by  the  statute  of  27  H^  8.  or  the 

statute  of  31  H.8.? 

As  to  the  first  point,  all  the  judges  unanimously  resolved,  that< 
there  were  three  manners  of  discharge  firom  tithes  without  the  aid 
of  any  statute,  viz.  by  privilege  or  bull;    2.  by  real  composition 
and  prescription  in  modo  decimandi :  3.  by  general  prescription  in 
non  decimaiido.    The  first,  namely,  by  privil^e^  was  confined  to  the 
Templars,  the  Hospitallers,  and  Cistertians,  who  were  exonerfltted 
[  480  ]    by  a  general  council  (as  it  seems) ;  for  it  is  said  by  Panormitan^  ca- 
pile  ex  parte  decimis^  Quod  privilegium  non  solvendi  dectmas  datwr  m 
apice  juris  canonici  Cistertiensibusy  Hospilalatiis^  et  Templatiis  soboh 
modoj  et  non  aliis  monachis  quibusamque.    2.  Several  abbies  were 
discharged  by  the  pope's  bull,  sometimes  granted  to  an  order,  as 
to  the  Prsemonstratenses,  or  to  a  particular  abbey.     These  were 
personal  privileges,  ct  omnia  personalia  privilegia  (as  Panormitan 
there  saith)  certam  habent  interprctationem,  et  non  transeant  de  una 
persond  ad  aliam.     If  therefore  a  corporation  which  had  such  a  pri- 
vilege was  dissolved,  or  its  lands  were  granted  over  to  another,  the 
privilege  was  gone,  and  the  grantee  or  feoffee  of  the  lands  must  pay 
tithes. 

The  second  discharge  is  by  real  composition.  This,  as  it  appears 
in  the  Register  438.  and  jP.  ^.  JB.  41.  43.  is,  when  a  sum  of  money, 
or  lands,  are  given  to  a  person  by  the  assent  of  the  patron  and  ordi- 
nary, in  recompence  of  all  manner  of  tithes ;  there,  the  land  is  dis- 
charged of  tithes  in  specie^  and  the  modus  is  made  tithes :  and  if  the 
lands  are  transferred  or  granted  to  another,  the  feoffee  or  grantee 
shall  have  the  benefit  of  it :  and  upon  the  ground,  of  a  real  com- 
posidon,  a  modus  decimandi  by  prescription  is  maintainaUe  upcHi  a 
presumption  that  there  was  a  real  compoiution,  which  is  lost 
flypm  i«V-   F.  N.  B.  41.  Regist.  38.  8  E.  4.  14.  and  2  Rep.  43.  bishop  of  Win- 
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chettet's  C9se :  and  of  such  a  prescription  my  one,  %ho  has  th^  land«      I  ^SS. 
shall  take  advantage.  s^dmm 

The  third  is  a  discharge  in  nori  decimando,  either  in  sp^ie  or  ▼. 
otberwisey  by  prescription,  of  which  an  ecclesiastical  person  only 
was  capable^  as  appears  in  the  bishop  of  Winchester's  case :  for  a 
layman,  by  the  council  of  Lateratij  was  not  capable  of  tithes  either 
in  pernancy,  or  in  discharge ;  but  an  ecclesiastical  person  was  capa- 
ble of  both,  and  was  not  bound  by  that  council. 

Thus  &r  all  agreed ;  but  Berkley  went  farther,  and  said,  that  the 
prescription  must  be  intended  to  have  been  either  upon  a  privilege, 
or  upon  a  real  composition  before  time  of  memory.  Privileges 
were  the  more  frequent ;  the  other  was  rare  :  in  the  present  case, 
therefore,  it  must  be  presumed  that  it  was  founded  upon  a  privilege 
in  the  beginning ;  and  if  so,  it  will  follow  the  nature  of  the  be- 
ginning, namely,  a  privilege ;  and  all  privileges,  as  was  said  before,' 
were  personal,  and  were  extinct  with  the  person,  and  therefore  the 
prescription  shall  be  extinct.  And  so  he  held,  that  in  this  case 
the  prescription  was  personal,  and  extinct  by  the  dissolution  of 
the  corporation,  and  could  not  be  extended  to  the  king  or  hisf 
patentee.  "* 

And  Crote  agreed,  that  if  it  must  be  presumed  to  be  upon  the    [  Ml  ] 
ground  of  privil^e,  that  then  it  was  gone;  but  he  said,  that  it  shall 
be  presumed  to  be  upon  a  real  composition,  and  then  the  tenant  of 
die  land  shall  have  die  benefit  of  it.     But  he  gave  no  reason  to 
shew,  that  such  presumption  ought  to  be  made. 

Jones  agreed  to  the  ground  taken,  namely,  that  if  the  prescription 
shall  be  intended  to  be  upon  the  idea  of  a  privilege,  then  the  pre- 
scription was  gone,  and  determined  with  the  person.  •  And  Bramp- 
ston  agreed  to-  this,  and  that  it  was  a  stronger  presumption  than  that 
k  was  grounded  on  a  real  composition.  And  Jones  insisted,  that 
it  should  not  be  taken  to  be  upon  a  real  composition ;  for  though 
a  prescription  in  modo  decimandi  by  payment  of  a  sum  of  mon^ 
was  good  lipon  intendment  that  it  was  grounded  upoil  a  real  com- 
position^  for  the  payment  of  the  sum  is  good  evidence  of  that;  y^t 
in  a  non  dedmando  this  does  not  hold ;  and  so  it  is  resolved.in  th^ 
bishop  of  Winchester's  case,  2  Rep.  And  Brampston  and  Jones  said,  $upn  i67. 
that  there  might  be  an  intendment  of  another  sort  of  the  obm^  • 
mencement.  It  is  said  before,  that  ecclesiastical  persons  were 
capable  of  tithes  in  pernancy,  and  of  an  exoneration  from  the  pay- 
ment of  tithes,  and  were  not  bound  by  any  canon  or  council :  that 
therefore  may  be  the  commencement  of  the  prescription ;  and  if  so, 
it  is  personal,  it  is  tied  to  the  church,  et  non  egreditur  personam :  when 
therefore  the  land  comes  to  the  hands  of  a  layman  the  prescription 
is  gone.  Jones  added,  that  inasmuch  as  a  layman  is  not  capable  of 
a  prescription  m  non  decimaf^o  in  himself,  nor  in  his  ancestor,  he 

Gg« 
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Sydoum 

T. 

HiUtnes, 


1($35.     cannot  be  capable  m  2^que  estate.     So  that  the  three  justices  held, 

against  the  opinion  of  Croke^  that  the  privil^e  of  prescription  was 

gone  by  the  dissolution  of  the  abbey. 

As  to  the  second  question,  they  divided  it  into  two  considerations ; 

the  one,  upon  the  statute  of  27  H.  8.  only ;  the  other,  upon  the 

statutes  of  81  //.  8.  and  27  H.  8.  conjointly. 
Landt  ap-  Croke  held,  that  by  the  statute  of  27  H.  8.  this  privil^e  by  pre- 
u>  rvli^us  scription,  as  well  as  all  other  privileges  and  exemptions  from  tithes, 
houses  or  ^^g  reserved,  and  given  to  the  king  by  the  words  of  the  act.  It 
given  to  tb*  gives  "  all  rights,  and  interests,  and  hereditaments,  and  that  in  as 
king  on  the  ig^xoe  and  ample  manner  as  the  abbots  held  them ;"  and  this  privi- 

dittolution  °  ,,11.  1.1  1  •  »i         1 

oftheiesMT  lege  was  ^' an  hereditament,  and  aright,  and  an  mterest;    &nd 

d^^Joaf""  ^^^  lands  were  given  "  in  as  large  and  ample  manner  as  the  ab- 

yearbyUie  bot  himself  had  them;"  and  he  held  them  discharged  of  tithes. 

I'ssl^we*  "^"^  farther,  the  intention  of  the  act  was  to  give  the  privilege  for 

not  ex-  *  these  abbies,  as  well  as  other  abbies,  which  came  to  the  king  by 

empted  oi   JW   o 

from  the        oin.rs. 

payment  of       The  three  other  justices  held,  that  this  privilege  was  not  preserved 

tiie^vU      ^^^  given  to  the  king  by  this  statute,  for  the  words  of  the  statute 

it  not  re-      being  general  do  not  extend  to  this  particular  privilege,  which  is 

su^  31        not  any  thing  in  right,  or  irUerestj  nor  properly  an  hereditament:  but 

Hen.  8.       ^  matter  of  discharge  merely.     The  marquis  of  Winchester's  case^ 

•  r  4,32  1  S  Rep.  proves  this,  where  these  words,  '^  right,  interest j  hereditamentj 

and  in  as  ample  manner'^  in  an  act  of  parliament,  do  not  extend  to  a 

writ  of  error,  or  right  of  action.     2.  No  such  intent  appears  in  the 

statute  %  for  if  the  legislator  had  any  such,  there  would  have  been 

a  clause  of  exemption,  as  there  is  in  the  statute  of  31  Jf.  8. 

Croke  also  held,  that  admitting  that  this  privil^e  is  not  preserved 
and  given  to  the  king  by  the  statute  of  27  H.  8.  yet^  taking  the 
statutes  of  d  If/.  8.  and  27 //.  8.  together,  it  is  saved;  for,  1st* 
the  words  of  SI  //.  8.  extend  to  it.  2d.  If  not,  it  is  within  the 
equity  of  it.  As  to  the  words,  abbies  under  200/.  per  ann.  were 
not  dissolved  until  after  the  end  of  the  parliament  of  27  H*  8.  and 
then  the  words  of  the  31  //.  8.  extend  to  all  abbies  that  came  to 
the  king  after  4  Feb.  27  H.  8.  2.  Although  in  fiction  of  law,  a 
statute  shall  have  relation  to  the  first  day  of  the  parliament,  yet,  in 
truth,  nothing  is  settled,  nor  is  it  a  perfect  statute,  until  the  parlia- 
ment is  ended,  and  that  was  after  the  4th  of  jR?&.  27  H.  8.  so  that 
the  words  of  31  //.  8.  extend  to  it:  and  the  king  shall  not  have 
the  mesne  profits  accruing  between  the  commencement  of  the  par- 
liament and  the  end  of  it.  S.  The  words  of  S\  H.  8.  are  in  the 
purview  <<  all  abbies,*  without  distinction.  Farther,  admitting  that 
the  woMs  do  not  extend  to  this  privilege,  yet  it  shall  be  within 
the  equity  of  the  act.  For  it  was  the  intention  of  the .  statute  of 
31  i/.  8.  to  give  the  king  equal  benefit  of  the  abbies  given  by  the 


CASES.  48« 

87  H.  8*  as  of  those  given  by  31  //•  8.  and  all  were  within  the  survey      1685* 
of  the  court  of  augmentations ;  and  it  was  to  encourage  purchasers,     sydoum 
which  goes  as  wdl  to  the  one  as  to  the  other.     And,  lastly,  Croke        ▼. 
insisted  upon  contemporary  exposition,  and  said,  that  several  prohi-         ^'^' 
bitions  (a)  were  granted  upon  these  statutes  in  the  b^inning  of  [  488  ] 
queen  ElizabeiVs  reign,  and  constantly  afterwards,  and  in  this  case 
now  in  question,  between  Berry^  the  owner  of  this  land,  and  the 
parson,  a  prohibition  was  heretofore  granted;  whereupon, he  con- 
cluded, that  this  privilege  was  preserved  either  by  the  words  of  the 
statute  of  27  H.  8.  or  by  the  equity  of  it ;  and  if  not  by  that  statute, 
yet,  by  a  conjunction  of  the  statutes,  it  is  given  by  the  words, 
or  by  the  intent  of  31  //.  8.:  for  the  clause  of  exemption  from 
tithes  in  81  //•  8.  does  not  in  words  extend  to  monasteries  dissolved 
after  the  31  ff.  8*  but  only  to  those  dissolved  before,  and  yet,  (as  it 
is  resolved  in  the  archbishop  o(Canterbun/s  case,  2  Rep.)  this  clause  Supn  189. 
of  exoneration  from  tithes  in  31  //I  8*  extends  by  equity  to  monas- 
teries dissolved  afterwards. 

The  three  other  justices  were  of  the  contrary  opinion  in  both 
points,  namely,  that  the  clause  of  discharge  from  tithes  in  31  if.  8. 
does  not  extend  either  by  the  letter,  or  the  intent  of  it,  to  monas- 
teries dissolved  by  4  Feb.  27  /f.  8.  BerUey  insisted  upon  two  reasons; 
the  one,  that  the  right  of  tithes  de  merojtare  belongs  to  the  parson  of 
the  parish ;  and  when  the  abbies  were  dissolved  by  4  Feb.  27  H.  8. 
the  right  of  tithes  was  revived  to  the  parson;  and  those  things 
which  are  extinct  cannot  be  revived  t^  die  general  words  of  the 
act  of  31  ff.  8.  2.  He  held,  that  the  parson  was  within  the  saving 
of  the  31  &.  8.  for  he  is  not  within  the  exception  of  the  saving, 
namely,  ^'  donor,  founder,"  S^c. 

Jones  did  not  rely  (as  he  said)  on  these  reasons;  for,  if  monasteries 
were  spoken  of,  this  extends  to  abbies  dissolved  after  27  H.  8.  and 
before  31  ff.  8.  as  well  as  to  abbies  dissolved  by  27  H.  8.;  and  the ' 
words  too  of  the  act  are  express  to  give  a  discharge  of  tithes ;  all 
discharges  were  within  the  intention  of  the  act  And  2.  the  clause 
of  exemption  is  after  the  saving ;  and  the  saving  extends  only  to 
things  before. 

BrampsUm  C.  J«  said  nothing  to  this ;  but  they  all  agreed  in  one 
thing,  that  the  31  //.  8.  does  not  give  any  aid  in  this  case;  for 
the  statute  speaks  in  express  terms  of  monasteries  after  the  4  Feb. 
27  H.  8.  which  came  to  the  king ;  and  the  clause  of  exemption  was 
intended  for  those  abbies,  which  came  to  the  king  by  force  of  that 


(a)  The  cases  referred  to  by  Crc^  mre  stated  Walter,  which  b  tlie  same  case  with  that  which  is 

in  hu  report,  and  are  7  EUz,  Rol.  254.            and  called  Berry  %  in  the  text,  in  all  which  prohibi. 

Hauantf  in  B.R.P.  27  Eiiz.  Rot.  328.     Cogall  tions  were  granted  upon  the  surmise  that  the  laad  s 

and  Fairfax,  in  B.R.P.    37  Eliz.     Smith  and  came  to  the  crown  by  the  statute  of  27  J£,  8. 
Patenson,  and  in  40  Eliz,  Rot*  679.     Berley  and 

'Og3 
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1085.     statute,  and  not  to  other  lands  that  were  given  to  the  king  bebrcr 
or  afterwards  by  anoth^  act  of  parliament;  as  was  resolved  in  die 


▼.  archbishop  of  Canterbun/s  case,  2  Rep.  for  Maiistofhe  colleg!^ 
JScimet.  Jones  answered  Crak^&  reason:  1.  That  the  abbies  were  not 
dissolved  until  after  the  statute  of  27  H.  8.  and  he  said,  that  the 
C  484  ]  statute  of  27  H.  8.  adds  a  much  stronger  dause  different  firom 
SI  //.  8.  The  statute  of  27  H.  8.  gives  to,  and  vests  in,  the  king 
all  abbies  and  their  possessions,  that  were  under  200/.  per 
and  by  that  the  king  had  them  in  actual  possession  without  any 
act  or  thing  to  be  done ;  and  some  of  the  abbies  too  were  dissolved 
within  a  year  before,  and  given  to  the  king  by  die  act  in  poeseasion. 
But  the  31  ff.  8.  we  see,  does  not  give  any  abbies  to  die  idog^  bat 
only  vests  in  the  king  the  actual  possession  of  all  abbies  which  were 
surrendered,  or  should  be  surrendered ;  and  without  such  surrender 
they  were  not  given  to  the  king.  But  Jones  said  that  though  diia 
be  true  in  the  general,  yet  the  statute  in  particular  cases  gives  the 
lands  of  abbies  to  the  king,  as  of  those  abbies,  whidi  were  of  the 
donation  or  foundation  of  common  persons,  the  lands  of  which 
would  by  the  dissolution  escheat  to  the  founder,  if  there  were  no 
act :  but  the  statute  of  31  JFf.  8.  gives  the  lands  to  the  king  in  that 
case;  so  that  Crokffs  first  objection  is  answered. 

As  to  the  relation  of  the  act  of  parliam^u,  they  said,  that  it  shidi 
have  relation  to  every  purpose  to  the  first  day  of  the  parlimnent, 
and  shall  vest  the  land  that  day  in  the  king^  and  the  king  shall  have 
the  mesne  profits  from  the  first  day  of  the  parliament.  And  this 
was  agreed  by  several  aathorities ;  vide  Partridge  and  Croker's  case 
in  Comm.  (a)  38  H.  6.     Pilkington*s  case^  4^« 

And  Jones  said,  that  the  words  of  the  act  go  only  to  abbies  dis» 
solved  after  the  4  Feb.  27  H.  8.  for  the  preamble  of  the  act  spedcs 
of  divers  abbots,  priors,  4c^.  of  the  said  monasteries  and  priories; 
,  and  there  is  no  mention  of  any  other  monasteries  but  those  which 
were  dissolved  ii/ier  4  Feb.  27  H.  8.  and  thou^  in  the  b^inning 
the  words  are  general,  iM  monasteries,  priories,  4^. ;  yet  that  is 
restrained;  for  the  patentees  shall  hold  the  land  exonerated  of 
tithes  free  as  the  said  abbots  and  priors  held  them ;  and  the  said 
abbots  are  only  the  abbots  of  the  said  houses  mentioned  in  the 
premable,  and  those  were  abbies  that  were  dbsolved  isfter  4  Feb. 
27  H.  8.  And  as  to  the  case  urged,  that  the  said  clause  was  taken 
by  equity,  out  of  the  Maidstone  coU^e  case ;  that  was  for  another 
reason;  for  there,  though  the  abbies  were  dissolved  after  SI  H.  8. 
yet  those  were  vested  in  the  king  by  that  act ;  and  it  was  the  in- 
tent of  the  statute  to  give  equal  benefit  in  monasteries  dissolved 
after,  as  to  those  which  came  to  the  king  bv,  that  statute.     But 

(a)  Plowdcn's  Reports^  77. 
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here)  there   does  not  appear  to  be  any  intention  to  extend  this      1635. 
clause  to  another  act  of  parliament  made  before,   no  mention    "^Z^Z^ 
*  being  made  of  that  act,  but  there  being  rather  an  absolute  ex-        ▼.  ' 
dittion.  .f-J^^j 

As  to  contemporary  exposition,  and  precedepts,  they  answered, 
that  the  rule  of  contemporary  exposition  does  not  hold  in  omnibus  s 
for  in  the  archbishop  of  Canterbunf%  case  the  contemporary  exposi-  Supts  189. 
tjon  was  e  contrOj  but  there  was  no  express  resolution  on  the  point 
until  that  time,  and  upon  great  debate  the  exposition  was  altered. 
A4d  in  our  case  there  is  no  resolution  e  contra  before.  '  And  as  to 
precedents,  it  was  answered,  that  many  of  these  points  pass  sub 
sHentio^  but  there  is  no  direct  judgement  on  the  other  side.     It  was 
resolved  and  adjudged  in  Wright  and  Gerard's  case,  18  Ja.  C.B.  S«pfaS75* 
that  the  statute  of  27  H»  8.  does  not  preserve  the  privileges  of  ex- 
emption from  tithes:  and  81  i/.  8.  does  not  give  or  preserve  any 
such  privil^es  in  case  where  abbies  came  to  the  king  by  the 
27  H.  8.     In  the  same  manner  both  these  points  were  resolved  in 
the  exchequer,  4  Ja.  in  the  case  of  Ward  and  Clarke.     And  in  the 
argument  of  Weston  and  Whitton*s  case  in  this  court,  it  was  agreed  Supra  4ia 
accordingly  by  Hyde^  Dodderidge,  Jones^  and  Whitlock.     They  con- 
cluded, therefore,  that  a  consultation  should  be  awarded. 

In  this  case,  in  shorty  diese  points  were  resolved :  1st.  That  an  1st  point 
abbot  or  ecclesiastical  person  may  prescribe  in  non  decimando :  but, 
when  the  corporation  is  dissolved,  or,  when  the  corporation  grants 
the  land  to  a  layman,  such  layman  shall  not  have  the  benefit  of 
the  prescription^  for  it  was  personal  to  the  abbot. 

2d.  It  was  resolved  per  totam  turiam,  that  this  privilege  by  pre-  **  po*»^ 
scription,  and  other  personal  privileges,  by  bull  or  order,  belonging      ^ 
to  abbies  which  were  under  200/.  per  annuni^  and  dissolved  by 
4  Feb.  27  H.  8.  were  not  preserved  and  given  to  the  king  by  that 
statute. 

3d.  That  privileges  by  prescription,  or  by  order  or  bull,  are  sd  point, 
preserved  by  the  clause  of  31  H.  8.  and  neither  the  king,  nor  his 
patentee  shall  pay  tithes.  But  this  extends  only  to  monasteries 
dissolved  (ifier  4*  Feb.  27  H.  8.  and  therefore  the  lesser  abbies  under 
200/L  per  annum  which  were  dissolved  by  4  Feb.  27'H.  8.  are  not 
included  within  the  said  clause  of  27  H.  8.  (a) 


(o)  Slade  ▼.  Drake,   Hob.  295.   tvpra,  S85.  RoseT.  Calland,  infra,  1620.     Charlton  r.  Charts 

S89.     Hicks  V,  Woodeson,  infra^  550.     Jennings  ton,  infra,  715.     Jiemet/ \.  Harvey,  17  Ves.  119. 

T.  Lettis,  infra,  952.     Fanshaw  v.  More,  infra,  infra,  vol.  ii.     Meade  v,   N^orkur^f^  2  Pri.  338. 

780.      Fan^tD  ▼.    Uotheram,    1    Eden,    276.  tn/ra,  vol.  ii. ;    Degge*i   F.C.   part  ii.  c.  21.; 

infra,  vol.  ii.     Oxendenr.  Skinner,  infra,  1513.  Toller,  17S. 
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^^^^V  Hil.  llCar.     A.  D.  1636.    B.R. 

*^^  Earl  of  Hetifordy.  Leech.    [MSS.  CalOiorpe.] 

j^^         The  plaintiff  declareth,  that  whereas  E.  6.  IS  Jufy,  1  JS.  6.  wa* 
A  forest      seised  of  the  forest  of  Savemack  {a)  in  the  county  of  WiUs^  whereof 
^^^    eight  acres  of  pasture  called  EarVs  Heaih  are,  and  time  ont  of  nund 
whflft  in      have  been,  parcel  in  fee  in  the  right  of  his  crown  ofEngtand:  and 
Slidkm*     whereas  the  said  late  king  E.  6.  and  all  his  progenitors,  late  king» 
-ight  of  his  of  England,  were  seised  of  the  forest  aforesaid,  with  the  appurte' 
5^^]Jf5^**  nances  whereof  ^c.  in  fee  as  in  right  of  the  crown  of  En^andy  and 
chai^  in    the  said  eight  acres  of  pasture  called  EarFs  Heath  time  out  of  mind 
o?Ae"pa-    ^^  holden  and  enjoyed  acquitted,  discharged,  fireedj  and  prhri- 
u«te9.        leged  of  and  from  the  payment  unto  the  proprietor  or  farm^  of  tlie 
rectory  of  Burbadgej  of  any  tithes  whatsoever,  of,  from,  and  upon 
the  said  eight  acres  of  pasture,  with  the  appurtenances  or  any  part 
thereof  yearly  for  all  the  time  aforesaid  growing,  happenings  re« 
newing,  or  increasing:  and  the  said  E.  6.  being  of  the  forest  afore* 
said,  whereof,  4*^.  in  form  aforesaid  seised,  and  holding  the  afore- 
said eight  acres  of  pasture  acquitted,  discharged,  freed,  and  privi-^ 
leged  of  and  from  the  payment  to  the  proprietor  or  fiumer  of  the 
rectory  of  all  manner  of  tithes  growing  or  renewing  in  tbe  stud 
eight  acres,  did,  on  24  Jufy^  1  E.  6.  under  hb  great  seal  of  Efig- 
landy  grant  the  said  forest,  with  all  liberties  and  privileges  to  the 
said  forest  belonguig,  unto  Edward  duke  dfSomersety  and  tiie  heirs 
males  of  his  body ;  that  the  said  Edward  duke  of  Somerset  died,  and 
the  said  forest  descended  unto  the  said  jEdbar^earl  of  Hertford^  as 
son  and  heir  male  of  the  said  duke;  25  May,  IS  Ja.  the  said  earl 
of  Hertford  made  a  lease  of  the  said  eight  acres  to  Wm.  Noges  the^ 
plaintiff;  and  that  by  the  statute  of  2  &  S  jE.  6.  it  is  enacted,  that 
[  487  ]     no  person  shall  sue  or  be  compelled  to  give  or  pay  any  tithes  for 
any  manner  of  lands,  tenements,  or  hereditaments  which  by  the 
laws  or  statutes  of  this  realm,  or  by  any  privileges  or  prescription, 
were  not  chargeable  with  the  payment  of  any  tithes,  or  which  were 
discharged  by  any  real  composition ;  and  whereas  the  said  dght 
acres  by  prescription  time  out  of  mind,  by  the  laws  and  statutes  of 
this  realm,  were  not  chargeable  with  die  payment  of  any  tithes 
unto  the  proprietor  of  the  rectory  of  Burbadgej  but  freed  and  dis- 
charged from  the  payment  of  all  manner  of  tithes  unto  the  said. 


{a)  The  Terjr  same  question  with  respect  to  the  tentee  himself.     Whether  the  cue  of  Noyet  tnd 

T-3iv^  forest  arose  in  the  case  of  Noifes  and  Crostef  Cratte  ever  received  any  judicial  determination,  I 

.'{il .  16  Ja,  and  it  is  the  declaration  in  that  case  know  not :  the  pleadings  may  be  found  in  Ifmc&'a 

^vhl  h  Sir  Henry  CaUhorpe  recites  in  the  introduc-  JEntrieSf  641.     I  have  met  with  the  arguments  of 

I'C^  lo  Ids  argument.  The  only  difierence  between  Henden  and  AsUei/,  serjts.  in  that  case  in  Tttmor** 

;V«:  two  cases  is,  that  in  that  case  the  question  was  manuscript  reports :  but  they  have  not  enough  of 

t.ijr^vcen  the  rector  and  the  lessee  of  the  patentee ;  novelty  or  ingenuity  to  justify  my  extending  the 

iri   :iaK  case,  it  is  between  the  rector  and  the  pa-  work  by  the  insertion  of  them. 
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proprietor  of  the  said  rectory  of  Burbadge;  that  nevertheless  the      16S6. 
defendant  had  libelled  against  him  for  tithes. 


To  this  declaration  the  defendant  demurred.  Htrtford 

So  as  the  mere  question  in  this  case  is,  whether  this  was  such  a  ^J^ 
discharge  of  payment  of  tithes  in  king  Edward  the  sixth,  as  that 
the  patentee,  after  such  time  as  the  king  hath  granted  the  forest  to 
him  and  his  heirs,  shall  be  capable  of  this  discharge  of  tithes,  and 
shall  be  discharged  of  payment  of  tithes.  And  I  ^  conceive  that  it  *Ciliiiorpe. 
is;  for  this  discharge  of  payment  of  tithes  of  the  forest  otSaoemack 
that  was  in  the  king,  was  a  real  discharge  of  payment  of  tithes,  and 
not  a  personal  privilege;  and  it  being  a  real  discharge,  and  not  a 
personal  privilege,  the  patentee  is  as  well  capable  of  the  same,  as 
the  king  himself  was,  during  the  time  that  the  forest  was  in  the 
hands  of  tiie  king. 

M.  11  Car.  SjfdaamN.  Hdbnes.  In  that  great  case  that  was  so  fiuprm479i 
solemnly  argued  in  this  court  by  all  tiie  judges,  although  it  was 
adjudged,  that  where  the  abbey  came  unto  the  king  by  the  statute 
of  27  27.  8.  and  the  prescription  was,  that  the  abbot  and  his  pre- 
decessors had  time  out  of  mind  been  discharged  of  payment  of 
tithes,  yet  this  prescription  would  not  serve  the  turn  upon  the  sta- 
tute of  27  H.  8.  because  it  should  be  taken  to  be  a  personal  privi- 
lege, whereof  none  was  capable  but  the  abbot  himself;  but,  it  was 
there  agreed  by  all,  that  if  the  discharge  of  payment  of  tithes  had 
been  a  real  disdiarge,  as,  if  there  had  been  a  real  composition,  or 
something  given  formerly  in  lieu  of  those  tithes ;  there,  the  dis- 
charge should  have  gone  with  the  land,  so  as  whosoever  had  the 
land  should  be  discharged  of  pajrment  of  tithes ;  according  unto 
the  JZ^g^M^  88.  and  P.JV.jB.  41. 

And  for  the  proof  that  this  is  a  real  discharge,  I  conceive  it  will 
be  material  to  shew,  that  the  settling  of  payment  of  tithes  in  thb 
kingdom  otEnglandf  is  merely  grounded  upon  decrees  and  upon 
councils :  for,  although  tithes  were  paid  in  some  kind,  yet  the  set-  [  488  ] 
tling  of  parochial  rights  and  the  fixing  of  pajrment  of  tithes  upon  the 
parson  of  that  parish  where  the  lands  did  lie,  was  made  by  decrees 
and  councils. 

Seld.  Hist.  81.  It  is  said,  that  the  parochial  priests  had  not  at 
first  such  a  particular  interest  in  the  profits  received  in  oblations,  as 
of  later  time.  All  that  was  received  wheresoever  in  the  bishoprick, 
was .  as  a  common  treasury  to  be  so  dispensed.  One  part  was 
allowed  to  the  maintenance  of  the  ministry,  out  of  which  eveiy 
parochial  minister  had  his  salary;  another  to  the  relief  of  the  poor, 
sick,  and  strangers ;  a  third  to  the  reparation  of  churches ;  and  a 
fourth  to  the  bishop.  ConciL  Jniioekt^  lOS.  8c  104.  and  Urban 
c.  12.  q.  2.  r.  26.  Synod.  tUm.  sub.  P.  P.  c.  5.  and  Gelas,  Decret. 
c.  27. 
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16S6»  Id.  80.     The  word  Parctcia  or  PariA  at  first  denoted  a  whole 

SmHof     b^op^cl^^t (which  is  but  as  a  great  parish)  and  Agnified  no  other* 

Betfford     wise  than  Diocese ;  but  afterwards  was  confined  to  what  our  com- 

j^l^      mon  language  restrains  it.     The  curates  of  those  parishes  were  such 

as  the  bishop  appointed  under  him  to  have  care  of  souls  in  them ; 

and  those  are  Uiey  whom  the  old  Greek  councils  call  itpeo'Stmp^i 

•s'i;^»pioip  or  oi  §v  reuf  X^^'^>  ^^  "^  T^'^  TtrnftMis  vfiStnepoi^  tliat  is^ 

Presbyteri  ParochiatU  within  the  bishoprick.     These  bad  thdr 

parishes  assigned  them,  and  in  the  churdies  where  they  kq>t  their 

cure,  the  offerings  of  derout  christians  were  reoeiTed,  and  disposed 

of  in  maintenance  of  the  clergy  and  relief  of  distreseed  cfariatians  by 

the  Oeconomij  Deeuums^  or  other  o£Bcers  thef^to  appointed  mder 

the  bishop*     ConciL  Qangr.  Can.  67.  and  ChalcetL  Can.  204w 

Id.  58.  ConciL  Matisc.  Can.  5.  A.  D.  586.  Legee  dkimt  ern^ 
stdenUt  sacerdoiibus  ac  viinishris  ecdesiarum  pro  tuaredHmid  pordone 
omni  populo  prtxceperunt  decinuujruchmm  tuorum  locis  wacris  prtesiare^ 
yt  nuUo  labore  impediU  per  res  iUegitimat  spirHualibus  possmt  ttuonr 
mimsteriis  j  quas  leges  christianorum  congeries  longis  temporibug  auto* 
iire^  inUmeraius.  Unde  statuimusy  ut  decimas  eccle$iasiica$  omitU 
pcpubii  iifferaif  quibus  sacerdotes  aid  inpaupentm  usum^  out  in  capti- 
vorum  redemptionem  erogatiSf  suis  oraiionibus  pacem  papula  ac  mUOi^ 
impeireni. 

Id.  72.  Qjiicunque  decimam  abstrahit  de  ecdesid  ad  quamperjatii^ 

tiamf  dart  debet f  et  earn  prasungftuose^  atd  propter  munerU  out  amid*' 

tianij  vel  aliam  quamlibet  occasionetMj  ad  aUam  ecdeeiam  dederk,  a 

comite  vel  wusso  nostro  distringaiur  wel  epudan  decimoi  quaniUatem 

cum  Slid  lege  restituai.    Leg.  Ixn^obard.  Lib.  9.  tit.  d.  r.  9.    So, 

another  was  made  against  persons  under  paiti  of  de^Yatio%  that 

[  489  ]    they  should  not  .persuade  parishioners  to  come  to  their  chorobeiy  et 

^  saas  decimas  tibi  dare*     Benedict.  Levita,  lib^  7.  c.  141.      Widi 

which  agrees  the  complaint  made  about  the  same  time  in  the  council 

of  Paoia  against  such  as  used  to  give  away  their  titheg  aliis  icdesiis 

pro  libitu.    And  many  express  examples  are  of  such  grants  made^ 

not  otharwise  than  as  of  renta-charge  arbitrarily  created.    Synod. 

Ticinens.  c.  16.  g.  I.  c.  in  sacris  Canonibus  66. 

And  aUhough  out  of  any  condnuanoe  alone  of  vdhmtary  pay- 
mentf  a  kind  of  parodual  r^t  (which  also  by  the  laws  of  die  iimt 
every  rector  should  have  enjoyed  in  the  territory  where  he  disfpensed 
the  sacraments)  were  created ;  yet  consecration  of  tithes  (not  yet 
estaUi^ed  by  a  civil  title)  made  to  the  churck  of  another  parish  at 
the  lay-owner^s  choice,  were  practised  and  continued  in  foree ;  as 
may  plainly  be  collected  out  of  an  old  law  made  (but  not  put  in 
executi<xi)  for  punishment  of  such  consecrations  by  eompulsiott  of 
the  party  to  restore  to  the  xhurch  the  quantity  of  the  titlie  so 
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Lindw.  Lib.  S.  De  loeato  et  eonductOy  ver.  **  portionesP    HiBpcr"     1639. 
tianes  potuenmt  pervenisse  ad  locum  rdigiosum  de  concessione  etiam 


laid  cum  solius  dicecesani  consensu  de  decimis  vel  praoentibus  juas  laicus  Hertford 
talis  ab  eccUsid  olid  habuit  infeudum  ab  antiquo.  Et  hoc  venmij  si  tales  rZ^k. 
portiones  decimarwn  eis  donata  fuertmJt  ante  Concilium  Lateranensey 
quod  cekhratumjuit  anno  Domini  1 179,  tempore  Jlexandri  tertiiy  qui 
Juit  Senensis.  Nam  ante  illud  Concilium  bene  potuenmt  laid  decimas 
infeudwn  retinercy  et  eas  aUeri  ecclesi€t  vel  monasterio  dare;  nan 
tamen  post  tempus  dicti  Condlii. 

2  Bep.  44.  ^hop  of  Winchestet's  case.  —  It  is  resolved,  that  a  Supm  197. 
mere  lajrman  that  was  not  capable  of  tithes  in  pernancy,  was  yet 
capable  of  the  discharge  of  tithes  at  the  common  law  in  his  own  land, 
as  well  as  a  spiritual' man :  for,  by  the  common  law,  the  parson, 
patron,  and  ordinary,  might  have  discharged  a  parishioner  of  tithes 
in  his  own  land ;  or  the  parishioner  might  have  given  part  of  his 
land  to  the  parson  for  discharge  of  his  lithes  in  the  residue. 
8  £.4.  14.  Register  38.  And  there  it  is  said,  that  it  is  commonly 
said  in  our  books,  that  before  the  council  of  Laterany  eveiy  man, 
mi^t  have  givai  his  tithes  to  any  ecclesiastical  person  that  he 
would. 

7  £•  6.  Z)y.  84.  A  portion  of  tithed,  is,  where  a  man  hath  any  Suprm  iss. 
profit  of  tithes  within  the  parish  of  another  parson  or  vicar.  And 
die  origmal  of  it  is  ante  condlium  Lateranensey  quo  tempore  licdtat 
unicuique  distribuere  et  solvere  libere  pro  libitu  sua  dedmas  suas  sett 
aliquam  portionem  inde  cuicunque  ecclesia  secundum  meliorem  di^e^ 
tienem  suamy  and  there  was  no  restraint  to  any  church  or  parish  in 
certain.  So,  by  continuance  it  accrued  to  a  right  of^ title ;  and  this  [  490  ] 
was  so  given  lor  prayer  or  devotion.  8  Ass.  pi*  25.  doth  agree  with 
this.  44  E.  3.  5. 

10  J7.  7.  18.  Before  the  council  of  Lateran  every  man  might  give 
his  tithes  unto  any  curate ;  at  which  time'  it  was  decreed  by  the 
same  council,  that  fit>m  time  to  time  no  man  shoidd  grant  or  ^ve 
his  tithes,  but  to  bis  proper  curate. 

7  Em  3.  5.  By  Herle.  — ^  The  tithes  that  are  out  of  any  parbh  may 
not  now  be  granted  to  ^om  a  man  wills ;  for  the  bisdiop  of  iSie 
place  shall  have  them.  And  it  is  against  reason,  that  a  man  may' 
not  give  his  alms  unto  whom  he  wills. 

Seld,  76.  The  bishop  of  Xaintonge  maintained,  that  no  church' 
lands  were  to  pay  tithes  to  any  churdi.  And  Godfreyy  abbot  of 
Vendosmey  sharply  corrects  him  in  an  epistle,  saying,  Nobis  dictum  est 
^a  didtisj  quod  ecclesia  non  debet  dedmam  dare.  Hoc  verum  esty 
ubi  ecclesia  nihil  habet  in  paroedd  aUerius  ecdesias;  idfi  vero  ecclesia 
in  aUerius  eedesice  paroedd  possessionem  aliquam  kabety  vel  quippiam 
quod  dedmari  debeaty  ibi  ecclesia  ecclesia  decimam  reddere  debet^  si 
illud  juste  possidere  desiderata 
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16S6.         Hil*  9.  Ja.  A  free  school  is  built  upon  part  of  the  church-yard  of 

v^of     PotiTs  in  London :  tithes  shall  not  be  paid  of  it  unto  the  minister 

H^d^ard    of  St.  FoUKs  ^ :  for  eccUsia  ecclesue  dedmas  nan  solvit. 

jj^  HiL  37  Eliz,  B. R.     A  vicar  is  endowed  de  vUnutis  dedmis:  he 

•  See  New-  shall  not  have  the  small  tithes  of  the  glebe  of  the  impropriate  par- 

^'''^"^'V^  sonage ;  inasmuch  as  this  was  discharged  before  in  the  hands  of 

349.        *  the  parson.     But,  if  the  glebe  come  into  the  hands  of  a  layman 

severed  from  the  appropriation,  tithes  shall  be  paid  of  it  both  unto 

die  parson  and  unto  the  vicar. 

Seld.  112.  Infeodations  of  tithes  unto  laymen  were  ordinary  until 
the  council  of  Lateran  holden  1078,  at  which  time  the  cancm  was 
made,  Dedmas  quas  in  usum  pietatis  concessus  Ccmonica  audoritas  de- 
monstrate a  laids  possideri  apostoUcd  auctoriUtte  prohibemus.  Sive 
emm  ab  episcopis^  vd  regibuSf  vel  quibuslibet  personis  eas  acceperinf^ 
nisi  ecdesue  reddtderint^  sciant  se  sacrilegii  crimen  incurrere*  Which 
in  the  same  syllables  is  iterated  in  the  general  council  of-  Laieran 
bolden  in  11S9. 

Id.  117.  Princes  sometimes  joined  with  the  bishop  to  bring  in 
the  payment  of  tithes,  that  thereby  themselves  might  have  beneficial 
infeodations  of  them  from  the  church.  But,  as  princes  made  in- 
feodations out  of  their  own  demesnes,  or  their  own  churdies,  so 
other  private  lay  persons :  and  the  clergy  sometimes  of  tithes  already 
C  491  ]  vested  in  them,  and  sometimes,  it  seems,  out  of  their  demesnes. 
Schaffiraburg.  A.D.  1073. 

Id.  284.  It  appears,  that  in  11//.  3.  a  special  grant  was  made 
by  the  king,  that  tithes  of  hay  and  mills  should  be  paid  thencefiirtb 
in  all  his  demesne  lands,  which  before  then  had  not  been  paid. 
Dominus  rex^  saith  the  patent,  de  concilia  archiepiscoportan  et  epis-^ 
cqporum  suortim  concessit^  ut  dedmcefoeni  et  molendinorum  de  singidis 
daminids  suis  in  regno  sua  de  ctetero  pnestentur*  Et  mandatum  est 
baUivis  de  Corshamj  quod  de  dxminico  sua  de  Corsham  dedmas  Jbad 
ecdesia  de  Corsham  darifadant.  T.  22.  apiud  tVestmonast.  xlviL  die 
Maii.  Hot,  dam.  II  H.S.  p.l.  m.9.  in  dorso.  And  according  U>> 
this  were  divers  close  writs  sent  in  the  following  years,  as  appear- 
eth  by  12  H. 3.  m.  7.  in  dorso^  4*  clous.  IT H.S.  dorso  16.  4r  ^i^^^^ 
daus.  20.  H.  3.  m.  24.  4*  claus.  21  H.  3.  m.  10. 

Id.  285.  3S  E.l.  in  the  petitions  of  the  parliament^  Depersoms- 
et  vicariis  petentibus  dedmam  in  Comubid  ubi  rex  solvit  annuatim 
Episcopo  Exoniensi  pro  dedmd  i  itaresponsumest^Fiatsicutconsuedt 
tempore  comitis  et  regis.  The  earl  and  king  here  meant  are  JR.  1. 
and  H.  3. 

Rot.  Pari.  4  JFf.  3.  iR.  1.  4*  daus.  5  H.  3.  m^  6.  The  bishop  <^ 
Exeter  had  the  tithes  of  the  profits  or  rent  of  the  stannaries  there, 
anciently  given  and  paid  to  him. 
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Seld»  4S5.  A  writ  o(  Scire  facias  was  grantable  anciently  for  tithes      1636. 
before  the  statute  of  IS  E.  8.  c.  7.  upon  patents  of  tithes  legally      j^aHof 
granted  by  the  king,  when  against  the  grant  any  clergyman  by  the     Hertford 
canon  law  took  them  firora  the  patentee.  jj^ 

Id. 4S6.  21  H.  8.  m.  19.  Rot.  clous.  21  Bot.  Pari.  8  E.  2.  Rot.2S.  Supn in. 
Per  petitionem  in  consilioy  the  abbess  of  GodstaoD  hath  a  writ  directed 
Custodi  equitii  sui  de  Woodstock^  ^c.  which  relates,  that  ex  parte 
dilecUe  nobis  in  Christo  Abbatissce  de  Godeslcw  per  petitionem  suam 
coram  nobis  in  concilio  nostro  exhibitam^  Twbis  est  ostensumj  quod  cum 
per  cartas  progenitorum  nostrorum  quondam  regum  Anglice  concessum 
sit  eij  quod  ipsam  decimam  omnium  in  manerio  nostro  de  Wodestoke^ 
et  pareo  nostro  ibidem  per  annum  renovantium  percipiat  et  habeat  ; 
pnetextu  cujus  the  abbess  and  her  predecessors  had  enjoyed  it;  and 
that  the  bailiff  kept  from  her  the  tithe  of  the  colts  bred  in  the  same 
park ;  wherefore,  it  commands  him  to  restore  them,  if  they  be 
so  due. 

P.  7  Ja.  in  the  exchequer,  Sir  Carew  Raideigk  against  the  vicar 
of  Gillingham,  The  case  was  thus :  The  vicar  libelled  against  the 
keeper  of  the  forest  of  GiUingham  for  tithes  of  beasts  agisted  within 
the  forest  of  GiUingham ;  and  upon  a  surmise  made  of  the  special 
matter,  and  of  the  pajrment  of  85.  by  the  year  in  satis&ction  of  all  [  492  ] 
manner  of  tithe,  a  prohibition  was  granted.  And  it  was  resolved, 
that  the  king  was  not  to  pay  tithe$  for  any  part  of  his  demesnes, 
except  they  have  used  to  pay  tithes  of  the  same  land ;  and  a  judge- 
ment in  31  Eliz.  was  cited  to  be  accordingly.  And  the  beasts 
being  agisted  whilst  the  forest  was  in  the  hands  of  the  king,  no 
tithes  are  to  be  paid  of  it.  But,  of  beasts  commoning  in  the  chase 
of  the  king  tithes  shall  be  paid ;  and  farmers  of  the  king  for  life  or 
for  years  shall  pay  tithes ;  but  not  tenants  at  will  of  the  demesnes 
of  the  king. 

Hil.  37  Eliz.  B.  R.  in  the  case  of  the  earl  of  Shrewsbury.    A 
surmise  was  made,  that  had  been  the  house  of  the 

king,  and  that  the  house  was  out  of  every  parish ;  and  a  prohibition 
was  granted  upon  this  surmise. 

Seld.  351.  Henry  the  second  gives  to  the  church  ofSarum  divers 
churches  with  tithes,  and  among  them,  Ecclesiam  de  Dumefordd^ 
S^e.  et  omnes  decimas  de  Naod  Forestd,  et  de  Panetoty  et  de  Bticholt, 
et  de  Andeverdj  et  de  Husbumi^  et  omnibus  Jorestis  meis  de  WUtcshire 
et  de  Dorseta^  et  de  BerkeshirCf  de  omnibus  rebusy  scilicet^  dejirm&y 
depasnagioj  de  herbagio^  de  vaccisy  de  caseisj  deporcisj  de  equabusy  et 
omnes  decimas  de  omni  venatione  jpradictarum  Jbrestarumf  excepts 
decimd  illius  venationis  qtue  capta  Juerit  cum  stabUia  in  Foresti  de 
Windleshordf  8fc.  What  the  bishop  had  yearly  by  reason  of  this 
grant,  may  be  seen  in  Bot.  clous.  5  H.  3.  m.  14.  And  for  grants 
from  the  king  of  the  tithe  of  venison  other  examples  are  obvious ; 
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1636.     af,  of  the  forests  of  Es$ix  to  the  bishop  of  London  by  long  JAtfj 

jPariqf     ^^  of  others  anciei^y,  4*^^  Bot.  dart.  6  JohanniSf  du  107*  »•  12. 

Benjifrd     IIH.S.  p.l.m.B.  —  4iH.S.  Ba.  daus. p.  I.  m.  i.  sAd  Bc€.  daus. 

jrj^      l7H.S.m.4e.  a  grant  was  made  €^  the  tithe  of  the  venison  taken  in 

the  forests  in  NortAampionshire  to  the  abbot  of  Bury» 

Id.  364.  Inter  JSueiculos  petUumum  parUameni.  6  E.  1.  in  an^ 
London.  Nichola$  of  Croarford^  parson  of  QiUinghan^  compbuned 
unto  the  kin^  Qjuid  cum  foresia  domini  r^is^  ibidem  siia^  sU  ii^a 
parochiam  suam^  quod  dominus  rex  dedmamfxni^  venaUotu^pannagUj 
et  aliorum  prooentuum  ipsiusJbresUe  de  gratid  et  pro  sabUe  amma 
stue,  et  animarum  predecessorum  suorttm  eccleM  stue  ad  de  Jure  com" 
muni  debentur  plene  sdvi  pracipiai  secundum' Johnam  supplieaiionh 
et  cxhortaiionis  apostdUoB  porrectam  domino  M.  apud  Gillinghamy 
quando  fuit  ibi  ad  naUUe.  What  was  that  supplicatio  or  exkortHio 
apostdica  ?  did  not  some  such  thing  coming  fr6m  "Borne  about  the 
time  of  the  council  of  Lyonsj  make  the  monks  think  it  a  thing  agreed 

C  4dS  J  ||p0Q  in  that  council?  It  seems  here  too,  that,  in  the  king^s  case, 
parochial  right  of  tithes  was  not  every  where  settfed,  although  the 
tithes  were  increasing  in  a  parish. 

Id.  444.  7  H.  %.  Bot.  daus.  p.  l.m.6^  The  king  directs  his 
writ  to  Brian  de  Insula^  keeper  of  the  forest  of  Skerwoodf  telling 
him,  that ^ro  salute  anima  domini  Johannis  regisypatris  nosirij  con^ 
cessimus  monachis  de  Basitigwere^  quod  percipiant  hdc  vice  usque  ad 
festum  S.  MichaeliSy  anno  regni  nostri  vii.  decimas  de  bladis  s^natis 
in  defenso  nostro  inter  Blakebroc  4  Glassopj  et  ideo  vobis  mandamusy 
quod  ipsos  monachos  hdc  vice  sine  impedimenio  permittaiis  dedtiUts 
pradictas  percipere. 

Id.  445.  So  in  Bot.  daus.  5  H.  3.  p.  2.  membr.  14.  the  bishop  of 
Salisbwy  hath  50  shillings  yearly  nomine  decinue  out  of  Ne^  Foresty 
wliich  Henry  the  second  had  granted  to  his  church  by  the  name 
of  onmes  decimas  de  Navd  Forestd.  Cart.  Antiq.  C.  C.  in  dors.  10.  fit 
arte  London.  In  Bot. pat.  II  H.S.  m,  5. p.  1.  F^istace^  bishop  of 
London^  hath  the  tithe  of  the  king's  venison,  taken  in  the  forest  of 
Essexy  according  to  king  John^s  grant,  by  writ  directed  unto  the 
foresters  and  bailiffi  of  that  county. 

Supra  105.  Id.  446.  Mich.  9  &  IQ  JFf.  S.  Bot.  IS.  in  arce  I/mdon^  m  an 
attachment  upon  a  prohibition  by  John  Fitz-Bobert  against  Phil^  of 
Ardemj  derk,  in  the  pleading  allows,  that^for  tithe  of  hay  and 
mills  the  prosecution  in  the  spiriUial  court  was  lawful ;  but  he  fiir- 
ther  saith,  that  de  decimd  bestid  Jbresta  eum  impladtavit  contra  prO" 
kibitionem.  —  l6H.S.m.  7.  Bot.  pat.  the  king  sent  his  comnoand 
to  the  constable  of  Windsor  castle,  that  the  church  of  St.  Johm  in 
Windsor  should  have  dedmas  gardini  r^is  de  Windleshores. 

SupmioT.  jii  366,  567.  Bot.  Pari.  IS  JS.  I.  in  Beceptu  Scaecarii,  Btdfhj 
bishop  of  Carlisle^  petit  vef^sus  ecdesice  priorem  de  Kariid  decimas  dmof 
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rum  pUtceaivm  terra  of  the  new  assarts  in  the  forest  oi  Inglewood^  1686. 
whereof  the  one  is  called  LinthaoaUj  the  other  Kirkthuoait^  qwe  £ari^ 
sunt  infra  limites  parockue  ecclesice  su4e  de  Aspaterik^  8fc.  and  lays  by  Jfer^btd 
prescription  in  his  predecessors  the  tithes  of  the  pannage  there,  be-  j^. 
fore  the  assarting  or  culture.  Henry  of  Burton  also,  parson  of 
Thoresby,  claimed  in  parliament,  the  same  tithes  as  b^onging  to  his 
church,  ^  infi^  UmiUs  parockue  iua.  And  the  prior  corner  and 
says,  that,  Henricus^rex  vetus^  {Henry  the  first,  it  seems,)  concessit  Deo 
et  ecclesia  sues  beata  Maria  Karliel  omnes  dechnas  de  omnibus  terris 
quas  in  adturamredigeret  infra  Forestam^  et  hide  eosfecffaoitper  quod^ 
dam  comu  ebumeum quod  dedii  ecdesue  suapradict€e^S^.  Whereupon 
the  king's  attorney  dicit^  quod  dedma  pradicta  pertinent  dd  regem^  et 
non  ad  aliumj  quia  sunt  infra  bundas  Foresta  de  Ingkwood,  et  quod  [  4*94  ] 
rex  in  Forestd  sud  pradictd  potest  viUas'cedificare^  ecdesias  construere^ 
terras  assartaf^,  et  ecclesias  illas  cum  decimis  terrarum  illarum'pro  vo- 
luntate  sud  adounque  volueritcon/errct  eo  quod  Foresta  ilia  non  estinfira 
limites  alioffus  parochiie,  8^.  Et  petit  quod  decima  ilia  domino  regi 
remaneantfprout  dejure  debent  ratione  pradictd,  4rc*  Ft  quia  dominus 
rex  super  pramissis  vult  certiorari^  ut  unicuique  tribuatur  quod  suum  esty 
William  of  Vesci^  justice  of  the  forest  beyond  Trent,  and  Uiomas 
of  Normatwillj  his  escheator  for  those  parts,  (for  so  was  the  divisicm 
anciently  of  escheatorships,)  were  assigned  commissioners  to  inquire 
of  the  truth,  4"  certificent  regem  ad  proximum  parliamentum.  So,  a»  « 
it  appears,  that  the  attorney  challenged  not  the  soil  by  prerogative, 
but  only  in  regard  that  the  place  being  the  demesne  land  of  the 
crown,  and  not  assigned  to  any  parish,  the  tithes  are  grantable  by 
the  king,  as  owner,  at  his  pleasure.  And  so  it  well  agrees  with 
that  liberty  claimed  by  king  Jb^n  in  the  name  of  his  baronage,  that 
they  might  found  new  churches  at  their  pleasure  in  their  own  i6ai» 
(before  the  establishment  of  parochial  right  in  tithes),  as  also  wMx 
the  more  ancient  practice  of  this  kingdom,  whereby  tith^  might 
not  be  parochially  exacted,  nor  were  so  reputed  du^  but  by  the 
owners  arbitrarily  conveyed  in  perpetual  right. 

Id.  368.  Mich.  5  E.  S.  coram  regCj  Rot.  168.  in  Cumbria  it  was 
adjudged  in  the  king's  bench,  quod  de  decimis  grossis priori  de  Carleol 
et  predecessoribus  suis  de  dominids  domini  regis  if^aPorestam  delngle- 
•wood  jmwenientibuSf  et  extra  quarumcunqueparocfdarum  limites  existent 
tibusper  cartamprogenitorum  domini  regis  nunc  concessis,  4^  per  cariam 
ipsius  D.  R.  nunc  confirmatis,  Sfc.  a  prohibitioa  should  be  granted 
against  the  bishop  of  Carlisle,  that  claimed  them.  It  was  upon  a 
record  sent  thither  out  of  the  parliament,  as  in  the  roll  appears 
largely. 

Rot.  Pari.  8  E.  2.  m.  1 7«  in  dorso.  Edward  the  first  gave  such 
tithes  of  the  forest  of  Dean  as  increased  not  within  any  parish  to 
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10S6*      the  bishop  o^  Landqffi  by  which  title  the  bishop  afterwards  claimed 

^^  -     them ;  and  no  question  was  of  that  point. 

Htrtfird         HU.  19  Ja*  in  the  common  pleas  in  the  case  of  Noyes  and  Crosse 

jj^      it  was  resolved)  that  the  king  was  discharged  of  payment  of  tithes 
Vide  itt-      in  the  forest  of  Savemack  during  the  time  that  the  forest  was  in  the 
P"*®^*       hands  of  the  king;  for  that  he  was  not  bound  by  the  council  of 
Lateran  which  established  the  parochial  right  of  tithes.     And  it  was 
resolved  also  in  that  case,  that  the  king  might  well  enough  prescribe 
in  nan  dedmandOj  and  be  discharged  of  the  payment  of  tithes,  which, 
as  Lindwood  saith,  is  only  negcUio  onerisy  insomuch  as  the  king  is 
L  ^^^  J   persona  mixta,  et  sacro  oleo  unctus,  according  to  3S  E.  S.  Ayd  de  rqy 
lOS,  and  hath  the  supreme  ecclesiastical  jurisdiction  in  him,  and  is 
the  supreme  ordinary  that  hath  the  cure  of  souls,  as  it  appeareth  by 
5  Rep.  15.  CaXDdret/'s  case,  27  E.  S.  84.  and  F.  N.  B.  S4.      And, 
as  Lindwood  saith,  the  king  of  England  hath  a  spiritual  character 
imprinted  in  him ;  and  as  the  bishop  hath  imposition  of  hands,  so 
hath  the  king  the  sacred  unction  of  oil,  and  is  the  fountmn  of  all 
spiritual  jurisdiction.     It  is  to  be  observed  too,  that  the  king  is  the 
founder  of  all  bishopricks,  and  the  giver  of  all  temporalties  and  ju- 
risdiction.     The  bishop,  who  had  the  collecting  of  all  manner  of 
tithes  before  the  council  o(  Lateran,  which  established  the  parochial 
right,  did  not  collect  any  thing  of  the  king;  and  the  king  might 
have  given  his  tithes  to  whom  he  would ;  and  if  he  might  ^ve  them, 
he  might  retain  them.     Besides  the  king,  who  had  his  chapel  and 
his  chaplains  in  his  own  family  for  the  administering  of  die  sacra- 
ments and  the  spiritual  functions,  and  did  maintain  them,  had  not 
the  same  cause  for  the  payment  of  the  tithes  of  his  demesnes,  as 
others  had.     And  jus  prastandi  decimas  being,  as  Linduoood  saith, 
quadam  servitus,  and  therefore  called  jugum  decifnarum,  it  is  not 
proper  for  the  king,  who  is  not  subject  unto  the  doing  of  any  ser- 
vice, to  perform  this  service,  unless  himself  pleaseth. 

Lastly,  it  is  to  be  observed,  that  for  any  thing  that  appeareth,  this 
forest  is  as  ancient  as  the  division  of  parishes,  which  was  in  the  time 
of  Honorius  A.  D.  630.  and  long  before  the  council  of  Lateran, 
which  established  parochial  right.  And  forests,  which  were  only  a 
receptacle  for  wild  beasts,  whereof  no  use  was  made  but  only  for  the 
recreation  and  pleasures  of  the  kings  of  England,  and  in  which,  by 
the  laws  of  the  forest,  there  might  not  be  any  building  of  houses, 
nor  tilling  of  ground,  nor  depasturing  of  sheep,  were  never  upon 
the  division  of  parishes  annexed  to  any  parish :  for  it  was  in  vain 
to  annex  them,  when  there  was  nothing  in  them  whereof  to  pay 
tithe. 

Concilia  Generalia  Binii,  T.  \.fo.  208.  A.  D.  260.  Epistola 
Dionysii  Papa  \\.  ad Severum Episcopum. —  Ecclesias  vera  singulas 
singidispresbyleris  dedimus,parockias  et  coemiteria  eis  divisimus,  et  uni^ 
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i^quejus  proprium  habere  siatuimuSf  iia  videlicei  tit  tndlus  aUeriusi  pa^     1 6S6. 
rochiee  terras^  terminosy  out  jus  invadatj  sed  unusguisque  mis  terminis 


sit  conientuSf  et  talitir  ecclesiam  et  plehem  sibi  commissam  custodiat,  tit    Hertford 
ante  tribunal  ^etermjudicis  ex  omnibus  sibi  commissis  rationem  reddatj      ^T;  ^ 
et  nonjtidicitim^  sedglariamj  pro  suis  actibus  accipiat.     Hanc  qtioqtie 
Normam^  charissime^  te^  et  omnes  episcopos^  seqtd  convenit;  et  quod  tibi    [  4.96  ] 
scribitur^  omnibus^  qtdbuscunqtie  pottieriSf  notumfacias^  td  nan  specie 
ab'Sj  sed  generalisjiat  ista  pracepiio. 

Concilium  Tridentinum  Sessio  24.  Bid.  ConciL  In  iis  quoque 
eiviiatibus  ac  locis  tdn  parockiales  ecclesia  certos  nan  habentjinesi 
tiec  earum  rectores  proprium  populum^  quern  regant,  sed  promiscue 
petentibus  sacramehia  administrant ;  mandat  sancta  synodus  episcopis 
pro  tutiori  animarum  eis  commissarum  scUute^  tit  distinctopopulo  in  certas 
propriasqtie  parochias  uniadque  suum  perpettrnm^  pectdiaremqtie  paro^ 
ctiiam  assignentj  qui  eas  cognoscere  valeant^  et  a  quo  solo  licite  sacra' 
menta  stiscipiant^  out  alio  titiUori  modOf  prout  loci  qtsalitas  extent, 
pravideant.  Idemque  in  iis  dvitatibus  ac  locis  tibi  nuUa  sunt  paro^ 
chialeSf  qtuxm  primum^fieri  curent  $  nan  obsUmtibus  quibusetmque  pri- 
vUegiis  et  consuetudinibus  immemorabUibus. 

Concilium  Triburiense  tub  Formoso  Pap^  A.  D.  896.  c.  IS.  Bin. 
Concil.  T.  nl.  pars  2.  De  decimis  quatuor  enimjleri  partes  Juxta  ca^ 
fianesjudicamuSf  de  decimis  et  oblationibusjldelium :  ut  una  sit  episcopi^ 
altera  clericommy  tertia  paupemm^  quarta  restaurationi  eccksiarttm 
serveturj  sicut  in  epistoU  Gelasii  Papae^  cap.  27.  legitur. 

C,  14.  Placuit  huic  sancto  concilioj  utsectmdum  sanctionescanonum 
decinuBi  sicut  et  alia  possessiones^  antiquis  conseroeniur  ecclesiiSf  sicut  in. 
CAalcedonensi S.  Concilio  stattitum  est,  cap.  17*  Si  qtiis  auteni  in. 
qffinitate  antiqtue  ecclesia  tuwalia  rura  excoluerity  decima  exindedebita 
antiqua  reddatur  ecclesia.  Si  verb  in  qudlibet  silvd  vel  deserto  loco 
uUra  milliaria  quatuor  out  qtdnqtie^  vel  eo  amplitiSj  aliquod  dirutum 
conlaboraverit,  et  illic,  consentiente  episccpOf  ecclesiam  construxerity  et 
consecratam  perpetraverit^  prospiciat  presbytertan  ad  servitiumDei  ido- 
nettm  et  sttidiosum^  et  tunc  demum  naoam  decimam  nova  reddat  ecclesiam 
sdlvd  tamen  potestaie  episcopis 

Concilium  Nannetense  incerti  temporis,  c.  10.  Bin.  Concil.  T.  iii.  placed 
p.2.f.\Sl*  Instruendisuntpresbyteriparitirqtieailmanefidifquatenits  ^l^"^ 
naoerint  dedmas  et  oblationes^  quas  ajldelihis  etccipiunt^paupertmj  et  tad  of  die 
hospiium,  et  peregrinorum  esse  stipendia^   et  non  qttasi  suis^  sed  qtiasi  ^^  ^^' 
commendatis  utif   de  quibus  omnibtis  sciant  se  rationem  posituros  in 
conspectu  Dei;  et  nisi  easjideliterpauperibus  et  his  qui  pramissi  suntj 
administraverinty  damna  pessuros.  QjtaUter  vero  dispensari  debeant 
canones  sancti  instituunt,  scilicet^  td  quattior  partes  indejiant ;  tma  ad 
fabricam  ecclesia  relevandam  ;  altera  pauperibus  distribuenda;  tertia  . 
presbytero  cum  suis  clericis  habenda ,-  quarta  episcopo  reservanda^  tU 
qtiicquid  exinde  jusserit^  prtidenti  cansiliojiat. 
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1656.  Concilium  Ronanum  sub  Johanne  Pftpft  ix.  A.  D.  904. 

jg,^  -     r.3.jp.2.y;i3.  c.  9.    Ut  (mmU  decimaiio  ab  epueopU  vel  his  qti  ti 

Hertford    €0  substUuti  sufU  prabeatUTj  nuUntsque  earn  ad  mam  capellam,  nisijvrte 

Leech,     concessione  episcopij  conferai.     Quod  si  Jedsse  ctmtigeriij  primum 

legibus  suhjaceat  humanisj  posiea  escommumeatione  pcptiU  amstrichas 

ad  uUimum  ipsa  capeUa,  qiuB  magis  amtentionemf  queam  utiUtatem 

aUquam  prcestat^  destruaiwr.  (a) 

Synodus  Augustana  A.  D.  952.  sub  Joanne  PapH  xii«  cdebiata, 
c  10.  Binins  713.  p.  2./.  132.  Ut  cmnis  dedmatio  in  pdeslaU 
episcqpi  sU,  et  si  negUciaJiteriif  qtdcquid  inde  emendandaan  sit  coram 
episcopo  "tjusoe  misso  carrigatur. 

Concilium  Lateranense  sub  Calixto  Pap&  iL  A.  D.  e.  18.  Biniof 
T.  8.  p.  2.  f.  ^65.  In  parochiaUbus  ecdesiis  presbyieri  per  episeopof 
amstihiafUur^  qui  eis  respondeant  de  animarum  cwrdf  ei  de  Us  fwr  ad 
episccpum  pertinentf  decimas  et  ecdesias  a  laieis  nam  ssueipiamt  aisfm 
coficessu  ei  vobmtate  episccporumf  et  si  aliter  prasHmpiumJiterit  asm^ 
niae  ukiani  subjaceant. 

Concilia varia  sub  Alezandro  Papft  iiL  Binius  T, S»p»2,f,SS^ 
537.  Conciliabulum  {b)  Clarendonense^  quo  sexdeeim  capitsda  comMt- 
tudinum^  ut  vocabant^  Angliaanorum  aquii/Ui  et  ecdesiastieee  {smuau- 
tati  repugnantia  confirmata  sunt  A.  D.  1 164.  Alexandri  Papee  iiL 

Mcclesice  defeudo  domini  r^is  nan  possunt  inperpetmsam  dart  absqst 
assensu  et  concessione  ipsius. —  Hoc  toleravit  Papa. 

Nullus  qui  de  rege  teneat  in  capite  nee  aliquis  dominiconan  wuMt^ 
strorum  ejuSf  eacommumcatur^  nee  terra  aliagus  eorum  sstb  imterdido 
ponantur,  nisiprius  dominus  rexj  si  in  terrdjuerit^  cmvoemahfr^  td 
justitia  ejus^  sijuerit  extra  rfgnum,  ut  rectum  de  iptofiseiai^  etitatd 
quod  pertineat  ad  curiam  regiam  ibidem  termineturf  et  de  eoquodspe^ 
tabat  ad  ecclesiasticam  curiam  ad  eundem  ndttaisar^  ut  termineisar.'^ 
Hoc  damnavit  Papa. 

Appendix  Concilii  Lateranensis  tertii  OBcumenici  sub  ^koL" 
androiii.Papa9^.2).1179orI180.  BiniusT.8.j'.2./:  599.jMrrlS. 
C.9.  StaiusmusutnumasteriaexsuispradiisnuUomododeeimassokere 
cogantur.  Quia  si  l^tinie  danda  sunt^  orphanis  et  peregtimis  daudis 
[  498  2  sunt.  Indignum  est  enim  ut  a  clericis  exigantm^  qui  propter  eum  agus 
sunt  decinuSf  pauperes  efficiuniwr.  Nam  si  pauperes  domini  smU^pau- 
perum  hareditas  pattperibus  ejus  erogeasda  est  ittis  videlieei^  qui  propter 
amorem  iUiusquapotera$itpossideredimithmt^  eumque  nudi  sequentes 
potestati  alterius  se  submittunL 


{m)  This  mnd  eleven  other  chapters  which  are  (h)  Stolen^  cfauidestiiie  meetings  of  tfie  cbmchy 

assigiied  to  this  council,  are,  according  to  the  teik  that  is,  BMimhHii  not  ooavcned  lij  the  jmhudl| 

timony  of  BoronhUy  of  some  other  council ;  but,  of  the  pope,  were  caUed  Amrfliriftiifii.     Cowfl. 

aaith  he,  o6  venertmdam  muiquitaiem  dUgina  tunit  Carthag.  It.  can.  71.     ComfenHeula  /liarrfiirwii, 

meojudicw  qum  hoe  ioeo  edaniur  ei  iu^daniur*  non  MeeUmOf  $ed  ComdHakmia  ^qapeUatUm'.    Jh 

10  Frene  GkMi.  toc.  ComiliabuhKm. 
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Pars  13.  c.  16. /.GOO.     Naoum  exactimis  genus  estj  ut  clericia     1686. 
clericts  Jrugum  vel  animalium  decimas  exigant.    Ntmquam  enim  hoc     jg^Hof 
in  lege  Domini  pnecipi  legimus  mUpermitti :  nee  enim  a  Levitis  LevUte    Hertford 
decimas  extorsisse  leguntur.  lUiprqfectb  solvere  laborum  suorum  decimas     x«pdb« 
debenlj  qui  a  dericis  spirihudium  minisleriorum  labores  acdpiunt* 

Pars  50  et  uU.  c.  39.  /.  648*  Naoeris  ergo  quod  si  de  artificio^ 
vel  de  negolialionCf  aut  etiam  de  agricuUurdj  quam  inter  terminosparo^ 
chiay  in  qud  moratWy  exerceif  vel  Asgusmodi  aiiis  decima  sohaniurj 
aquum  estj  ut  ecclesue  ilU  reddaniur  in  qud  ille  qui  reddit  per  totum 
anni  circulwn  missam  audivU. 

C.  40.  Qiibd  si  laicus  aUquis  i  clericis  sive  conversis  decimas  dela* 
boribus  suis  in  iud  dicecesi  requisiverif^  te  eum  ab  exactione  htpusmodi 
prorsus  compellasj  et  laicos  illos  qui  d  colonis  tertiam  vel  quartampar^ 
tern  laborum  suorum  ante  sohUionem  decimarum  recipiuntf  decimam  de 
portione  sui  secundum  quod  colonus  departed  qUce  ilium  contingity  ex^ 
solvere  consuevit,  absque  diminutiotie  aliqud  his  quibus  debentur  facias 
exkibere. 

Pars  28.  c.  3.  y.  619.  SlatuimuSf  ut  si  super  decimis  inter  vos  et 
aliquam  personam  ecclesiasticam  assensu  episccpi  vel  archiepiscopi 
sui  compositio  facta  Juerit^  rata  perpetuis  temporibus  et  inconcussa 
persistat. 

Canones  Concilii  Lateranensis  Generalis  sub  Innocentio  Pap&ii. 
celebrati.  Binius  T.S.p.2.  r.l0.yi487.  Decimas  ecclesiarumj 
quas  in  usu  pietatis^concessas  esse  canonica  demonstrat  auctoritas,  a 
laicis  possideri  apostoUcd  auctoritate  prohibemus*  Sive  enim  ab  epis^ 
copiSf  vel  regibuSf  vel  quibuslibet  personis  eas  acceperint^  nisi  ecclesia 
reddiderinty  sciant  se  sacrilegii  crimen  committere^  et  periadum  atema 
damnationis  incurrere.  '  Pnscipimu^  etiam  ut  laid  qui  ecclesiastenent^ 
out  eas  episcopis  restituant^  aut  excommunicationi  subjaceant.  {a) 


(•)  With  this  argument  we  muit  take  our  leaTe  sat  as  recorder  at  the  gaol-deliYery  in  (hat  month ; 

of  Sur  Hetury  Calitkorpe:  for  his  manuscri^  af-  but  in  three  weeks  afterwards  he  was  knighted  and 

ford  us  no  liirther  lu^  on  the  present  subject,  remoyed,  and  made  attorney  of  the  court  of  wards 

His  Reports  end  with  2V.  10  Obt.  indusire,  and  and  liveries,  the  first  day  of  HUmy  Term.     [Sir 

he  does  not  appear,  to  have  made  any  special  ar-  W.  Jonett  S75,    Cro.  Cur,  43S.]     He  was  that 

gument  after  ERkary  Temh  11  Car.    The  inter-  same  year  appointed  solicitor  to  the  queen ;  and 

val  between  this  last  tenn  and  his  death,  which  called  to  the  bench  of  the  AfiiUfe  TemfiU^  andhad 

happened  the  fiiat  of  ^t^Mtf  1637,  was,  probably,  chambers  assigned  to  him,      [Lib.   ParL  Ac 

for  the  most  part,  emplc^ed  in  preparing  his  very  Med.  TempL} 

difibse  and  bdxMious  rsading  upon  the  statute  of  In  the  second  volume  of  his  Reports,   Sir 

81  Ja.  e.  S.  afdmeeahnenih  which  be  did  not  live  Hemry  mentions  the  death  of  his  fiither,  and 

long  enough  to  deliver.  thence  takes  occasion  to  give  a  short  aeoonnt  of 

&  £ratry  was  a  member  of  the  Middle  J^n^^  his  fiunily.     The  passage,  though  it  has  some 

and  called  to  the  bar,  as  he  tells  us  himself,  in  quaintneis  in  it,  yet  breathes  so  much  filial  piety, 

Wl.  12  Ja.  A.D.  1614,  at  the  age  of  twenty-  and  shews  a  mind  so  deeply  impressed  with  a 

ieven  years,  and  after  upwards  <?  seven  years  sense  of  religion,  that  the  reader,  I  trusty  will  not 

standing.      He  must  therefore  have  been  born  be  di^leased  with  tliie  introduction  of  it  in  this 

in  the  year  1587,    and  could  not  have  been  pbce.    «  This  same  term  (ZV.  13  Ja.)  on  the 

more  than  in  the  50th  or  51st  year  of  lya  age  at  •*  15th  day  oiJtme,  about  eight  o*clodc  in  the 

the  time  of  his  death.     He  came  early  into  full  *'  morning,  my  very  worthy  and  honoured  father, 

practice.     He  was  chosen  recorder  of  Londont  **  Sir  Jamet  Caitkorpe  Knt.  who  had  been  sheriff 

upon  the  death  of  4la«0fi|  in  January  1635,  and  <<  of  the  county  of  NorfbOt  die  preceding  year, 

Hh  2 
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1636.         iHere  the  argument  of  Sir  Henry  Calthorpe  breaks  cff:  the  resobt- 

SaHof     ^^  of  the  court  we  have  from  Sir  William  Jones,  who  teUs  uSj  thai  the 

MertfMi    whoIe  court,  (absente  Brampston)  after  several  arguments  at  the  bary 

jj^^      *  held  that  this  suggestion  was  not  good.     They  agreed,  that  the  Ung 

SirWjooM  fnaypresaibe  in  non  decimando,  because  he  is  persona  mixta;  and 

^^'  that  the  council  ofLateran  does  not  bind  him,  unless  he  voluntarily 

r  501  1    ^^*^^  ^^  ^'    ^^  ^^  ^^>  ^^  ^^  ^''^  ^  personal  prrmlege  whidi 
non  creditor  personam^  and  the  grantee  shall  not  have  advantage  cf 


^  and  who  wm  justice  of  tlie  peace  and  quorum,  **  the  daughter  of  Baamt  of 

*•  and  captain  oter  certain  hundndi  in  iWott,  «  ia  the  county  of  aufvUc^  Eaq.      He  bad  likfu 

*^  commended  his  soul  into  the  hands  of  God,  *'  wise  two  sisters.  Maty  Cakkorpe^  married  t» 

«*  with  whom  I  doubt  not  but  that  it  still  re-  «<  one  Mr.  6oUve0,  who  tf  ed  about  a  year  be&te 

««  mains:  for  vKo/if  vita,  iiittftfa/ and  as  he  lived  •<  hhn ;  and  ^me  GoMoiTie,  who  wna  manied  la 

««  as  a  good  man,  so  he  died  as  a  good  man ;  and  «  CArufti|iA«r  JS^,  the  second  son  of  Sir 

•<  I  may  safUy  say  of  hhn,  qwbd  pater  otOt^  ied  <«  BW,  a  Baron  of  tiie  Exchequer.** 
<«|i<cl«twi<.-  and  therefore  firmly  believing  that        It   appears    from   Parkm^B    Continuation   sf 

•«  he  is  only  ;>nrmunM,  not  amisnu,  I  leave  him  Siofne*B  History  of  Norfolk,  voL  ▼.  p.  792.  ihM 

•*  with  the  Creator  and  Redeemer  of  hum  and  of  by  an  inquisition  taken  at  Nammek^   SepUmkn 

*•  all  who  believe,  with  whom  I  doubt  not,  but  I  14th,  1637,  our  Reporter,   Sir  Henry  CalAorpe, 

**  shall  hereafter  see  hun,  if  I  follow  his  steps;  was  found  to  die  seised  of  the  mnnora  of  Cod- 

**  which  God  grant  that  I  may  do.     He  left  bo-  ihorpe^  AUky^  Blakeney,   WjyveUm,   Ade^  &c  ia 

*<  hind  hhn  five  sons  and  five  daughters.     Chru-  the  county  of  NorfoUh  ud  the  mnnor  of  Aw^im 

**  topker  Calthorpe,  his  eldest  son,  was  married  to  m  Sujotk,  on  the  first  of  August  in  that  yeir, 

**  Miaud^  one  of  the  daughters  and  co-heiresses  of  leaving  by  Jhndky^  daughter  and  c*4iHr  of  £^ 

^  JMf»  Thirion  lax^  of  Bromef  but  now  dead,  by  leord  Hwnfiry  Gent.  Jamet  his   aon  and  bar, 

••  whom  he  has  eight  children  now  alive,  and  aged  eleven  years.     This  son  Jamet,  ww  find,  w» 

«<  may  have  more,  if  it  please  God.     The  second  afterwarda  married  to  Bt^noidM^  daughter  gf 

*<  son  is  myself,  Henry  CaUhme.     God  give  me  BeynoUU,  and  sister  of  Su-  John  ReymaUi  of 

**  grace  to  fi:>Uow  my  profesuon  in  the  fear  of  Hamjmhire.  Heissaidtohavebeenknigblfdby^Mh 

**  hun,  that  J  may  not  regard  my  own  private  ver  CromweU,    He  had  three  sons»  Jatne$,  OkruC*- 

,  *'  lucre  more  than  the  safety  of  my  soul,  and  the  7iAa*,and  Reynolds  t  /a«ii£f,thee]dat,waskfdofde 

••  peace  of  a  good  conscience.     The  third  son  is  manor  of  Cbckikorpe  in  1698,  and  one  of  the  sbbk 

^  PkOip  Cal^9rpe,  married  to  JBUmbeth  Wade,  name  presented  one  Henry  Calikorpe  tothecfauich 

««  the  cianghter  and  heiress  of  Wade,  of  of  Cockth&rf)e  1743.    The  male  line  of  Ckrutofker, 

•*  in  the  county  of  AofUfc.     The  fourth  the  eldest  brother  of  Sir  ifeiify,  became  extinct  ia 

•*  son  is  Frandt  Caltkorpe,  who  is  now  beyond  Nov,  1720;  and  the  estate  peaaed  through  ft- 

^  sea.     The  fifth  son  b  Naihaniel  CaRhorpe,  who  males  into  the  fiunily  of  Sir  Henry  I/Sshonge,  of 

**  b  now  at  Camhridge*  and  a  scholar  of  TrinUy  Htnutantont  Knt. 

**  College,    The  eldest  daughter  was  Eleanor  Cat-        It  must  be  admitted,  I  think,  from  the  speci- 

**  thsfpe,  married  to  Thot.  CoUon  Esq.  the  son  of  mens  which  have  been  given  in  tiie  coune  of  thb 

**  Jfartkolomew  Cotton  of  Stanton  Esq.  who  had  work,  that  Sir  Henry  CaUharpe,  as  a  Reporter,  las 

«<  isRie  seven  children,  four  of  whom  are  now  considerable  merit.    Hb  narraitiTe  ia  easy,  and  ha 

«*  alive,  namely  three  sons  and  one  daugliter.  manner  una£RKted.     He  atatea  the  Ibets  of  Cfery 

**  The  second  daughter  is  Mary  CaUkorpe,  who  case  fUlly  and  particularly ;   d^vcn  the  aiga- 

•'  was  married  to  Hammond  Ward,  of  Clintigate,  ments  in  an  even  tenour,  and  rarely  aulicn  their 

*'  in  the  county  of  A^or/iift,  Gentleman,  who  had  progress  to  be  interrupted  by  eoUoqoial  di^grs- 

<*  issue  ten  children,  eight  of  whom  are  now  liv-  skm  ;  a  too  common  practice  with  aome  of  kn 

**  ing,  namely,  seven  sons  and  one  daughter,  contemponuries.    Although  hb  care  in  eiamfaiingi 

^  The  third  daughter  b  Anne  Caltkorpe,  who  was  digesting,  and  airanging  tiie  matter  ia  itmUiiillj 

**  married  to  Sir  Wm,  De  Grey  Knt.  of  Merion,  observable,  yet  the  freedom  of   oral  deKtay  is 

M  in  the  county  of  Norfolk,  and  had  issue  ten  never  lost     The  labour  that  is  bestowed  open  it 

*<  children,    ei^t   of  whom    are    now  livings  never  afifects  thenatundncasof  tlie  amy;  weaee 

*'  namely,  two  sons  and  six  daughters.      The  what  paased  upon  the  occasion,  rcpreamlad,  aa  it 

**  fburth  daughter  b  Jane  Caltkorpe^  who  was  should  seem,  mudi  as  ft  paiaed^  but  pmged  of 

'*  married,  first,  to  Sir  Edmund  Thimhlethorpe,  those  impurities  and  incorrectneaaea  which  nnn^ 

•*  of  WorUead  in  the  county  of  Norfolk,  Knt.  by  with  hasty  and  inconsiderate  relation.     Tbe  points 

**  whom  she  had  issue  one  daughter,  and  was  that  w^re  resolved  by  the  cxmrt  are  careMly  wd. 

**  afterwards  married  to  Sir  Edward  Peyton^  of  distinctly  stated,  at  the  same  time  that  the  ino. 

"  Bradley  in  the  county  of  Suffolk,  Knt.  who  was  dental  observations  which  fell  finom  the  dillereat 

"  son  and  heir  of  Sir  John  Peyton,  of  Ascham  judges  are   not  withholden  ftom  our  view.     It 

<<  in  the  county  of  Camhridge,  Knight  and  Ba-  seems  to  have  been  the  Repotter'a  anxious  wiak 

«<  ronet,  by  whom  she  had  issue  one  daughter,  to  make  each  case  complete  within  itadf ;  that  it 

«  My  fatlier  left  also  my  mother .  living,  who  was  might  be  uddentood  without  anj  cmtiaucwts  hdpb 
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its  and  that  there  was  no  difference  between  this  case  and  that  of  1636. 
St/down  and  Holmes,  f  Whereupon  a  cmmdtation  xoas  granted ;  and  Pariof 
Brampston  afieraxtrds  agreed  to  itJ\  Hertford 

'  Letdu 

HiL  l4Car.    A.  D.  1639.    B.11.  \^v^ 

Gibbs  V.  Wyboume.     [Sir  W.  Jones  416.] 
A  MAN  had  a  nursery  for  young  plants,  which  he  used  to  trans-  ^**i^ 
plant,  and  to  give  or  sell  to  others,  who  planted  them  de  novo  out  value  of 
of  the  parish  in  their  own  ground;  and  the  parson  of  the  parish  ^!j^*^ 
where  the  land  lay  in  which  they  were  first  planted,  libelled  in  the  nunery  to 
ecclesiastical  court  for  the  tithe  of  the  value  of  the  plants  so  trans-  ^  S«d^t 
planted*    A  prohibition  was  granted;  the  plaintiff  declared  in  it;  of  the  pa. 
a  plea  was  put  in ;  the  plaintiff  replied,  and  to  the  replication  there  ^'^  526. ' 
was  a  demurrer,  which  was  argued  by  Maynard  for  the  defendant,  S.C. 
and  BjoUe  for  the  plaintiff*  (a)    The  only  point  was,  whether  tithes 
should  be  paid  in  this  case.     Per  totam  curiam^  they  ought  to  be 
paid ;  and  thereupon  a  consultation  was  awarded.  (6) 


M.  15  Car.     A,  D.  1639.    B.  R. 

Barfbot  v.  Norton.    [Sir  W.  Jones  447.] 
In  a  prohibition  between  Barfoot  v.  Norton^  it  was  resolved  per  TiOm  ptj- 
totam  curiam^  that  tithes  are  to  be  paid  for  honey,  (c)  honeyT 

Cro.  Car.  559.    S.  C.  F.N.  B.  51.  O.  —  Croke  aay«»  that  a  consultation  was  awarded  mij  cemm^  ic. 
It  should  seem  frcm.  Cro.  Car.  404^  that  tithes  are  not  payable  of  the  bees  themseWes. 


and  read  without  the  intenruption  of  reference,  reports  and  arguments,  edited  under  the  care  of 

He  therefore  does  not  barely  mention  the  cases  so  able  an  expositor  and  so  profound  a  lawyer  as 

and  books  that  are  adduced  in  support  of  the  ar-  their  present  possessor,  Mr.  HargravCf  would  be 

gument,  but  shews  the  point  of  the  authority,  and  a  most  Taluable  addition  to  our  juridical  collee* 

extracts  the  passages;  nor  does  he  decline  the  tions. 

trouble  of  transcribing  at  length  the  clauses  of  (a)  RoUe   argued  that  the  plants  wero  of  the 

a  statute.     The  method  of  coiulensing  the  matter  nature  of  the  land|  and  tithes  shall  not  be  paid  of 

of  several  arguments,  of  throwing  together  into  them  no  more  than  of  mines  of  coal  or  stone  digged, 

one  mass  what  u  advanced  by  dtfoent  speakers  or  for  trees  or  wood  spent  in  hedging,  or  fuel  in  the 

upon  the  same  side  of  the  question,  and  so  pre-  bouse  wherein  husbandry  is  maintained, 

senting  the  whole  under  one  view ;  was»  probably,  Maynard  argued,  that  forasmuch  as  he  made 

little  known  in  Sir  JETairyCUMofTw's  time;  it  was  profit  by  such  young  trees,  it  is  reason  tithes 

too  artificial  for  tiie  simplicity  oi  those  days :  but,  should  be  paid  for  them  when  he  digs  them  up 

though  we  read  the  arguments  of  the  different  and  sells  them  in  another  parish,  as  well  as  of 

oouuel  separately,   and  of  course  occasionally  com  or  carrot  roots  or  sudi  things.     Cro,  Cat. 

meet  with  the  same  topicks,  yet  we  have  seldom  526. 

to  complain  of  an  irksome  repetition :  the  recur-  (h)  See  GnuU  v.  Heddmgt  Hard.  SSO.  ty>«f 

rency  of  the  same  topicks  is  not  always  tautology :  515.    Mamt  v.  Waller^  infra,  1814.     1  Belle's 

though  an  argument  may  be  substantially  the  same,  Abr.  6S7.  pi.  6.,  but  Uns  pi.  was  objected  to  in 

yet  its  elftct  will  vary  with  the  UffA  in  which  H  Is  Adana  v.  WaUer^  by  counsel  argitewh, 

pUK»d,   and  the  incidente  which  accompany  it,  (c)  Gad.  Rep.  Can.  389.     As  to  the  mode  of 

Upon  the  whole,  we  cannot  withhold  fiom  Sir  titlung  hooey,  see  the  same.  UM,   and  1  Boll«*a 

Henty  CaUkorpe  the  pndse  of  diligence,  accuracy,  Abr.  6SS,     Degge's  P.  C.  part  ii.  c.7. 
and  perspicuity ;  nor  can  we  deny,  but  that  his 


Hh  S 
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^^^^'  M.  24  Car.    A. D.  1648.    B.R. 

^^  Banister  V.  Wright.    [Style  187.] 

Wright.        j^,  ^  ^^  ^  y^^  betwem  Banister  and  Wright^  in  an  action  upon 

^T^  the  statute  of  2  &  S  £.  6.  for  not  setting  forth  tidies,  it  was  said 

chid  landfy  by  the  coiut,  that  tithes,  which  lie  not  within  any  parish,  are  doe 

lying  in  a    to  the  king^  and  that  lands  most  be  parcel  of  a  parish,  eitlier  by 

forert.        prescription,  or  by  act  of  parliament;  and  that  lands  lying  within 

a  forest,  and  in  the  hands  of  the  king^  do  not  pay  tithes,  ahhoagh 

C  502  ]  they  be  within  a  parish ;  but,  if  the  lands  be  disa&rested,  and 

be  within  a  parish,  they  ought  to  pay  tithes ;  for  their  not  paying 

tithes,  being  in  the  king^s  hands,  is  but  an  immunity  for  that  time 

only. 

HU.  6  &  7  Car.  II.    A.  D.  1665.    Scac 

Guilbert  v.  Eoerdy.    [Hardr.  35.] 

Titbct  iwy-      The  plaintiff  preferred  an  English  bill  in  the  ezcheqnerdiaiftber, 
^^^^^      for  tithes  of  herbage,  as  vicar  of  Ealing  in  Staryj  agunst  an  inn- 
eaten  ii^  the  keeper  who  depastured  travelling  horses,  for  which  there  was  no 
^l^l^*    customary  payment;  and  the  value  of  the  lands  dqpastured  were 
horaet.        proved  to  be  thirty  pounds  a  year.    The  court  were  in  doabt  what 
decree  to  make  for  a  certwi  rate  to  the  parson,  it  not  being  ascer- 
tained by  custom:  and  they  conceived,  that  they  ou^t  to  have 
regafid  to  the  value  of  the  land,  which  is  proved  to  be  thirty  pounds 
ft  year,  and  so  to  allow  him  two  shillings  in  the  pound,  (a)    Bat, 
they  agreed  clearly,  that  tithes  were  payable  for  such  herbage  eaten 
Tithe  ibr     by  the  mouths  of  travellers'  horses,  as  aforesaid ;  and  they  held 
^aouT^    that  tithe  shall  be  paid  for  agistment  of  catde  by  the  occupier  of  the 
payable  by   lauiL  {b) :  but  they  said,  they  would  award  a  commission  to  inquire 
pier^i^rtibe   ^"^  ^^  value  of  these  tithes,  unless  the  parties  agreed  in  the  mean 
l«o<L  time^  which  they  advised. 


P.  9  Car.  11.    A.  D.  1657.    Scac. 

Staveley  v.  UUithom.  [Hardr.  101.] 
The  eoua.  In  an  action  upon  the  case  in  a  feigned  action,  upon  a  bill  in 
rath  a  se^  ^^ty,  and  an  order  for  a  trial  at  law,  the  question  was,  whether 
nend  kw  certain  lands  were  discharged  of  tithes,  as  having  belonged  to  the 
Enjandi  abbey  of  Fountaines  in  Yorkshire^  which  was  of  the  Cistertian 
and  lands     order ;  and  it  was  held,  by  the  court  clearly,  that  the  council  of 

(a)  Qu.      S«e  Smith    v.  Roocllf^    Bun.  SO.    general.     Contra,  see  Simpson  ¥•  Tucker,  1  Wood, 
infra,  618.     Startup  ▼.  Dodderidge,  iitfra,  587.,     197.     Devereux  w,  Jtadley,  iUd,  €6. 
extending  to  such  money  payments  for  tithes  in        (b)  Degge  P.C.  part  ii.  c  5.     "Watson's  C.L> 

465. 
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LatermHi  which  freed  that  order  from  payment  of  tithes,  was  a  ge-  1 657* 
neral  law  received  in  England  g  and  if  these  lands  were  discharged  gtaoefy 
of  tithes,  from  the  time  of  that  council,  that  no  other  covenant  or        7* 

contract  made  by  the  abbot  to  pay  tithes,  could  dispense  with  this       

privil^e,  or  make  them  liable  to  tithes ;  for  once  discharged  by  ^^^!^^ 
that  coundl,  alwqrs  discharged;  for  the  council  is  as  forcible  as  an  that  coon- 
act  of  parliaipent,  whidi  concludes  idl  parties.  ^L^!^dbv 
And  the  court  was  also  of  opinion,  that  if  there  were  any  such  [  5Q3  j 
agreement  for  payment  of  tkbes,  before  the  council,  that  yet  this  law,  as  all 
council,  as  a  general  law,  which  indudes  all  men's  consent,  had  jogging  to 
dissolvecf  it,  and  the  lands  were  discharged.                              ^        the  citter- 

^  <tan  order 

wcK.    Wood's  Exchequer  Dear.  voLx  24.  SjC   ^es,  411. 


P.  9  Car.  II.    A.  D.  165?.    Scac 

Sheffield  v.  Setjeant.     [Hardr.  102.] 
Upon  a  bill  in  equity,  to  be  relieved  for  customary  1»thes  in  Thecourt 


Landon^  the  case  was,  that  the  plaintiff's  title  was  under  a  seques-  hTopinbn, 
tration  by  parliament,  and  an  order  thereupon  by  the  committee  whether  he 
for  plundered  ministers;  and  the  question  was,  whether  he  was  re-  by  seques- 
lievable  according  to  the  decree  confirmed  by  statute^  37  H.  8.  ^"^1^^ 
ichqi.  12.  concerning  tithes  in  London^  by  which  the  mayor  of  forcusto- 
hfondcn  must  be  first  addressed  to ;  and  the  decree  mentions  only  "'Tif^ 
the  parson^  vicar,  and  curate;  and  whether,  he  that  is  in  by  seques-  according ' 
tration  be  within  it,  not  being  parson  de  jwre^  was  the  question.  ^J^^ 
And  it  was  urged  by  the  defendant's  counsel,  that  he  is  r^evabk  finned-by 
there,  and  therefore  not  here,  because  he  comes  in  under  the  par-  0^3^^,*^. 
son's  title,  and  as  bis  lessee.    Ilie  same  law  is  of  an  impropriator,  c.i% 
who  is  not  within  the  words  of  the  decree;  and  that  so  it  was  lately 
ruled  in  Chancerjh  which  the  court  agreed  to,  but  yet  were  divided 
in  this  case;  and  it  was  afterwards,  by  consent,  referred  to  com- 
promise. * 

M.  9  Can  IL    A.  D.  I657. 

Sheffield,  derk,  v.  Pierce  and  others.     [Decree  Book,  12th  Nov. 

1  Wood.  38-] 
The  bill  stated,  that  by  the  judgement  of  the  late  parliament  of  Plea  of  the 
Englandj  assembled  at  Wedmiruierj  on  the  3d  of  November  1640,  37  ]^.g. 
the  rectory  of  St.  SmithiiCs  in  London^  stood  sequestered  from  c.  12.  §19. 
Richard  Owen  to  the  use  of  A.  Mefdius^  an  orthodox  divine;  and  tithes  in  the 
that,  he  relinquishing  the  same  in  the  year  1647,  it  was,  by  the  ^^^  to 
same  parliament,  in  the  same  year,  afterwards  ordered,  tliat  the  ft  bill  in 
same  rectory  should  thenceforth  stand  sequestered  to  the  use  of  the  JJ^^I^jJ^^^ 
plaintiff,  and  that  he  should  officiate  the  same,  and  have  to  his  use  the  p«riih 
the  parsonage-house,  glebe-lands,  and  all  the  tithes,  rents,  duties,  ^^^^Hl^' 

H  h   4  ruled. 
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1657.     and  profits  whatsoever  of  the  said  rectory  to  his  own  use,  till  for- 
jg^gffleid,    ^^^  order  should  be  taken  in  the  premises;  that  by  virtue  of  the 
derk,      said  order  of  parliament  he  entered,  and  officiated  in  the  curei  and 
p^      ^performed  his  duty  therein  in  all  things^  and  ought  to  have  had  the 
and  oiken.  tithes,  offerings,  profits,  and  commodities,  of  what  kind  soeverp  be- 
[  ^^^  J  longing  to  the  same  as  rector  and  parson  there,  as  the  tanoac  ones 
had  heretofore  had  and  received  and  enjoyed  the  same.     The  bill 
then  set  forth  the  statute  and  the  decree^  confirmed  hy  add  par- 
liament in  the  37th  yc^r  of  li.  8.  touching  the  payments  of  tithes 
by  the  citizens  o(  London  after  the  rates  of  every  lOs.  a  year  rent 
Is.  4fi(L  and  for  every  205.  the  sum  of  2$.  9eL  and  so  on.;  and  Uiat 
the  greatest  part  of  his  parishioners  have  and  still  do  continue  pay- 
ment of  all  kind  of  tithes,  ofierings,  duties,  and  profits  to  the 
plaintiff,  or  $ome  recompence  for  the  same;  but  the  d^cndants 
have  for  five  years  refused  the  payment  of  the  same.     The  plaintiff 
therefore  prayed,  that  the  defendants  may  make  a  fiill  discovery 
of  the  messuages,  4^.  they  held  for  the  same  years,  and  the  yearly 
rent,  and  that  the  tithes  and  duties  doe  for  the  same  may  be  decreed 
to  him  accordingly. 

The  defendants  put  in  a  plea  and  demurrer,  setting  fordi,  that 
the  plaintiff  entitles  himself  to  the  tithes  in  question  by  an  order  of 
the  late  parliament  begun  and  held  at  Wesiminsier  in  1640,  but 
makes  his  title  by  act  of  parliament  made  in  the  S7th  year  of  H.8. 
and  of  a  decree  made  thereupon ;  and  that  it  was  doubtfol  whether 
the  plaintifi^  coming  in  by  sequestration,  be  relievable  before  the 
mayor  of  the  said  ci^  of  London ;  and  therefore  the  said  defendants 
for  plea  say,  that  the  said  act  of  parliament  and  decree  do  only  pro- 
vide for  tlie  recovery  of  tithes  in  London  ;  and  that  in  and  by  the 
said  decree  it  is  decreed,  ^  that  if  any  variance,  controversyy  or 
<<  strife,  did  or  should  arise  in  the  said  city  for  any  payment  of 
**  tithes,  then,  upon  the  complaint  by  the  party  grieved  to  the  mayor 
*^  of  the  said  city,  he  shaU,  by  advice  of  counsel,  call  the  par- 
^^  ties  before  him,  and  make  an  end  of  the  same;  and  if  he  should 
*^  not  within  two  months  after  the  complaint,  the  lord  chancellor  of 
*^  England^  within  three  months  after  con^>laint  made  to  liim, 
^^  should  make  an  end  of  it;"  that  the  said  plaintiff  ought  to  have 
pursued  the  way  directed  by  the  said  decree ;  and  that  if  the  plaintiff 
be  not  relievable  within  the  said  decree  by  the  said  lord  mayor  of 
London  and  lords  commissioners  of  the  great  seal  of  England^  as  he 
said  by  his  said  bill  be  is,  much  less  could  this  court  take  cogni- 
zance or  jurisdiction  of  a  case  of  this  nature  whereby  to  relieve  the 
said  plaintiff. 

Upon  reading  the  plea,  and  hearing  counsel  on  both  sides,  on  the 
24tli  oi  November  1655, 
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.  It  WHS  ordered  by  the  oourt)  that  the  said  plea  and  demurrer  1657* 
should  be  over-ruled^  and  that  the  said  defisndants  should  vnswet  ^^^- 
the  said  bilL  cMt, 

The  defendants  answered,  and  denied  that  thqr  knew  that  the     p^^ 
plaintiff  was  ordered  to  oflBciate  the  cure  of  the  said  paridi  as  rector  andukem 
there  and  have  the  profits,  or  that  he  had  oflBdated  there;  and  that  ^[^^j^|^ 
if  he  had  any  title  thereto^  they  did  not  conceive  him  to  be  entitled  the 


to  35.  9dL  in  the  pound  for  his  tithes  according  to  the  rents  they,  ^j^'f*^ 
then  paid  finr  their  houses,  it  not  being  the  intent  of  the  said  statute  to  be  paid 
and  decree  to  pay  tithes  according  to  the  improved  rents,  but  ac-  ^booMia 
cording  to  the  old  rents  as  they  were  before  the  said  statute ;  they  Lomdom  in 
confessed  that  they  were  inhabitants,  and  set  forth  the  houses,  4^  iin,^  ]. 
and  the  rents  they  paid  for  the  samej  and  that  when  the  said.  annMUe 
plaintiff  first  came  to  o£Bciate  there^  he  agreed  to  accept  of  1202.  per  ^^^nednnit 
annum  with  some  of  the  parishioners  in.  lieu  of  dthes  and  duties  ^^^ 
there,  which  had  been  omstantly  paid  to  him. 

The  plaintiff  replied ;  the  defendants  rained ;  and  witnesses 
were  examined  on  both  sides. 

Now,  upon  fill!  hearing  and  fiiU  debate^  and  reading  the  proofe 
in  the  causey  and  the  siud  order  of  parliament  bq;un  and  held  at 
Wedmifuter  aforesaid,  on  the  third  oi  Ncfvember  1640,  bearing  date 
the  50th  of  December  1647,  it  i^peareth  to  the  court,  that  it  was 
ordered  that  the  said  rectory  of  St.  SwUkm  should  thenoefi»th 
stand  sequestered  to  the  use  of  the  said  plainti£^  and  he  to  officiate 
the  same,  and  to  have  all  the  tithes,  duties,  and  profits  whatsoever 
of  the  said  rectory  to  his  own  use ;  and  also,  it  appeareth,  that  the 
said  plainti£^'by  virtue  of  the  said  order  of  parhament,  did  ever 
since  offidate  die  said  core,  and  perform  his  duty  therein  in  all 
things,  and  therefore  ought  to  have  had  the  tithes,  offerings,  profits, 
and  commodities,  of  what  kind  soever,  bdionging  to  the  said  rectory, 
as  rector  and  parson  there^  as  the  former  ones  there  theretofore 
had  had  and  received  the  same ;  and  that  the  said  defendants  had 
not  paid  the  tithes  due  to  the  plaintiff  for  the  several  years  com- 
plained of  in  the  bill  to  be  behind  and  unpaid. 

And  as  for  ^  eampositum^  pretended  to  be  made  between  the  said 
parishioners  and  the  said  plaintifl^  to  accept  of  1202.  per  annum  in 
lieu  and  satisfiKrtion  of  all  tithes  and  duties  due  and  payable  to  him 
within  the  said  parish,  it  iqypeareth  to  this  court,  that  die  said  com- 
position was  to  continue  fi»r  the  space  of  three  years  next  after  tlie 
said  plaintiff's  coming  to  officiate  there,  and  no  longer ;  and  there 
not  being  sufficient  proof  made  on  the  said  defendant's  behalf  that 
the  said  sum  of  1 20/.  was  paid  to  the  said  plaintiff  any  longer  than  [  506  ] 
the  said  three  first  years. 

The  court  is  therefore  fully  satisfied,  for  the  reasons  before 
alltfged,  that  the  defendants  ought  to  have  satisfied  and  paid  their 
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1657*  seiremi  and  respective  tkbeBy  due  and  payaUe  by  them,  to  the  aud 
Sk^ku,  P^^BontiSfbr  the  yean  afivreaaid  ocmplained  of  by  die  UIl)  aoooidfaig 
citrk,  to  the  rate  of  25.  9d.  in  the  pound  for  thar  several  honaesy  shops^ 
jj^  wardioiise%  cellars^  and  aoUars,  which  they  held  wkhin  the  said 
amd  oikgn.  parish,  according  to  the  sevenl  yearly  r«its  wfaidi  Ifaey  aeverdly 
and  req)ectively  pay  Ibr  the  same  (a) :  yetnef^rtfadessia  reguddiie 
said  pkunti£^  being  piesent  in  cour^  did  dedaxe  hirasdf  willing  to 
accq)t  the  several  siuna  heretofore  paid  by  the  said  defeadanls,  and 
mentioned  in  the  decree  for  thdr  several  honseSf  4^;  for  tithes^  in 
full  satisfiu^tion  of  all  tithes  dae  and  payable  to  the  plaintiff  by  die 
said  defendants ;  and  that  the  said  defendants  shall  continue  the  pay- 
ment of  the  same  as  long  as  he  continues  rector  thereof  and  they 
continue  inhabitMits  within  the  said  parish ;  and  if  any  diflferenoes 
arise  between  the  said  parties  touchii^  die  payment  of  the  tithes 
according  to  die  several  rates  and  prcqportions  in  die  decree  men- 
tioned, it  is  referred  to  die  auditor  of  his  higlmess's  revenue  within 
tile  dtj  of  London  to  cast  up  the  same  upon  view  and  pemsal  of 
the  said  pleadings^  and  certify  to  this  court  his  dcMi^  and  pfoceed- 
ings  therein  with  all  cMivi»iient  speed;  and  that  upcm  return  of  the 
said  certificate  the  said  defendants  shall  thenceforth  satisfy  and  pay 
to  the  said  plaintiff  all  such  sums  of  money  as  shall  be  certified  1^ 
him  to  be  due  to  the  plaintiff-  And  it  is  ordered,  tiiat  the  said 
defendants  shaU  satisfy  and  pay  to  the  aud  plaintiff  10/.  forhiacosti 
and  chaiges  by  him  sustained  in  the  said  cause. 


M.  9  Car.  II.   A.  D.  1657.    Scac. 

Cof,  clerk^  v.  Mason.    [Decree  Book,  26th  Nov.  1  Wood.  41.] 

An  endow.  Thb  plainti£^  as  vicar  of  tiie  parish  church  dlBranghinge^  exhi- 

^id^of  bited  a  bill,  setting  forth,  tiuit  h^  on  die  first  of  Jume  1648»  by  an 

Brangkingf  order  of  tiie  committee  for  plundered  mnisiers  appointed  by  autho- 

firdMt,  nty  of  parliament,  was  nominated  and  appointed  to  oQpiate  the 

■ImII  cure  of  Branghinge  (being  at  that  time  under  sequestratioa  for  the 

rmive  and  delinquency  of  William  Jrcber  incumbent,)  and  to  hold  and  enjoy 

fuUj  pos-  (lie  vicarage-house  and  the  glebe-land^  and  also  to  tak^  receive^ 

aos  laioi^  and  enjoy,  all  and  singular  tibe  tithes,  benefitif,  and  profits  thereof, 

▼entions  of  as  had  been  before  received  by  his  predecessors ;  and  that  he  had 

iidthdie'  ^y  P^ormed  the  cure,  whereby  be  was  entitied  to  have  and 

tithes,  receive  all  manner  of  small  tithes ;   that  firom  time  whereof  the 

▼karage.  memory  of  man  is  not  to  the  contrary,  or  otherwise^  by  some  ancient 

house,  and  endffoment^  the  vicar  of  the  said  parish  church,  for  the  time  beinj^ 
hath  received  and  taken,  and  is  entitled  to  take,  receive^  and  enjoy, 

I 

(a)  Ivatl  V.  Warren^  infra^  1054,  Sayer  ▼.  Pmd  ▼.  Tkt  Dem^  4  Fri.  65*  ti|^»  \6k.VL  Tht 
Muniftrd,  infra,  546.  Kynntton  ▼.  IFOloughby,  Mmor  Canms  rf  SU  FUyl  ▼.  OkktU,  5  Fri.  14» 
infra,  S9l.  n.     Warden  and  Minor  Cmunt  ^  St*    ti|^  ifoL  H. 
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All  and  singulai^  the  tithes  of  hay,  bops,  lamb,  wdol,  Aid  woods,     1657. 


and  all  and  singular  the  mlnote  and  privy  tithes  yearly  from  time   '^T^ 
to  time  coming  and  growing  ftc  within  die  said  parish  and  tithe*        ▼. 
able  places  thereof  which  had  always  been  paidinkind;  thatthd     ^^* 
defemlant,  finr  diyers  years  past,  had  been  an  inhabitant  therdn,  to  the  nid 
and  for  two  years  was  oocupi^  or  possessor  of  divers  lands,  meadow  ^[^^ 
and  pasture,  parcel  of  and  bdonging  to  the  manor  of  Branghingbunf  ber^wad 
and  the  titheaUe  places  thereof,  and  jdanted  hops,  and  cut  down  menttiii 
wood,  and  kept  and  depastored  upon  the  said  grounds  sheep,  from  *ep"«" 
which  he  had  lambs,  and  sheared  the  same,  and  had  wool,  and  cuoosof 
also  cut  down  grass,  and  made  the  same  into  hay ;  the  tithes  of  all  ^^JS^-^ 
whidi  amounted  to  a  large  sum ;  all  whidi  tidies  are  due  to  the  London," 
said  plaintiff  and  ought  to  have  been  paid  in  kind^  or  some  compo-  J^^^j)^ 
sition  made  to  him  for  the  same ;  whidi  the  said  defendant  detamed  uom  trli- 
from  him,  and  refosed  the  said  tithes.    He  therefore  prayed  a  dis-  ^j^^ 
covery  of  his  said  tithes,  and  the  values  thereof  and  an  account  and 
satisfoction  for  the  same. 

The  defendant  by  his  answer  said,  that  it  may  be  true^  but  that 
he  knew  not,  that  the  plaintiff  was  appointed  to  oflbJate  the  cure 
of  the  said  parish ;  tlmt  he  believed  the  plaintiff  for  eight  years 
past  might  have  officiated  the  cure  there,  and  have  a  right  to  all 
tithes^ formerly  of  right  paid  to  the  vicar;  but  he  denied  that  time 
out  of  mind,  or  by  andent  endowment,  the  vicar  ought  to  have  all 
tithes  of  hay,  hops,  and  wood,  and  all  minute  tithes*  The  answer 
idso  stated,  that  for  three  years  past  he,  the  defendant,  had  inhabit- 
ed in  the  said  parish,  and  been  fiomer  of  lands  there,  pared  of  the 
said  manor ;  and  he  set  forth  his  titheable  matters,  and  the  values 
thereof,  and  that  he  had  paid  no  tithe  at  all  to  the  plaintifl^  con- 
ceiving there  was  none  due  to  him,  for  that  all  the  lands  he  occu- 
pied were  and  are  &memefaifA  of  the  said  manor,  which  were  pared 
of  the  possessicms  pf  the  pricnry  and  canons  of  the  Hobf  Trinity  in 
Londont  that  the  church  of  Branghinge  was  long  since  appropri- 
ated to  the  priory  and  canons,  and  confirmed  to  them  by  the  bishop 
of  ZfOiulon,  being  bishop  of  that  diocese;  and  that  by  an  endowment 
made  in  the  year  1218  it  appears,  that  the  vicar  of  Branghinge^  in 
the  name  of  the  vicarage^  ^  should  whdly  recdve  and  fiilly  possess  [  508  ] 
^*  all  obyentions  of  the  altar,  with  the  tithes  and  the  viaurage-house, 
*<  and  all  the  land  to  the  said  church  th^i  bdongmg  (except  the 
**  croft  called  Valdebertf,  and  except  the  tenants  and  their  tenements 
^*  which  in  the  portion  or  dividend  of  the  canons  should  remain ;)" 
that,  by  virtue  of  the  sdd  endowment,  the  vicar  there  never  could 
claim  to  have  any  small  tithes  of  the  tenants  and  occupiers  of  the 
said  lands  which  the  defendant  holdetb  within  the  said  parish,  the 
same  being  excepted  from  payment  of  any  minute  tithes  to  the  vicar 
by  the  same  endowment,  die  said  lands,  and  also  the  minute  tithes. 
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1657k  being  the  portion  or  divideod^  of  the  said  canons;  that  he  never 
T~T^  heard  that  any  minute  tithesy  or  any  tithes  at  all,  were  ever  paid  or 
▼.  '  given  to  any  of  the  vicars  of  A*ai^Aiii{g^  for  any  of  the  knds  in  his 
occupation ;  neither  dodi  he  conceive^  that  the  said  vicar  hath  any 
ri^t  or  title  to  the  samCf  either  by  prescriptfton,  endowment,  or 
otherwise;  that  about  thir^  years  since  the  owners  or  occupiers  of 
JJroiilgAingderryy  whereof  the  knds  in  the  defendant's  occupation  are 
parcel}  did,  for  some  years,  give  to  the  vicars  thereof  for  the  time 
being^ve  marks  a  year  by  way  of  gratuity,  though  the  vicars  pre- 
tended it  an  ancient  payment  in  lieu  of  small  tithes ;  and  therefore 
insisted  on  his  right  to  refose  to  pay  tithes. 

The  plaintiff  replied;   the  defendant  rgoined;    and  witnesses 
were  examined  on  both  sides. 

The  cause  came  on  this  day  se'nnight;  and  iqpon  opening  the 
pleadings,  and  reading  a  copy  of  an  endowment  eaUracted  out  of 
tf^iaSiamikm  the  principal  r^pstry  of  the  late  bishop  otLondan^  dated  at  JFUiam, 
^an^  Iq  the  year  1218  (a),  and  proved  to  be  a  true  copy,  ¥^ich  seemed 
^^^'^  to  explain  the  right  of  the  vicarage  tithes  in  question :  the  court 
l>  ^^  J  took  time  to  consider  of  the  same;  whereupon  the  barons  beix^ 
attended  with  copies,  the  cause  came  on  to  be  further  heard  this 
day ;  and  upon  fiill  and  deliberate  hearing^ 

.  And  upon  long  debate  of  the  matters  in  question,  and  touching 
the  meaning  of  the  said  endowment;  and  uppn  reading  the  several 
depositions  for  the  plaintiff  touching  the  payment  of  the  tithes  in 
The  court*!  question  to  the  vicar  of  Branghinge  for  the  time  being;  Forasmuch 
^'^^^'^'^^  as  it  appeareth  to  the  court,  by  the  depositions,  of  several  witnesses, 
that  the  small  tithes  of  hay,  hops,  wool,  and  other  small  tithes,  have 
been  paid  in  kind,  or  by  composition,  to  the  plaintiff  as  yicar  of 
Branghinge^  and  to  his  predecessors  vicars  there;  and  for. that  it  is 
also  proved  by  the  plaintiff  that  the  said  defendant  for  the  said  years 


IMW 


(a)  Tbe  endoimient,  whicli  I  hgm  extfcted  «<  fomAemdam»  SahA  perpHud  vkariA  pretbiiera 
from  the  icguter  in  tbe  regiitry  of  tiie  diocese  of  «  vieario  noH$  ei  tuecestoribui  wMtrit  ab  euiem 
Lomdan^  b  as  follows :  *<  Ownma  mmeUt  wuUrit    *<  oononiat  prmtenioHdOf   ei  reaidetUiawt  Jyiifsi 


**  $ecletuB  JUSt  ad  quoi  prwtmi  tcrfpium per9em§^    **  Jiteturo  ettm  9oeio idamM  aqfelUma*    QmiqmUem 
**  rii  WUHetmut  Dei  groHA  Lamdim  epiicoput  miw'    **  vkariutf  nomme  viemim,  mmnes  oftsenlasMs  ofto- 


iem  m  Domino  9empiierwim»     Cum  venenMiiM    **  rit  aim  mi'imlit  decimit,  ei  matuuh,  et  toc£  Ifrm 
^  m  dtfiMo  pat€T  OtKdmanM  ttitm  ssMcn  Mbrttm    **  ad  oawum  eodemom  tutu  petiiuttuit  (emptBL 


**  preMier  eardmoHs  apoUoHcm  tedit  l^gatui  one-    **  ertfld  iOAt   qum  ooeofur  JBo/drfgn,  jaeemte  a 
*'  iorUaie  Ugationit  turn  dUedii  in  driHo  JOUt    **  parU  AutiraH  mamagS  pnOoanH^  et  exeeptis 


«  priori  et  eanmudt  eandm  IViJiftfllit  Loudom  €0-    "  Hmenfiha  et  eerum  temementSM  fua  m  peHiemi 
"  ekmam  de  Brangkingf  qum  rotume  pairo>natCa    **  canonioorum  remanebunij  itUegri  perc^iei  et 


**  ad  eoedem  catumkoe  pertmAatj  ob  devotionem  ei  **  pUmtrB  pomdekky  ei  omuiu  onera  epiecopaUa  ei 

**  obedieniiomf  ^uam  m  perturhaiione  regni  Aufjtim  *<  ofckiUSaoonaiiia  ad  {psom  ecdetktm  ^ec^mtUid 

**  umetm  Bomanm  eededm  niqienderuni,  piA  con'  **  contueta  ei  debita  euetindnl.      Ei  ne  Juturo 

**  nderatioHe  anUuIerit^  et  oorw  tuA,  quam  tntpex"  **  tempore  poteit  ktee  nostra  coneeaio  out  cotdbrm^ 

*'  imuMf  eof^lrmavU:   Noi  attendeniet  eorundem  **  aiio  occamone  guAkbei  irritarif  hoc   oeryttum 

**  canomcorum  convenationis  konetiatemf  ei  reti'  **  sigfiK  noUri   munhnine  duximus  roborandum, 

**  gionis  Jervorem,  eandem   ijtdt    ecdetiam  cum  **  His  iestibus^  ^c      Dai,  apud  Fuikam  anno 

**  omnibus  ad  earn  pertinentUms  intuitu  pistatis  **  Domini   miUesimo   ducentetimo  octavo  dechnOf 

**  ocmcessimuStCi  ejtiscopaUttuctoritateinusus  pro-  **  Sextodecimo  eal»  Afoii  jHmiificatus  nostri  anno 

•'  prios  coufirmavimus  as  et  eccUsim  sum  perpetu6  **  uonodedmo,'*     Fits-Jam.  5#.  SUikeslf)  110*. 
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had  the  aibresmd  tithes  of  hops,  wood,  hay,  wool,  and  lambfl^  the  1657. 
tithes  of  all  which  amounted  to  7/.  4^  8dL;  and  the  court  being  ^^  ^^^ 
of  opinion,  that  by  the  said  endowment  the  said  plaintiff  is  entitled  ▼. 
to  all  the  small  tithes  arising  within  the  said  parish ;  it  is  thereupon 
finally  ordered,  adjudged,  and  decreed  by  this  court,  that  the  said 
defendant  shall  forthwith  pay  unto  the  said  plainti£^  or  to  his  assigns, 
the  said  sum  of  7L  4s.  SiL  for  the  value  of  the  said  tithes  by  him 
detained  from  the  said  jdaintiff.  (a) 


Maton* 


M.  9  Car.  II.    A.  D.  1657-    Scac. 

Hele  and  others  v.  Pnmte.  [Decree  Book,  1 6th  Nov.  1  Wood.  45.] 

The  bill  stated  that  the  plmntiffi,  ever  since  the  25th  of  March^  ^^^  j? 
in  the  year  IGSS^  .had  been  lawful  owners  of  the  rectory  impro-  toiwi^iev- 
priate  of  Narih  Pdhermkh  '^  DevanMre^  with  all  tithes  and  pro-  ^^£|^ 
fits  thereunto  belonging ;  diat,  time  out  of  mind,  all  the  tithes  of  tkm  of  pi«- 
com  and  grain  growing  therein,  and  the  titheable  places  thereof  aoiif^^ 
had  been  always  paid  to  the  rectors  and  owners  thereof  in  kind,  nudfaig 
or  a  composition  for  the  same;  and  that  the  defendant  had  beeq  s&s^*s.' 
^yearly  owner  of  20  acres  of  arable  land  within  the  said  rectory,  and  c  is.  gifw 
yearly  mowed  wheat,  barlqr,  oats,  and  other  grain,  and  carried  the  ^^^       ^ 
same  away  without  settingout  the  tithe  thereof  regularly.    ThebiU  *[  510  ] 
therefore  prayed  a  discovery  of  the  quantity  and  the  value,  and  that 
the  defendant  might  be  deoreed  to  pay  the  same. 

The  defendant  appeared,  and  put  in  a  demurrer  and  answer. 

And  for  demurrer  he  set  forth,  that  between  the  £5th  of  Marckf 
1653  and  the  25th  of  December^  in  the  said  bill  meptioned,  he  was 
owner  of  20  acres  of  arable  land  within  the  said  rectory,  sown  with 
wheat,  barlq^y  oats,  and  other  gnun,  and  yearly  mowed  the  same, 
and  converted  the  same  to  his  own  use,  and  that  the  tithes  thereof 
yearly  were  worth  SL  but  that  he  is  advised  that  the  subtraction 
of  piedial  tithes  by  the  not  setting  out  of  the  tithe  fix>m  the  nine 
parts,  and  the  unequal  division  thereof  are  matters  which  may  be 
relieved  at  law  upon  the  statute  2&  3  JB. 6.  c.l3.  and  therdbre 
the  plaintiffs  ought  not  to  prosecute  any  suit  in  equity  for  the  same ; 
die  said  plaintiffi  not  having  set  forth  any  certain  title  to  the  tithes, 
or  shewed  how  long  since, their  estate  therein  might  commence 
since  the  subtraction  of  the  said  tithes.  The  defendant  also  set 
forth  the  titheaUe  matters,  and  denied  any  fraud  in  setting  out 
tithes. 


(a)  On  the  conttrucdon  of  cDdowmcnts.     See  infra,  1858.    JByam  V.  Booth,  S  Bri.  SSQ.  iiifra, 

Devie  v.  Lord  Broundow,  v^,  1128.    Jj^fiet  toL  ii.    Fox  w.  BardweU,  Bun.  SS7.  infra,  116. 

V,    Ordayno,   iiyra,  1668.      Ogfander    ▼.  Lord  Cunlijfi!  ▼.  Ti^Uir,  8  Fri.  389.  mfru,  w<£n. ;  and 

Pomfitt,  itifrtt,  1844.     Manby  v.  Curtit,  8  Pii.  ice  Ellis  on  tiie  pleadings  in  Suits  for  Tltbes, 

884.  infra,  toL  11.    Corr  ▼.  Heaton,  7  Bro.  F.C.  p.  18.  d  My.  when  the  ctiet  are  collected. 


510  CA8E& 

1657.  The  plaintiffi  rq)Iied  to  theanswer ;  the defimdant  rgoined ;  and 

^^       wifaiesaes  were  exemined  <m  both  sides. 
omd  others       And  upon  opening  the  pleadings,  and  reading  the  eridence,  and 
p^^^     npon  fiill  debate. 

It  is  ordered  by  the  courts  that  the  defendant  shall  pay  to  the 
jdaintiff  7^  &d.  proved  to  be  due  and  detained  far  tithea  complained 
of  by  the  sud  bill*  and  shall  at  all  times  hereafter  duly  tithe  and  set 
forth  the  tithe  of  com  and  grain  arising^  4^  in  the  said  paridi  and 
titheable  places  thereof  by  itsdf,  so  that  the  said  plaintifls  or  their 
servants  may  for  the  future  take  and  carry  away  the  same  without 
any  trouble  or  denial  from  the  said  defendiuit,  or  any  claiming  hy 
or  under  him. 


[«"]  Tr.  10  Car.  II    A.  D.  1658.   3cac. 

Lmigham  y.  Baier  and  others,  parisfaionen  of  St  Helen%  Landofu 

[Hardr.  116.] 
A^  js^aKifc      The  plaintifP,  as  fiurmer  of  the  impropmte  rectory  of  die  said 
teModM^    church,  prefers  his  bill  here  against  Uie  defendants  Ibr  not  paying 
fvar,  te      thdr  tithes  in  London^  according  to  the  decree  in  statute  57  H.  8. 
^J^tJt      ^  1^*  ^  whidi  the  defendants  plead  the  said  decree,  and  that  the 
^^j*      plaintiiFhath  his  remedy  before  the  mayor  of  Zoiubn,  by  the  act  of 
tSSSJl^  parliament^  which  setdes  the  decree;  and  demand  judgement, 
tk^sfT    ^^^®''  ^^  ^^  ^^  court  will  take  oogmnmoe  of  die  matter? 
jr:  s.  e.  18.      And  it  was  held  clearly,  that  the  court  had  jurisdicdon  in  this 
BMrais.  cause ;  for  that  it  appears  by  the  very  decree  itsdU^,  and  the  act  of 
87  H.  8.  and  by  lAndaood  de  decimis^  dut  dthes  were  payable  in 
landon  before  the  said  act,  for  houses ;  but  the^iioto  was  doubtful, 
whidi  is  remedied  by  the  said  act  and  decree;  and  the  act  has  no 
negative  words;  it  is  not  said,  ^*  before  the  mayor  of  Umdon^  and 
Supim  S8S.  not  elsewhere."     See  Scudamore^s  case,  cited  £  Ind.  659.     Cb.  Mag. 
Charts  upon  2  JS.  6.  and  tithes  were  determinable  here  ab  antiquoj 
as  iqppears  by  38  Ass.  Sdden  de  deeimis{a\  4  JS.  4.  and  by  Artiadi 
Clerif  c.  4.   In  the  case  of  the  kfang  and  his  fermers,  the  cause  follows 
the  person,  and  his  privily;  and  diis  case  is  not  to  be  resembled  to 
cases  where  justices  of  peace  are  empowered  by  act  of  parliament; 
and  for  that  cause  justices  of  oy^  and  terminer  have  nothing  to  do, 
nor  justices  of  gaol-delivery;   and  so  vice  versa^  11  iZ^.  Doctor 
Forsier's  case;  for  they  have  but  a  limited  jurisdiction ;  and  the 
king^s  farmer  has,  in  respect  of  the  revenue,  the  same  personal  pri- 
vilege that  the  king  has ;  and,  without  question,  the  king  may  sue 
here ;  and  it  was  ruled,  that  the  defendants  answer  over. 

(a)  C3u4p.  14r 


loan  A0* 
faOllMr 
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Tr.  10  Car.  11.    A.  3D.  1658.    Scac.  \^^^; 

BtOton  V.  Honey.    [Hardr.  130.]  ^^ 

In  an  English  bill  for  vicarage  tithes,  in  some  towns  in  Kent^  the     -HbiKy. 
plaintiff  did  not  set  forth  in  his  bill,  .how  they  became  due  to  himi 
whether  by  prescription  or  endowment,  as  he  ought  to  have  done;  ^i 
and  exception  was  taken  to  this  at  the  hearing,  after  answer  and  ^j^^ 
depositions :  and  the  exception  over-ruled,  because  the  defendant  need  not 
does  by  his  answer  admit  him  to  be  vicar,  and  that  the  tithes  in    L  ^1^  J 
question  are  his  due;  but  insists  only  upon  payment  and  satisfao-  bow  tiM^ 
tion.     Which  note:  for  it  has  often  been  ruled  contrary,  it  bang  ^^*^ 
the  ground  and  foundation  of  the  plaintiff's  bill :  but  the  b£Q  was*  wiwiiwr  \j 
afterwards  dismissed  upon  the  merits,  witii  408.  costs.  d!^!*^] 


u<m  or  «■«' 

dowmeBt* 

Videlttlhu 


Tr.  10  Car.  XL    A.  D.  1658.   Scac. 

Dcbkv.Pohmm.    [Hardr.  160.] 
Upok  a  cross  bill  «gainat  a  parson  to  discover  what  sort  of  tithes  ^^ 
in  particular  he  claims  to  be  due  to  him;   for  that  the  parscm  pia&tifb 
in  his  bill  one  while  demanded  one  manner  of  ^ing,  and  another  ^^|^ 
time^  another;  the  court  held,  that  in  such  a  cross  bill,  the  plaintiffii  tiienieelTai 
need  not  entitie  themselves  to  the  jurisdiction  of  the  court,  because  ^^^^j^ 
the  cross  bill  is  grounded  upon  another  bill  here  in  court;   as,  theeouit. 
if  a  man  be  sued  here  in  the  oflBce  of  pleas,  he  may  have  an  English 
bill  to  be  relieved  against  the  plaintif!^  without  setting  forth  matter 
of  jurisdiction,  (a) 

M.  10  Car.  II.    A.  D.  1658.    Scac. 

Langham  v.SparsUfwe  and  others,  parishioners  of  St.Helen*Sf  I/mdon. 

[Hardr.  ISO.] 

To  an  English  bill  for  tithes  of  certain  houses  in  London^  accord-  If*  mm<m 
ing  to  the  act  of  S7  H.  8.  c  12.  and  to  have  a  discovery  of  the  ^^^u^^ed 
improvements  of  rent;  the  defendants,  ih  their  answers,  set  forth  nooUier- 
a  customary  payment  in  lieu  of  all  tithes;-and  exception  was  taken  1,^  way  of 
to  their  answer  because  they  did  not  discover  their  rents  (6),  ""^^ 
but  relied  upon  their  answer  de  modo  dedmandi.  And  the  court  hSMm^ 
held  that  the  modus  being  alleged  no  otherwise  .than  by  way  of  ^*^^^_ 
answer,  .they  ou^t  likewise  to  have  set  forth  the  particulars  of  mmt 


(a)  On  croii  bOlf  in  nitt  for.  tithes.     See  Co-  ''  detod^nti  did  WYenlly  and  ivspecliYely  tit 

ventry  ▼.  Burdem^  Mra^  1596.  HoweU  ▼•  Ffwnk"  *'  forth  by  their  nid  anairen  tlie  particuhur  fepta 

Hn^  infra,  ISiS,     frake  w.  Cor^fen,  I  "EMu,  334,  «  of  thrir  houMs^wfaiefalhiyaUcgad  tohavahwil 

Gordonr.Simpkintonj  II  Yea, S09.ii^rafyr6LiLi  •<  their andenisviiti.**    An ianio  on  Ibe  CMfeaigA 

and  Ellis  jm  the  pleadings  in  Suits  for  Tittia,  was  directed  to  be  tried  at  bar  by  a  jmyjof  tlM 

p.  S3,  et  tef,  county  oiMimi,  but  tiie  «fiot  of  that  trial  X  havt 

{b)  The  answeri  as  stated  in  tho  deeree-book,  not  beta  aUa  to  dltoofer. 
was  in  this  reject  as  loUows:  <'  And  all  the  said 
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1658.  their  rents,  and  answered  to  all  parts  of  the  bill ;  but»  if  the  deiend- 

g^f^u^m  ^^  ^^  pleaded  it,  they  need  not  have  answered  to  any  other 

[  515  ]  matter.    And  so  it  was  ruled,  though  objected,  that  if  the  proo& 

^rjSe^T-  ^^^  agiunst  them  upon  the  moduSf  they  might  then  answ^  upon 

iNrt,  Hht '  interrogatories,  to  the  particulars. 

aofWir  to  anj  other  matter.    Vide  infra  088.     Giimky  t.  Fooderofy  oontn»  m  to  tiiif  point. 


M.  12  Gar.  II.    A.  D.  1660.    Scac. 

Phillips  V.  KeUle.    [Hardr.  1 78 .] 

l^^^^^clft.  Ih  debt  upon  the  statute  of  S  &  5  £.  6.  the  plaintiff  declared, 

tilt  atntttto  that  he  was  rector  of  St.  Martinis  JU  Saints^  and  that  by  reason 

E  ^1!^^  thereof  he  oug^t  to  have  the  tithes  of  100  acres  of  land  in  the  said 

pUmiff  parish  of  St.  Martinis  AU  Saints^  and  the  tithes  of  80  acres  of  land 

Zmhow  ^  ^^  parish  of  St.  MarHffi  Gauxvetee^  without  shewing  how  he 

eatiOcd,  became  entitled  to  the  lands  out  of  his  parish.    This  was  holden 

iSSff  ^  by  thecourt  to  be  well  enough  after  verdict :  befides  that,  a  general 


tWiesoC      aIlq;ation  without  shewbg  a  title,  is  well  enough  in  this  action. 

lendiinm-  ^ 

riSr**"  p.  laCar.II.    A.D.  1661.    Scac. 

Cage  V.  Warner  and  another.    [Hardr.  182.] 

iMndMrti      The  bill  charged,  that  the  plaintiff  m  the  month  of  May  1658, 

swwanin-  became  incumbent  of  the  church  of  Bearested  in  KetUs  and  that 

uiTr^^  the  defendants  in  June  1658  and  1659,  by  colour  of  an  order  of 

coBcy  of     sequestration,  made  by  the  committee,  in  the  county  of  Sotiihamjh 

^TitSwd.  ^^^  ^  ^^y  pretended,  had  seised  divers  tithes  of  divers  parishioners; 

witii  all  tiie  within  the  plaintiff's  parish,  due  to  the  plaintiff;  and  to  discover 

g^?^^^j^    the  particulars  of  the  tithes  so  taken,  and  their  values,  and  to  have 

them  paid  to  the  plainti£^  was  the  scope  of  the  bill;  to  which  the 

defendant  demurred,  because  it  is  a  matter  determinable  at  law, 

and  a  criminal  matter ;  but  the  court  put  the  defendants  to  their 

answer,  because  it  is  moHer  tf  discovery. 


T.  18  Car.  II.    A.  D.  1661.    Scac. 

Devereaux  v.  Badley.    [1  Wood.  66.] 

of  Omew-  The  bill  set  forth,  that,  for  two  years  past,  the  plaintiff  hath  been 
^^  ^  vicar  of  the  vicarage  of  Canewdaom^  in  the  county  of  EatXy  and 
daimt  bj  entitled  to  have  and  receive  tithe  of  herbage  and  all  other  smaB 
5^^j^  tithes  of  what  kind  soever  growing,  &c  within  the  said  parish  or 
tilt  pound  the  bounds  and  precincts  thereof  or  to  have  other  customary  duties 
of  eot^^  in  lieu  of  tithes  by  prescription,  custom,  or  endowment :  that  the 
BMnli  lands  defendant  for  five  years  past  had  been  the  farmer  of  a  marsh  and 
^mSim^ot  pasture  ground  there,  containing  seven  hundred  acres,  and  had  fed 
tiie  iwriMp  thereon  great  stores  of  catde;  that  he  withholds  fix>m  the  i^ntiff 
u^.         the  tithes  and  customary  dues  for  the  said  cattle,  and  all  other 
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tithes;    that  every  fanner  of  lands,   when  depastured  with  cattle      1661. 
within  the  said  pafish,  have  used  to  pay  to  the  vicacr  there  three    r  " 

shillings  and  sixpence  in  the  pound  for  every  pound  the  lands  are  ▼. 
rated  at  in  lieu  of  tithe  herbage,  or  some  satisfaction  for  the  same ;  ^*^^' 
that  the  defendant,  being  occupier  of  the  said  marsh  for  two  years 
past  at  the  rent  of  210/.  a  year,  did  depasture  thereon  divers  cattle 
for  which  there  is  due  yearly  to  the  plaintiflF  three  shillings  and  six- 
pence in  the  pound,  which  the  defendant  refused  to  pay,  and  there- 
fore he  prayed  a  discovery  and  satisfaction  for  the  same. 

The  defendant  confesses,  that  he  holds  lands  which  lie  part  in     Defendant 
Cannvdown,  and  part  in  the  parishes  of  Althome  and  Crivey^  at  the  ^  **^' 
yearly  rent  of  220/.  and  that  the  land  lying  in  Caneadotwn  is  yearly  has  been  to 
worth  200/.  a  year ;  that  he  hath  rented  the  same  for  twenty-four  [^^^^  *' 
years  past,  during  all  which  time  he  hath  usually  paid  to  the  vicar  pound, 
thereof  twelve-pence  in  the  pound  for  esery  yearly  pound  rent ; 
and  that  he  usually  paid  the  vicar  yearly  eleven  pounds  and  no 
more,  *  being  twenty  shillings  more  than  the  twelve-pence  in  the 
pound,  which  was  always  received  by  the  former  vicars;  and  that 
the  usual  payment  for  marsh  land  which  was  grazed  was  no  more, 
and  which  he  was  willing  to  pay;  and  he  set  forth  the  number  of 
cattle  he  fed  thereon. 

.  The  plaintiflF  replied,  and  witnesses  were  examined  on  both  sides 
upon  opening  the  pleadings,  and  reading  the  depositions  of  several 
witnesses  in  the  said  cause. 

For  that  it  appeared  that  the  pastures,  whereof  the  tithe  herbage 
is  demanded  during  one  year  and  a  half,  were  wholly  depastured 
with  barren  cattle,  and  such  as  yielded  no  titheable  profit ;  and  con- 
sequently of  common  right  tithe  herbage  is  due  for  the  same ;  and 
forasmuch  as  it  appeared  that  the  said  pastures  are  and  have  been 
usually  let  for  2001.  per  annum^  and  consequently  in  an  ordihary 
estimate  the  tithe  herbage  of  the  pastures  aforesaid  being  so  em- 
ployed as  aforesaid  amounts  yearly  to  twenty  pounds,  viz.  two 
shillings  for  every  twenty  shillings ;  and  according  to  such  rate 
the  tithe  herbage  hath  been  usually  rated  and  paid  in  the  said 
parish,  when  the  pastures  or  marshes  have  been  so  fed  and  de- 
pastured. 

It  is  ordered  by  the  court  that  the  defendant  shall  pay  to  the  Defendant 
plaintiff  thirty  pounds  in  lieu  of  tithe  herbage  for  the  said  marsh  ^^^^}o 
or  pasture  grounds  held  by  him  within  the  said  parish  for  one  year  the  pound, 
and  a  half,   which  is  according  to  the  rate  of  two  shillings  in  the 
pound  by  the  year,  for  every  pound  rent  the  said  lands  are  rented  . 
at,  the  same  being  rented  at  2001.  per  annum,  (a) 


(a)  See  Holbeeeh  ▼.  Ta^,  1  Wood,  66.  Toj^  ▼.  Stckhamt  I  Wood,  869.  cases  where  custoaair 
lor  V.  CoUs,  4  Wood,  45.  n.  Simpson  t.  Tucker,  payments  by  way  of  poundage  hare  been  anowwL 
1  Wood,  197.  mOi  t.  TUi,  2  Wctod,  175.   Strode 

Vol.  I.  I  i 
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^^  H.  15  Car.  II.    A.U.  1G62.    Scac. 

P4ig€*tCase,  Page's  Case.     [Hardr.  322.] 

DefeiuLmt        In  a  bill  for  tithes,  the  defendant,  by  his  answer  set  forth,  that 

hk  ^^  wer^  ^^^  lands  whereof  tithes  were  demanded,  were  parcel  of  the  priory 

that  the  of  and  that  the  lands  belonging  to  tliat  priory  were 

titheiwere  discharged  by  order,  without  saying  more,  and  this  was  held  suf- 

demanded,  ficient :  which  Tiote^  because  of  the  uncertainty. 

were  parcel 

0f  a  priory,  which  was  discliarged  by  order,  without  more,  and  held  good. 


C  514  ]  H.  14  &  15  Car.  11.    A.D.  1662.  Scac. 

Stone  V.  Ludl&we  and  others.     [Hardr.  321.] 
Though  In  a  bill  for  tithes  due  to  the  complainant,  as  vicar  and  incumbent 

anTdidnot   ^  ^"  Essex,  the  complainant  did  not  shew  how  he 

flbew  how  was  entitled  to  them,  viz.  by  prescription,  endowment^  or  otlier- 
titled  (^Sie  ^^^^  5  ^^^  ^^^  court  held  it  to  be  good  notwithstanding.  fV//ick 
tithes,  yet  fiote^  for  it  is  against  many  precedents  in  this  court,  which  I  have 
but  quart!   known  of  demurrers  for  that  cause  held  to  be  good. 

M.  U  Car.  II.     A.D.  1662.    Scac. 

Compost  v.——     [Hardr.  315.] 

The  king  In  an  action  of  debt  on  the  2  &  3  £.  6.  for  tithes  of  EUham  Park 

jJJ^*?"      in  Kentj  the  general  issue  was  pleaded,  and  upon  a  trial  at  bar  it 

wm  ded'      was  holden  upon  evidence  by  Halej  C.  D.  and  the  whole  court,  that 

""^    **        the  king  is  not  by  virtue  of  his  prerogative  discharged  of  tithes  for 

the  ancient  demesnes  of  the  crown;    but,  that  he  is  capable  of  a 

discharge  de  non  decimando  by  prescription,  because  he  is  persona 

Supra  167.    mixta^  as  well  as  a  bishop.     Vide  2  Rep.  Bishop  of  Winchesters 

case.     But,  if  the  king  alien  any  of  the  lands  which  he  is  so  dis- 

charged  of  tithes  for,  his  patentee  shall  pay  tithes ;  and  not  only 

so,  but  the  prescription  is  destroyed  for  ever,   though  the  same 

lands  should  afterwards  come  into  the  king's  hands  again,  by  escheat 

or  otherwise. 


Tr.  15  Car.  II.   A.D.  1663.  Scac. 

Twiss  V.  Brazen  Nose  College  in  Oxford^  Blunt,  and  others. 

[Hardr.  328.] 

Vicar  who        In  a  bill  at  the  suit  of  the  vicar  ofGillingham,  in  Kent,  for  tithes 
cutcf mind   ^^ ^'^®  manor  of  Uxbwy,  and  other  lands  belonging  to  the  rectory 
oi  for  a        impropriate  of  Gillingham  aforesaid;  the  tithes  demanded  were  for 
uwd  totSco  ®^^^  years  last  past,  and  ending  in  the  year  of  our  Lord  1661. 
tithes  or  The  case  upon  the  hearing  appeared  to  be,  that  for  divers  years 

fitsrshdT     before  the  bill  exhibited,  in  the  times  of  many  vicars,  the  said  tithes 
not  be  eon.  had  been  enjoyed  by  the  said  vicars  of  Gillingham  aforesaid ;  but  an 

15 
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endowment  was  produced  bearing  date  the  7th  day  ot  Marchy  in      I66S. 
the  year  1362,  mentioned  to  have  been  made  by  Islip^  then  arch-       t  • 
*  bishop  oi  Canterbury^  and  preserved  in  the  archbishop's  register;  by         v. 

which  it  did  not  appear,  that  the  vicar  was  endowed  with  any  tithes  ^^^ 

of  corn  or  grain ;  nor  in  the  said  instrument  was  Uberty  reserved  to  lege  in  Ox- 

the  archbishop,  as  is  usual  in  such  cases,  to  augment  or  diminish,  ^oti^* 

Sfc.  and  it  was  thereupon  insisted,  that  the  vicar  ought  not  to  have       

^,  .  ,  eluded  by 

those  tithes.  the  tithes 

But  the  court  held,  "  that  where  a  vicar  has  used  time  out  of  "o*  b«in? 
mind,  or  for  a  long  time,  to  take  tithes  or  other  profits,  he  shall  in  the  en- 
not  be  concluded  by  their  not  being  expressed  in  the  endowment  of  **2!^!^ 
the  vicarage,"  and  that  it  had  been  often  so  held  and  ruled ;  and  it.  age. 
shall  be  presumed,  by  reason  of  a  long  possession  of  such  tithes,  8fc»  *  [  515  3 
that  the  vicarage  has,  at  some  time  or  other,  been  augmented  there* 
with ;  and  the  not  reserving  such  a  power  to  the  archbishop  is  not 
material ;  for  an  augmentation  may  have  been  notwithstanding  with 
the  assent  of,  or  upon  citing,  all  parties ;  but  not  without  notice  or 
citation ;  as  it  may  be,  when  such  a  power,  as  aforesaid,  is  reserved 
to  the  archbishop,  {a) 


M.  16  Car.  11.  A.  D.  1664.   Scac. 

Grant  v.  Hedding  and  BaU.     [Hardr.  380.] 
In  a  bill  in  equity  for  the  tithes  of  a  nursery  sold;  upon  the  Oftithet 
hearing  of  the  cause  divers  doubts  and  questions  were  made :  as,       p,^j^e  fat 
First,  Whether  tithes  should  be  paid,  if  the  trees  yielded  no  a  nuMtiy 

A.\        r     '^  o  trees,  fruit, 

Other  fruit  i  and  for 

Secondly,  Whether  tithes  should  be  paid  for  those  trees,  that  com. 
yield  fruit,  which  pay  tithes? 

Thirdly,  If  some  yield  fruit  and  others  not,  whether  or  no,  those 
that  yield  fruit,  privilege  and  exempt  the  others  that  yield  none, 
when  they  are  all  sold  together  ?  (i) 

Fourthly,  Whether  tithes  shall  be  paid  for  them,  when  they  are 
sold  and  transplanted  within  the  same  parish  ? 

Fifthly,  Whether  the  vendor  or  vendee  shall  pay  the  tithe  ? 

And  tiie  court  was  of  opinion,  that  if  the  owner  sells  them  and    [  516  ] 
pulls  them  up  himself  he  shall  pay  the  tithes;  but  if  he  sells  them 
particularly  to  another,  the  vendee  shall  pay  the  tithes ;  as  in  case 
of  tithes  of  corn,  if  com  be  standing,  the  vendee  shall  pay  the 


(a)  The  decree-book  states,  that  <<  the  court,  «  said  plaintiff*8  right  and  tide  thereunto,  which 

**  although  fully  satisfied  by  the  proofs,  with  the  **  trial  was  to  be  at  law.*'    'Ilnie  was  accordingly 

<<  phiinti£rs  right  and  tiUe  to  the  said  tithes  of  given,  but  the  defendants  not  appearing  Inr  counsel 

<*  com  and  grain,  as  vicar  of  GUHngham,  did  not-  at  the  day  appointed,  a  decree  was  nude  in  fkrour 


tber 
*'  trial  at  Jaw,  touching  the  md  titfaea  and  Ae    Abr.  641. 
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V. 


tithes ;  but  if  it  be  sold  after  severance,  the  vendor  must,  (r)     And 
adjourned. 

But  afterwards  tithes  were  decreed  in  all  such  cases. 


(c)   TastveU  ▼.  AthiB,  infra,  537.     GiUs  ▼.  Wyboumt,  Sir  W.  Jones,  410.  Jtipm,  SOI. 
Lockin  v.  Davenport,  sujtra,  472. 


Between 
the  yean 
1816  and 
1261,  a 
compou- 
tion  was 
made  be- 
tween the 
abbot  and 


M.  16  Car.  II.     A.  D.  1664.     Scac. 

Ingleby  v.  Wyvell.  [Hardr.  381.] 
In  trover  and  conversion  for  a  lamb  and  a  sheaf  of  wheat,  upon 
not  guilty  pleaded  a  special  verdict  was  found  to  this  effect :  viz. 
that  the  abbey  oi  Fountains  had  been  time  out  of  mind  of  the  order 
of  CisieauXj  which  order  was  exempted  from  payment  of  tithes 
of  their  lands,  quas  prqpHs  manibus  excolerent:  that  before  the 
council  of  Lateran  this  abbey  was  seised  of  the  territory  and  grange 
convent  of  of  Stenningforth  within  the  prebend  of  Studley  and  the  parish  of 
nfFoun^  Rippon :  that  betwixt  the  years  1216  &  1261  there  was  a  compo- 
imnt,  of  the  sition  between  the  abbot  and  convent  and  the  prebendary  of  the  said 
order,  and  prebend  under  their  common  seals,  that  the  abbot  and  convent 
the  pre-    *  should  be  for  ever  free  from  payment  of  any  tithes  of  their  lands 

bendary  of  t-ni  i  •v»ii_ 

stuHey,  which  they  tilled  at  their  own  charge  in  Stenningjmih,  and  be- 
longing to  their  grange  of  Galgach  within  flie  territory  of  Winkes- 
ley^  A.  D.  1216,  and  that  they  should  pay  tithes  for  all  otlier  lands 
there  and  elsewhere  out  of  the  said  grange  of  Stenningforth :  and  that 
the  said  abbot  and  convent  should  pay  annually  to  the  said  pre- 
bendary and  his  successors  the  sum  of  five  marks  by  equal  portions, 
the  one  moiety  to  be  paid  at' Easter,  and  the  other  moiety  at 
Michaelmas.  It  was  further  found,  that  upon  the  12th  of  Naoembevy 
A.D.  1359,  there  was  another  composition  made  between  them 
under  the  seal  of  the  convent  and  the  prebendary,  reciting  the 
former  composition,  (but  it  was  not  found  that  it  was  confirmed  by 
the  patron  and  ordinary,)  and  by  this  latter  composition,  the  pre- 
bendary and  his  successors  for  all  time  to  come  were  to  have  their 
election  yearly,  either  to  receive  tithes  in  kind  of  com  and  grain 
pwr^tiSws  arising  within  the  places  aforesaid,  as  well  of  lands  in  the  hands  of 
for  all  lands  the  abbot  and  convent,  as  in  the  hands  and  manurance  of  their 
ptuige,  and  tenants,  else  to  receive  five  marks  to  be  paid  by  the  said  abbot  and 
that  thfr        convent  in  lieu  thereof^  so  as  such  election  were  notified  to  the 

abbot  and 

convent  should  pay  annually  to  the  prebendary  and  bis  successors  five  marks.  It  was  further  found 
that  in  the  year  1359  there  was  another  composition  reciting  the  former,  but  it  was  not  found  that 
this  was  confirmed  by  the  patron  and  ordinary  by  which  the  prebendary  and  his  successors  were  to 
have  their  election  yearly,  either  to  receive  tithes  in  kind  of  corn  and  grain  arising  within  the  places 
assessed  as  weU  of  lands  in  the  hands  of  the  abbot  and  convent  as  in  tlie  hands  and  manurance  of  their 
tenants,  or  to  receive  five  marks  so  as  such  election  were  notified  to  the  abbot;  and  for  those  years  in 
which  the  prebendary  should  chuse  to  receive  tithes,  the  five  marks  were  not  to  be  paid.  The  posses- 
sions of  the  abbey  came  to  the  crown  by  stat.  31  Hen.  8.  It  was  held  that  the  second  composition 
did  not  affect  the  successors  of  the  prebendary,  and  that  therefore  the  abbot  was  not  bound  by  it ;  that 
the  power  of  election  was  gone,  and  that  therefore  the  first  composition  should  stand,  yuoad  Unros  us 
mamim,  &c.  and  that  for  the  others  tithes  in  kind  might  be  taken. 


that  the 
abbot  and 
convent 
shosldbe 
for  ever 
Ihse  fltnn 
the  pay- 
meiit  of 
tithes  of 
their  landa 
which  they 
tiUedwith 
their  own 
hands, 
within  a 
certain 
grange 
within  the 
prebend, 
and  that 
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abbot,  or  to  any  of  the  monks  resident  within  five  miles  of  the     IGGi. 
abbey,  or  to  the  porter  of  the  abbey,  upon  or  before  the  feast  of        ^  • 
St.  Thomas  the  martyr,  in  the  presence  of  a  proctor  or  of  two         v. 
good  men ;  and  for  those  years  in  which  the  prebendary  should     '^i'**** 
choose  to  receive  tithes,  the  five  marks  should  not  be  paid,  et  con^ 
ira :  and  that  when  no  election  was  made,  the  prebendary  and  his 
successors  should  be  contented  with  the  said  five  marks,  saving 
the  right  of  the  tithe  of  lamb  and  wool,  which  was  to  be  paid  as 
formerly.     It  was  then  found,  that  the  possessions  of  the  abbey 
came  to  the  crown  by^31  H.  8.,  and  that  at  the  time  of  the  trover, 
Sfc.  the  defendants  were  proprietors  of  the  lands  in  Stenningfortb^ 
and  that  the  plaintiff  was  seised  in  fise  of  the  prebend,  and  that  a 
lamb  and  sheaf  were  then  renovant  upon  the  lands.     And  whether  or 
no  tithes  in  kind  should  be  paid  for  these  lands,  was  the  question. 

Six  Francis  Goodrich  yro  quer.  First,  he  considered,  that  the 
last  composition  was  good,  though  not  confirmed,  because  it  was 
for  the  melioration  of  the  church,  and  gave  them  a  benefit,  which 
they  had  not  by  the  first.  And  the  rule  is,  that  a  parson,  prebend- 
ary, or  other  sole  ecclesiastical  corporation,  potest  meliorarcy  sed 
no7i  pejorare  conditionem  et  statum  ecclesia.  Vid.  Bro.  Corporai.  68. 
2  Inst.  343.,  2  Cro,  252.  And  if  a  confirmation  in  this  case  were 
requisite  and  necessafy,  it  shall  be  intended  there  was  one.  Ex 
diutumitate  temporis  omnia  prasumuntur  sdlemniter  esse  acta, 

2dly.  He  considered,  whether  this  privilege  to  be  discharged  of 
tithes  be  such  a  personal  privilege  as  that  it  cannot  be  released. 
And  he  conceived,  it  might  be  released  and  waived ;  for  that  quilibet 
potest  renunciare  jxiri  pro  se  introducto.  2  Inst.  252.,  Dy.  249.,  Dr. 
Goodman's  case.  Also,  here,  the  corporation  being  extinct,  the 
privilege  is  gone,  and  the  tithes  are  revived,  as  Bjv.  Corporat.  78., 
Godsb.  Itep.  4.,  Hob.  40.  42.  44.  Andrew  and  Coqper^s  case,  3  Cro. 
675.,  2  Inst*  49  L,  2  Leon.  71.  But  the  king's  farmer  shall  enjoy 
the  privilege,  because  it  does  not  consist  with  the  king's  dignity  to 
occupy  lands  himself.     Vid.  Poph.  158. 

Object     The  Bishop  of  Winchester's  case,  2IUp.  11.  and  /«-  Saprti67. 
gle^ld's  case^  7  Rep.  11.,  concerning  personal  privileges  not  trans- 
ferable. 

Resp.  An  appropriation  cannot  be  granted  over,  and  yet  it  may 
be  disappropriated  by  a  presentation.  2  E.  3.  8.,  N.  B.  35.,  Hci). 
152.,  3  Cro.  176.,  (a)  and  so  he  concluded  for  the  plaintiff. 

—  Pro  defendente.  Fiirst,  the  first  composition  here  is  well  rooted 
and  settled,  and  is  in  the  nature  of  an  exchange,  as  appears  2  Rep. 
45.,  2  Inst.  490.,  Hob.  42.  Secondly,  it  seems  not  to  be  destroyed 
by  the  second.     For  the  second  is  only  by  way  of  collateral  agree-    C  ^^^  3 

.    (a)  Conif^t  Grendony*  Biikopof  Lincoln^  Plowd.  493.  nqn-a,' 147,  148. 
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.1664.     ment,  and  sounds  in  covenant:  there  are  no  words  in  it  of  grant  or 
'T'TT"   release.     And  it  cannot  here  be  deemed  an  eligible  inheritance} 
V.         because  it  does  not  pass  from  both  parties.     And  by  a  release  of 
WjfveiL     £^^  marks,  the  whole  would  be  discharged,  so  that  it  is  not  reci- 
procal.    44  E,  3.  5.     Also,  the  corporation  being  dissolved,   the 
second  composition  falls  of  itself.     And  it  shall  not  be  presumed, 
that  this  composition  was  confirmed,  unless  it  be  shewn ;  because 
the  former,  which  is  more  ancient,  was  confirmed.     So  be  con- 
cluded for  the  defendant. 

Hale  Chief  Baron.  By  the  first  composition  the  abbot  only  is 
discharged  quamdiu  propriismanibusj  4^.,  but  by  the  latter  the  abbot 
and  his  tenants  are  discharged  of  tithes  of  corn  and  hay  only ;  so 
that  there  is  a  great  difierence  between  these  two  compositions. 
But  he  conceived,  1st,  that  the  first  composition  was  good,  although 
the  abbot  were  discharged  by  his  order  quamdiuy  S^. :  2dly,  that  the 
abbot  may  well  renounce  the  benefit  of  hb  privilege:  Sdiy,  that 
there  may  well  be  a  relinquishment  of  the  former  composition,  and 
that  it  may  be  released  or  discharged.  But  the  doubt  in  this  case 
is,  whether  or  no  the  second  composition  be  good  in  law  without  a 
confirmation,  and  an  annual  election  according  to  the  composition ; 
and  who  must  make  this  election,  and  how,  now  that  the  prebend 
is  dissolved,  and  by  whom,  and  to  whom  the  notice  must  be  given. 
There  was  one  SouthwdTs  case  in  44  Eliz.  where  an  abbot  had  had 
a  certain  quantity  of  wood  to  be  taken  yearly  in  such  a  wood,  or 
else  a  sum  of  money  yearly  at  his  election  ;  and  it  viras  holden  in 
that  case,  that  the  election  was  transferred  to  the  king  by  the  statute 
of  dissolution  of  monasteries,  and  that  it  should  go  along  with  the 
land  to  the  king^s  patentee.  But  here  this  prebend  came  to  the 
king  by  the  statute  of  1  £.  6.  of  ChantrieSy  ^c.  and  whether  the  elec- 
tion in  this  case  remains  or  not,  may  be  a  question. 

Afterwards,  in  Triiu  Term,  anno  17  Car.  2.  it  was  argued  again 
by  sergeant  Hardres  for  the  plaintiff. 

First,  there  had  been  a  question  stirred,  but  not  much  insisted 
on  by  the  defendant,  viz.  whether  or  no  this  privilege  of  the  abbey 
to  be  free  fix>m  the  payment  of  tithes,  may  be  waived  or  not.    I 
shall  not  dwell  upon  that,  for  I  take  it  to  be  very  clear,  that  it  may 
be  waived.     1st.  Because  it  was  but  a  particular  indulgence  granted 
to  the  order  of  Cistertians,  and  for  Uieir  benefit  and  advantage, 
and  therefore  it  may  be  waived  by  them,  in  like  manner  as  an  ex- 
emption from  serving  upon  juries,  S^c.  may  be  waived  at  one  dme, 
^      and  resumed  at  another ;  as  is  very  usual  and  frequent. 
[  519  ]        Secondly,  It  is  a  rule  in  law,  diat  whatsoever  is  created  may  by 
,  some  means  or  other  be  dissolved  and  extinguished,  though  some 
things  cannot  be  granted  over :  as  in  Lampets  case,  10  Rep.  46.,  a 
possibility  of  a  term,  though  not  grantable  ovor,  yet  may  be  re- 
leased to  the  tenant  in  possession.    Hob.  S07*  an  appropriation, 
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though  not  grantable  over,  yet  may  become  disappropriate  by  a      1664. 

presentment.      N.  B.  35.,  8  H.  7.  12.,  21  E.  4.  58.  b.  a  corody  in    ^ 

certain  in  an  abbey,  though  not  grantable  over  by  the  founder,  yet        t. 
may  be  released  and  extinguished  by  him.     So  here.  Wyvea* 

But  the  second  and  more  difficult  point  is  this,  viz,  whether  this 
second  composition  be  good  or  no,  because  not  confirmed  by  the 
patron  and  ordinary.  And  I  conceive  tliat  it  is  good  notwithstand- 
ing, as  our  case  is,  and  that  for  these  reasons. 

First,  The  second  composition  is  wholly  for  the  benefit  of  the 
prebendary  and  his  successors,  and  is  an  enlargement  of  the  former, 
because  by  this  second  composition  he  has  an  election,  to  take  either 
his  five  marks,  or  his  tithes  in  kind,  whether  he  will ;  whereas,  by 
the  first  composition,  he  is  tied  up  to  his  five  marks :  and  in  such 
cases  successors  are  bound,  though  without  confirmation.  44  E.  S. 
21,  22.  in  Octavian  Lombard* s  case,  tenant  in  tail  charged  the  land 
with  a  rent-charge  for  a  release  of  the  right  of  a  stranger :  and  held, 
that  this  shall  bind  the  issue  in  tail,  notwithstanding  the  statute  of 
Westm.  2.,  48  ^.  3. 11.  b.  the  like  of  a  recovery  in  value  by  the 
tenant  in  tail;  because  the  issue  is  at  no  loss  by  it.  Perk,  17» 
Tenant  in  tail  may  determine  his  election  as  to  so  many  acres,  or 
a  rent-charge,  and  the  issue  shall  be  bound  by  it.  So  here,  na 
loss,  but  a  profit  accrues  to  the  succeeding  prebendary :  and  it  is  a 
rule  in  law,  Co.  LitL  102.  6.  341.  a.,  Mag.  Cart.  3.  a.  that  a  parson 
without  his  patron  and  ordinary  may  meliorare  statum  ecclesice  sua. 
And  so  in  our  case. 

Secondly,  The  second  composition  was  made  only  for  a  further 
explanation  of  the  former,  and  by  way  of  superoneration,  and  is 
a  surcharge  upon  the  abbot  and  his  successors  without  any  dimi- 
nution to  the  prebend :  and  in  that  case  a  confirmation  is  not  re- 
<[uis!te.  If  there  be  a  composition  confirmed  betwixt  a  parson  and 
his  parishioner,  by  which  the  parishioner  is  to  pay  5/.  in  lieu  of 
his  tithes  for  ten  years;  and  afterwards  another  comf^osition  be 
made,  whereby  the  parishioner  agrees  to  pay  6/.  for  those  ten  years ; 
this  second  is  good  without  a  confirmation,  because  it  is  an  enlarge- 
ment of  the  former,  and  more  for  the  parson's  advantage  than 
that  was. 

Thirdly,  The  same  may  be  proved  by  the  parallel  betwixt  the  [  520  ] 
parson  of  a  church  and  an  infant:  for  our  authorities  resemble 
these  two  to  one  another;  as  appears  Co.  Litt.  3 41. a.  Mag.  Cart. 
3.  a.  Ecclesia  infra  atatem  existit,  et  Jungitur  vice  minoris.  Now 
Co.  Liu.  337.  Minor  statum  suum  meliorare  potest^  non  deter iorare. 
And,  therefore,  if  an  infant  submit  to  an  award,  which  is  made  for 
his  advantage,  he  shall  be  bound  by  it.  13  if.  4. 12.,  10  H.  6. 10. 
So,  if  an  infant  makes  partition,  or  assigns  dower,  if  it  be  ecjual  aiid 
just,  he  shall  be  bound  by  it.    The  like  of  a  parson. 

li  4 
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1664.  A  third  tiling  is  this,  viz',  admitting  tliat  the  second  composition 

is  good,  whether  or  no  it  be  now  possible  for  it  to  be  performed, 

▼.         because  no  election  can  now  be  made  in  form  as  directed  by  the 

WjfittiL  composition,  because  now  the  abbey  is  dissolved,  and  the  corpora- 
tion extinguished ;  and  the  prebend  also,  with  all  its  possessions,  is 
given  to  the  crown;  the  one  by  31  if.  8.,  the  other  by  1  E.  6- 
And  yet  I  conceive  all  this  is  no  hindrance,  but  that  tithes  in 
kind  may  be  recovered. 

First,  As  for  the  dissolution  of  the  abbey  and  extinguishment  of 
the  corporation,  tliat  will  create  no  impediment,  because  it  comes 
'  by  tlie  act  of  the  corporation  itself  (to  wit)  by  their  surrender ;  for 
the  act  of  31  i/.  8.  vests  nothing  in  the  king,  but  what  the  abbies 
themselves  surrendered  since  the  27  H,  8.  as  appears  by  the  sta- 
tute ;  and  it  is  a  rule  in  law,  tliat  res  inter  alios  acta  alteri  nocere 
non  debet  J  sedprodesse  potest.  If  a  lessee  for  years  charge  his  estate 
with  a  rent,  and  then  surrender,  yet  the  charge  continues  as  long 
as  the  term  would  have  lasted,  if  it  had  been  suffered  to  run  out  in 
time.  5H  5.  10.  Secondly,  As  for  the  accession  of  the  prebend 
to  the  crown  by  the  statute  of  1 E.  6.  it  is  there  enacted,  that  all  tithes 
and  hereditaments  appertaining  to  any  hospital  given  to  the  king, 
shall  be  in  him  in  as  ample  manner  as  in  the  hospital,  and  as  if  they 
had  been  particularly  named  :  and  it  is  also  enacted,  that  the  king 
shall  enjoy  all  profits,  commodities,  Sfc.  appertaining  to  any  hospital 
by  any  assurance,  composition,  or  otherwise.  So  that  all  is  pre- 
served for,  and  reserved  to,  the  king,  that  did  appertain  to  any 
hoispital.  And  unity  of  possession  in  the  king,  of  the  abbey  and 
the  prebend,  breaks  no  s([uares  :  for  tithes,  and  a  composition  for 
tithes,  are  collateral  to  the  land,  and  revive  by  severance,  as  ap- 
pears in  1 1  Rep.  23.  Harpur^s  case :  and  where  there  can  be  no 
election,  there,  the  party  that  is  to  have  the  benefit  of  it,  shall  have 
and  enjoy  the  thing  for  which  the  recompence  is  given,  without  any 

[  521  ]  election.  SotUhwell  and  JVard's  case:  M.  33  &  34  Eliz.  Rot.  229. 
per  Popham^  Fcnna'^  and  Clinch^  in  manuscript^  and  printed  in 
Pophanis  Rep.  91.  and  adjudged  36  &  37  Eliz. 

The  prior  of  St.  Faith' ^^  13  £.  4.  made  a  grant  of  200  faggots 
or  focals  to  the  hospital  of  St  Giles's  in  Norwich^  or  of  205.  in  lieu 
of  them,  at  the  election  of  the  hospital,  with  a  clause  of  distress, 
reasonable  notice  of  the  election  being  given ;  and  the  hospital 
covenanted  to  give  notice  in  the  church  belonging  to  the  hospital. 
Afterwards  the  hospital  came  to  the  crown,  per  1  E.  6.  who  granted 
over  the  hospital  with  the  said  rent,  and  the  grantee  distramed 
for  the  focals.  It  was  there  adjudged,  1st,  that  the  focals  pass  by 
the  grant  of  the  hospital,  and  the  rent  ^  of  205.  though  the  focals 
are  not  expressed  in  the  grant :  2dly,  that  there  ne^  no  election,, 
because  die  thing  granted  was  the  focals,  aud  the  20s.  are  but  by 
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way  of  recompence  for  it,  and  as  an  allowance  and  satisfaction  for      ]  66^, 
the  same.     And  a  diflFerence  was  taken,  where  the  election  was      7^.""' 

IngUoy 

precedent,  and  where  subsequent  to  the  grant.     If  a  man  grants  to         v. 
anotlier  a  robe,  or  205.,   there  the  election  is  precedent  to  the     ^^JP^- 
interest  of  the  grantee :  here,  it  is  not  so.    Vide  2  Rep.  3 1 .  S/r  Itow- 
land  Hayward's  case.     Now  this  case  of  the  prior  of  St.  Faith's 
resembles  our  case  in  all  respects :   for  here  is  a  composition  for 
tithes  in  kind,  or  else  for  five  marks  in  lieu ;  and  the  hospital  there 
came  to  the.  king  by  1  E.  6.  as  ours  does  here,  and  yet  the  election 
remained.     But  in  our  case  there  is  a  clause,  that  when  there  is  no 
election  made,  the  prebendary  shall  content  himself  with  the  five 
marks.     But  to  that  I  answer,  that  this  clause  must  have  a  reason- 
able construction  and  intendment,  viz.  that  as  long  as  there  may  be 
an  election  made  by  any  reasonable  way  or  means,  so  long  there 
shall  be  an  election,  else  only  five  marks  due.     But  here  there  can 
be  no  election  made  at  all  according  to  the  composition,  by  reason 
that  the  abbey  is  dissolved,  and  that  by  their  own  act ;  and  it  is  a 
rule  in  law,  that  impotentia  excusat  Legem  ;  et  lex  non  cogit  ad  impos~ 
sibilia.  42  E.  3.  5.  if  a  man  covenants  to  leave  lands  in  as  irood 
plight  as  he  found  them,  and  trees  are  blown  down  by  tempest,  he 
is  excused.    5  Rep.  20.  St.  Anthony  Maine's  case,  a  lessor  covenants 
to  make  a  new  lease  to  tlie  lessee  upon  surrender  of  the  former ;  if 
afterwards  he  grant  the  reversion  to  another  for  term  of  years,  the 
covenant  is  broken,  though  no  surrender  be  made,  for  that  he  has 
disabled  himself  to  take  a  surrender. 

Thirdly,  If  an  election  be  necessary,  the  plaintiff  has  made  his 
election ;  for  he  has  preferred  his  bill  for  tithes,  and  brought  the 
cause  to  a  hearing ;  which  is  the  same  thing  as  if  he  had  declared  [  522  3 
at  law ;  and  that  does  amount  to  an  election ;  as  when  a  man  brings 
a  writ  of  annuity,  and  counts  upon  it,  5  H.  ?•  33.  F.  N.  B.  152.  or, 
the  bringing  of  a  writ  of  dower,  and  counting  upon  it,  12  E.  2.. 
Dower  158.  and  the  bringing  of  an  assize  amounts  to  a  continual 
claim,  9  E,  2.  Age  l^l.  So  I  conclude,  that  the  second  composi- 
tion is  a  good  composition  ;  that  it  remains  in  force  for  the  benefit 
of  tlie  prebendary,  and  all  claiming  under  him ;  and  that  no  election 
is  requisite,  quia  vana  et  inutilis ;  and  that  if  an  election  must  be 
made,  the  plaintifi*  here  has  made  his  election :  and  I  prayed  judge-, 
ment  for  the  plaintiff. 

Afterwards,  the  court  delivered  their  opinions,  that  the  second 
composition  did  not  affect  the  successors  of  the  prebendary,  and 
therefore  that  tlie  abbot  was  not  bound  by  it.  The  reason  seems 
to  be,  because,  by  the  first  composition,  tlie  prebendary  and  his 
successors  were  bound  only  quamdiu  pivpriis  manibus^  S^c.  and  by 
tlie  second  composition  the  five  marks  go  in  recompence  of  all. 
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1664.     whether  in  propriU  manibusy  or  in  the  hands  of  tlie  tenants*     But 
to  this  it  may  be  answered,  that  it  is  still  at  the  successor's  election 


▼.         to  take  the  five  marks,  or  tithes  in  kind,  and  therefore  that  he  is  at 
WifveiL      jj^  prejudice. 

The  court  likewise  held,  that  the  power  of  election  is  gone,  be- 
cause it  cannot  now  be  made  according  to  the  composition :  and 
that  therefore,  the  first  composition  should  stand  quotid  terras  in 
propriis  mantbus ;  and  for  the  others,  that  tithes  in  kind  might  be 
taken,  as  before ;  for  that  the  election  is  destroyed.  And  judge- 
ment was  given  pro  defendente.  (a) 


M.  23  Car.  II.    A.D.  I67I.    Scac. 

Bisden^  clerk,  v.  Crotich.   [Decree  Book,  26th  Oct  1  Wood.  1 1 7.] 
Hops  are  in       TiiE  bill  Stated,  that  the  plaintiff,  for  four  years  past,  is  and 

a^  SSUr  ^^^  ^^^^  ^^^^^  ^^  ^^^^  parish  of  As/iford^  in  the  county  of  Kentj  and 
and  there-  ought  to  have  had  and  received  all  manner  of  tithes  and  church 
t^  to^pay  ^"^'^>  yearly  arising,  <Jr.  within  the  said  parish,  due  to  the  vicar ; 
6«.  sd,  an  that  the  defendants  for  the  same  time  have  enjoyed  several  mes- 
JJ^J^l^  suages,  lands,  tenements,  and  several  hop-grounds  planted  witli 
lieu  of  the  hops,  within  the  said  parish,  and  have  picked  and  carried  away  the 
hops,  Uie  *  same,  without  setting  out  or  rendering  tlie  tithe  thereof,  or  any 
vicar  being  thing  in  lieu,  and  had  several  other  titheable  matters  and  things,  the 
with  the  tithe  whereof  ought  to  have  been  answered  to  the  plaintiff,  but 
sm^tithes  that  they  refused,  saying,  that  the  plaintiff  had  no  right  to  the  tithe 
1  Sid.  443.   of  hops. 

slS^eik  '^^^  defendants  admitted  their  inhabitancy,  and  set  forth  the 
S.C.  quantities  and  values  of  their  hops,  and  tlien  stated,  that  there  is 

*  [  523  ]  and  hath  been  an  ancient  custom,  time  out  of  mind,  in  the  said 
parish,  that  every  planter  of  hops  shall  pay  to  the  parson  of  the 
said  parish,  6s,  Sd.  for  every  acre  in  lieu  of  the  tithe  thereof,  and 
that  the  same  of  right  belongs  to  the  parson  of  the  said  pai'ish,  who 
hath  constantly,  according  to  such  custom,  received  the  same. 

The  court  declared,  that  there  cmi  be  no  such  custom  for  the 
payment  of  a  modusj  in  lieu  of  the  tithe  of  hops,  to  th^  parson^ 
for  that  hops,  being  in  their  nature  small  tithes,  do  belong  to  the 
vicar. 

The  court  therefore  ordered,  that  the  defendants  shall  pay  to  the 
plaintiff  the  values  of  the  tithes  of  their  hops  which  they  had  in  tlie 
years  aforesaid,  according  to  the  values  set  forth  in  their  answers, 


(a)  Note,  this  action  was  directed  by  the  court    count  of  the  tithes  of  Stenning^wikp    See  1  Wo9(Ct 
of  exchequer  upon  a  bill  filed  by  the  plaratiff*,  as    Decrees^  24.  73. 
proprietor  of  the  prebend  of  Studietf^  for  an  ac- 
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viz.  the  defendant  Crouch  11.  for  the  two  years  mentioned  in  the     167K 
bill,  and  the  defendant  Loundsj  205.  for  1669;  the  plaintiff  being   ""T^^^ 
willing  to  accept  thereof  accordingly,  (a)  eUrk^ 

Cnmek. 


Tr.  26  Car.  11.    A.D.  1674. 

Conanty  clerk,  v.  Greavesj  Bart.      [Decree  Book,    6th  July. 

iWood.  140.] 

The  biU  stated,  that  the  plaintiff  Conant  had  been  lawful  rector 
of  Beedingj  in  the  county  of  Stissex^  for  five  years  past,  and  was  enti- 
tled to  all  the  tithes  within  the  said  parish  that  had  been  accustomed 
to  be  paid ;  that  the  defendant  was  owner  of  certain  lands  called  the 
Fattest  of  Saint  Leonardos  within  the  said  parish,  and  ought  to  pay 
all  the  great  and  small  tithes  arising  therein  to  the  rector,  or  the 
best  buck  and  doe  yearly,  at  every  season,  in  lieu  of  the  tithes  for 
the  said  forest ;  that  the  defendant,  for  five  years  past,  had  refused 
to  pay  any  tithes  for  the  said  forest;  that  the  plaintiff  Tumor ^  as 
tenant  to  the  said  rector,  ought  to  have  the  best  buck  and  doe 
yearly,  at  every  season,  paid  to  him  in  specie,  the  same  being  worth 
ten  pounds  per  annum,  in  full  satisfaction  for  the  tithes  arising  yearly 
out  of  the  said  forest. 

The  defendant  confessed,  that  he  was  owner  of  the  Forest  of  Saint    [  524  ] 
Leonardos ;    and  that  before  and  since  the  plaintiff  was  rector  of  "^^  ****»« 
Beedingj  he  had  given  orders  to  his  keepers  or  tenants  of  the  said  cannot  be 
forest  that  they  should  kill  the  tithe  deer  when  demanded ;  and  that  J^^^^^?*" 
the  reason  they  had  not,  for  two  years  past,  been  paid  was,  that  the  payment  of 
plaintiff  refused  to  pay  the  keeper's  fees.  j^oT'^' 

The  court  ordered,  that  the  defendant  should  forthwith  pay  to 
the  plaintiff  Tumor  the  several  bucks  and  does  in  arrear  in  specie, 
due  and  owing,  as  other  bucks  and  does  are  usually  paid,  upon 
warrants. 

And  it  was  further  ordered,  that  the  defendant  should,  for  the 
future,  pay  and  deliver  to  the  plaintiff  TufTior,  the  lessee,  during 
the  tenn  of  his  lease,  and  after  the  expiration  thereof  to  the  rector, 
a  buck  and  doe  yearly  of  forest  deer,  in  specie,  in  lieu  of  the  tithes 
of  the  said  forest,  at  the  respective  seasons,  for  the  time  to  come, 
as  other  bucks  and  does  were  usually  paid  and  delivered,  upon 
warrants,  without  costs. 


M.  27  Car.  II.    A.D.  1675.    Scac. 

Turner  v.  Weedon  and  others.     [Decree  Book.  1  Wood.  150.] 

This  was  a  bill  by  the  plaintifi^  as  rector  of  Soulderne  in  the 
county  of  Oxford^  for  an  account  of  all  tithes,  predial,  personal,  and 
mixed. 


(a)  See  Knig/ii  v.  Haiteyf  iti/ruf  1531.  and  the  caics  then  cited. 
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1675.  The  defendants,  Weedon^  KiUy^  Lordj  Dodwellj  and  King,  puim 
"^^^^  their  plea  and 'answer;    and  the  defendants  Wells  and  Smith  their 
▼.  answers ;  and  for  plea  said,  that  the  plaintiff,  by  his  bill,  demands 
and  others.  ^^^^®  wood  for  hed^e-rows  and  coppice-woods ;  for  dry  beasts,  for 
The  defen-  the  time  they  were  kept  and  fatted ;  for  barren  sheep  sold  before 
da&te  plead  shearing  time ;  and  for  the  second  crop,  or  aftermath  of  meadow 
4d,  for  ground ;  that,  time  out  of  mind,  there  had  been  a  rate  tithe  for 
ren'rfi*^"  barren  sheep  and  dry  beasts  kept  and  sold  within  the  said  parish ; 
anddiy  VIZ.  tour-pence,  and  not  above,  for  every  cow   kept,  &tted,  and 
halfi^ny  ^^^^  there ;  one  halfpenny  for  every  barren  sheep  sold  after  Candle- 
for  every  mas,  and  before  shearing  time ,  the  third  of  the  wool  for  all  sheep 
aft^Oin-  brought  in  after  Candlemas^  and  sold  before  Candlemas  following ; 
diemtui  a  and  that  no  other  tithes  were  due  for  the  same ;  that  for  the  after- 
wool  of  math  of  meadow  no  tithes  at  all  were  due,  by  custom  nor  other- 
lOi  sheep  ^jgg .  jjqj.  f^^  hedge-rows  or  coppice  wood  spent  or  used  in  the 
after  Can-  premises  to  which  the  same  belong ;  nor  for  any  horses  kept  and 
diemas  J  and  #used  about  the  same,  or  for  any  other  use:  and  they  set  forth  the 
it  due  for  particulars  of  their  tithes. 

hSS'erow  Upon   arguing  this  plea  it  was  ordered,  that   the   defendants 

wood  used  should  answer  over,  and  the  benefit  of  the  plea  be  saved  to  the 

in  husban-      i 

iy.  hearing. 

•  [  525  ]       The  defendants  thereupon  put  in  a  further  answer ;  the  plaintiff 

replied ;  and  issue  being  joined,  witnesses  were  examined ;  and  the 
cause  came  on  to  be  heard  the  1 1th  instant. 

And  upon  hearing  counsel  on  both  sides,  and  reading  several 
depositions  taken  in  the  cause,  and  a  decree  made  in  a  cause  the  3d 
of  Jtdi/j  in  15  C.  1.  in  chancery,  whereby  it  appeared,  that  the 
matter  had  been  referred  to  the  then  bishop  of  Oxford  to  examine 

•  the  best  way  for^  the  payment  of  tithes,  and  whether  the  rate  of 
4-05.  a  yard  land,  formerly  decreed  at  the  first  inclosure,  would 
be  prejudicial  to  the  church  who  made  his  certificate,  that  he  did 
conceive  the  payment  of  tithes  in  kind  was,  and  would  be  for  the 
future,  a  greater  benefit  to  the  church  than  the  405.  per  annum  in 
lieu  of  tithes  for  every  yard  land  could  be ;  it  was  ordered,  ad- 
judged, and  decreed,  in  the  said  court  of  chancay^  that  the  said 
decree,  as  touching  the  composition  and  agreement  for  payment  of 
tithes  should  be  reversed  and  made  void  as  against  the  plaintiff  and 
the  church  of  Souldeme,  and  the  plaintiff  be  left  at  liberty  to  take 
his  tithes  in  kind,  any  thing  in  the  aforesaid  decree  to  the  contrary 
notwithstanding ;  and  upon  long  debate  of  the  matter,  for  that  it 
was  insisted  upon  by  the  counsel  for  the  plaintiff,  that  the  custom 
of  one  halfpenny  a  sheep  sold  before  shearings  or  after,  had  already 
been  adjudged  an  unreasonable  custom  at  common  law^  in  the  case 
of  Weeden  v.  Harden,  in  the  late  king  Charleses  reign ;  the  court 
declared  they  would  further  consider  thereof. 


Weedon 
and  others* 
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The  cause  now  came  on  again;  and  on  reading  several  deposi-      1675. 
lions,  and  hearing  counsel  on  both  sides ;  and  on  full  debate  con-    "Z 
ceming  the  customs  pretended  by  the  defendants ;  the  court  de-         v. 
clared,  that  the  custom  of  a  halfpenny  for  a  sheep  was  an  unreasonable 
custom.  but  the 

And  as  to  all  the  other  customs  (except  four-pence  for  a  dry  ^^'^^^ 
cow,  and  the  tithe  of  aftermath,  or  second  crop  of  meadow,  for  the  said 
which  the  court  would  direct  «  trial  at  law^)  they  declared  all  the  cmtomsto 

^*  J  be  unrea- 

other  customs  pretended  by  the  defendants  to  be  unreasonable,  and  sonable; 
overruled  the  same. 

Whereupon  it  was  this  day  ordered  by  the  court,  that  the  defend-  and  decreed 
ants  should  pay  their  tithes  in  kind  to  the  plaintiff,  viz.  for  coppice  coppice 
*wood,  and  for  hedge  rows,  and  loppings  of  trees,  when  sold  or  not  ^^^ 
spent  in  the  house ;  the  tenth  of  the  value  of  the  depasturage  of  ^^  i^p- 
sheep,  according  to  the  time  of  then-  being  kept,  sold,  and  removed  P*ng»; 
unshorn ;  and  likewise  for  all  other  dry  cattle,  fed,  kept,  or  de-  shorn,  dry 
pastured  (except  beasts  of  the  plough  and  pail,  and  dry  cows,  which  ^^^T^ 
was  referred  to  a  trial  at  law,)  to  pay  according  to  the  value  of  the  and  calves, 
herbage :  tithe  wool  to  be  paid,  ,and  tithe  milk,  at  all  times  in  the  ^  ^^f ** 
year ;  Iambs  to  be  tithed  when  fit  to  live  without  the  dam ;  and 
calves  to  be  paid  in  kind :    and  it  was  referred  to  the  deputy-  *  [  526  ] 
remembrancer  to  compute  and  report  the  same. 

And  as  to  the  custom  of  four-pence  for  every  dry  cow  fed,  and 
for  the  aftermath,  or  second  crop  of  meadow,  the  same  was  referred 
to  a  trial  at  law,  and  the  equity  reserved  till  after  such  trial  had. 


Tr.  28  Car.  II.    A.D.  I676.    Scac. 

$kinner,  clerk,  y.Sniith.     [Decree  Book,  8th  June.  1  Wood,  155.] 

The  bill  stated,  that  for  six  years  past,  the  plaintiff  was,  and  Where  it 
now  is  the  rector  of  the  parish  church  of  Hartleburyf  in  the  county  SS^^  to 
of  Worcester^  and,  as  rector,  ought  to  have  all  manner  of  tithes,  both  the  dispark- 
great  and  small,  coming,  ^c,  within  the  said  parish.  '^1^^  ^ 

The  defendant  confessed  the  plaintiff's  title  to  the  rectory,  and  shoulder  of 

everv  deer 

tithes,  and  stated  that  he  had  paid  the  plaintiff  all  tithes  due  to  him,  billed 
except  the  tithes  of  certain  lands,    containing  eighty  odd  acres,  IJ*If®*^J?^ 
called  Hartlebury  Park^  of  which  he  had  been  tenant  about  four  to  the  par- 
years,  at  48/.  a  year;  that  he  had  depastured  several  catde  upon  ^"j|^j^ 
the  said  ground,  but  could  not  set  forth  the  particular  number;  of  the  park, 
that  the  bishop  of  Worcester^  and  his  predecessors,  for  time  whereof  ^^^J^^^ 
the  memory  of  man  is  not  to  the  contrary,  had  holden  the  said  lands  tithe- 
lands  freed  and  discharged  fi'om  all  tithes;  that  he  h^  two  colts      ^* 
and  one  calf,  during  the  said  years,  the  tithe  whereof  is  four-pence 
a  colt,  and  one  penny  in  a  shilling  for  a  calf,  which  is  ten-pence ; 
that  he  depastured  on  the  said  lands  alt  sorts  of  young  cattle  for 
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Skinner, 
eUrk, 

T. 

SwM. 


1616.  several  stfangei*%  and  yearly  kept  sheep,  and  sheared  some  yearly, 
and  had  some  lambs ;  and  he  set  forth  the  value  of  the  tithes ;  and 
that  for  sheep  sold  before  the  shearing  time,  the  usual  tithe  is  four- 
pence  a  score ;  and  that  the  full  tithes  of  the  said  lands  were  yearly 
worth  about  205. 

Upon  hearing  counsel  on  both  sides,  and  reading  several  depo- 
sitions taken  on  behalf  of  the  plaintiff,  whereby  it  appeared,  that 

[  5S7  2  before  the  disparking  of  the  said  park,  the  shoulder  of  every  deer, 
killed  in  the  said  park,  was  paid  to  the  rector  of  the  smd  parish, 
for  and  in  lieu  of  the  tithe  of  the  said  park;  and  upon  long  debate 
of  the  matter. 

It  was  ordered  by  the  court,  that  the  defendant  should  forthwith 
pay  to  the  plaintiff  the  values  of  the  tithes  coming,  growing  and 
renewing  within  the  said  park,  for  the  said  four  years,  in  the  bill 
mentioned,  according  to  the  answer,  which,  at  20&  per  atmum^ 
amounted  to  4/.  {a) 


BiUfor 
muJI  tithes 
agmimta 
quaker, 
taken  pro 
con/bito, 
defendint 
rdufingto 


M.  29  Car.  11.    A.  D.  I677v  ^^  Cane. 

Anon.  [2  Freem.  27.  2  Ch.  Ca.  237.] 
A  BILL  being  preferred  against  a  quaker  for  tithes,  who  refused 
to  answer  upon  oath ;  the  defendant  was  brought,  by  several  orders 
to  the  bar ;  and  being  indeed  a  quaker,  prayed  to  answer  without 
oath ;  and  having  been  brought  up  three  times  before ;  the  lord 
chancellour  did  admonish  him  of  tlie  peril,  that  the  bill  would  be 
taken  for  true,  entirely  as  it  is  laid,  if  he  answered  not;  but  de- 
fendant saying  as  before,  the  chancellour  pronounced  his  decree  for 
the  plaintiff,  and  that  the  bill  be  taken  j)ro  confesso  ;  and  he  referred 
the  valuation  to  a  master,  and  to  examine  what  was  due;  and  to  be 
armed  with  a  commission  for  that  purpose,  {b) 


andade- 
cree  for 

plaintiff^, 
with  refer- 
ence toa 
master  of 
the  valu- 
•tioD ;  and  a  comminion  to  examine  witnesteg. 

Chtmeenf 
hasoogni- 
nnoe  of 
titheeas 
wcUastbe 
exchequer, 
Bdr  John 
OharcMBf 


And  the  lord  chancellour  declared,  that  this  court  had  a  cogni- 
zance of  matters  of  tithes,  as  well  as  the  exchequer ;  and  that  the 
plaintiff  had  his  choice  of  the  court ;  though  sir  J(^n  Churchill^  not 
being  of  counsel,  but  amicus  curicBj  said,  that  this  cause  for  tithes, 
especially  small  tithes,  was  not  proper  for  this  court,  and  had  not 
been  used. 


Hie  whole 
tenth  meal's 
milk  of 


H.  SO  Car.  II.  A.D.  I678. 

DoddjClerkfY.Ingleton.    [Decree  Book,  24th  Feb.  iWood.  188.] 

The  plaintiff,  as  vicar  of  the  vicarage  and  parish  church  of  Chig' 
well  in  the  county  of  Essex,  claimed  the  tithe  of  milk,  and  com- 


(a)  See  KatUon  v.  Clarke]  infra,  609.  (b)  See  statutes  7  fr  S  WDL  3.  c  94.  §4. ; 

1  Geo.  1.  Stat. 2.  c  6.  §2.  j  add  53  Geo.  3.  c.  127.  $6, 
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plained,  tliat  the  defendant,   under  colour  of  some  words  in  a      1678. 
decretal  order  made  in  this  court  in  a  former  cause  between  the  now       j)odiL 
^plaintiff' Rnd  H.  Hudson  and  others,  inhabitants  oi ChigUDell{a\  had       cfcrir, 
not  sent  or  carried  die  same  to  the  plaintiff's  house  every  tenth  day,    jnguton. 

or  meal  as  he  oufi^ht  to  have  done,  according  to  the  custom  of  the       

said  parish.  ing  and 

The  defendant  denied  any  custom  for  carrying  tithe  milk  to  the  J^®°i°*^ 
vicar's  house.  titke  of 

The  court  being  unanimously  of  opinion,  that  the  tenth  meaVs  ^^^^^^^ 
mHJc^  and  not  the  tenth  of  every  meaVs  miUcy  ought  to  be  paid  for  s29. 
tithes,  it  is  ordered,  by  consent  of  the  defendant's  counsel,  that  the  5j[^/U, 
defendant,  for  the  future,  shall  pay  to  the  plaintiff  his  whole  tenth  *[  528  ] 
meal's  milk  of  all  his  cows  every  evening. 

But  as  there  was  not  any  custom  within  the  said  parish  of  Chigwell 
insisted  on  by  either  side,  for  the  plaintiff's  fetching  his  tithe  milk, 
or  for  the  defendant's  bringing  the  same  either  to  the  church  porch, 
or  to  the  vicarage-house  in  the  said  parish  of  Chigwell ;  and  the 
court  being  divided  in  opinion,  whether  of  right  the  same  ought 
to  be  fetched  by  the  plaintiff,  or  carried  by  the  defendant;  the 
cause  was  ordered  to  stand  over,  that  the  court  might  further  con- 
sider and  advise  thereof  in  the  mean  time;  and,  on  the  15th  of 
May  1679,  it  was  further  ordered  again  to  stand  over,  and  that  the 
court  will  hear  counsel  on  both  sides,  as  well  civilians  as  others,  as 
to  the  common  law  right;  and  on  the  22d  oi May  1679,  afler  hear- 
ing the  civilians,  and  counsel  on  both  sides,  and  upon  full  debate,  it 
was  ordered  again  to  stand  over  for  the  opinion  of  the  court. 

On  the  10th  of  November  1679,  the  cause  came  on  to  be  further 
heard,  when  it  was  ordered,  adjudged,  and  decreed  by  the  court, 
that  the  defendant,  for  the  future,  shall  pay  to  the  plaintiff  his  whole 
tenth  meaVs  milk  of  all  his  cows  every  morning,  and  his  whole  tenth 
mcaVs  milk  every  evening;  and  for  that  there  b  not  any  custom 
within  the  said  parish  of  Chigwell  insisted  upon  on  either  side  for  the 
plaintiff's  fetching  his  tithe  milk,  or  for  the  said  defendant  bringing 
the  same,  either  to  the  church  porch,  or  to  the  vicarage-house  in 
the  said  parish  oi  Chigwell  \  and  the  court  being  of  opinion,  that 
tithe  milk  is  due  of  common  rights  and  tliat  as  well  for  the  pre- 
servation of  the  same  as  for  the  convenience  in  collecting  the  said 
milk,  the  same  ought  to  be  brought  to  the  plaintiff,  it  is  thereupon    [  529  3 
further  ordered,  S^c.  that  the  defendant,  for  the  future,  shall  bring  ^^*]|,^^ 
or  send  his  tithe  milk  to  the  church  porch  within  the  said  parish  of  tmce  orer- 
Chigwell,  as  the  same  shall  become  due  from  time  to  time,  that  is 


(a)  In  the  cise  of  the  present  plaintiff,  Dodd  **  round,  the  said  plaintiff  or  his  tilfae-gatlierer 

▼.   Hudton,  S9Ch  AprU^   1675,  27   Car.  2.  the  «  making  a  demand  of  the  same  at  the  respcoliw 

court  ordered,  «  that  the  defbidants  shall  pay  to  **  habitations  of  the  said  defendaots."    Book  of 

"  the  plaintiff  tithe  milk  in  kind  all  the  year  Decrees  and  Orders. 
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1678.  to  say,  his,  the  defendant's,  whole  tenth  meal'^  milk  every  tentli 

""T^T  morning,  and  his  whole  tenth  meal's  milk  every  evening,  to  the  end 

derkl  that  the  plaintiff,  or  his  agent,  or  servant,  in  that  behalf  appointed, 

/   ^uton  ™*y  receive  the  same  accordingly  without  costs,  {a) 

p.  SI  Car.  II.    A.D.  I679.    Scac. 

Legross  v.  Levemoor.     [Dodd's  MSS.] 

Entries  in         On  a  trial  at  law  for  tidies  of  a  mill,  the  plaintiff  offered  in  evi- 
•Pf*^^^    dence  an  ancient  book,  (produced  in  this  court  at  the  hearing,) 
eridencefor  wherein  one  of  his  predecessors  had  made  entries  of  what  he  had 
the  parson,    yg^j^jyed  f^j.  tithes  for  several  years,  wh^'st  he  was  vicar,  as  well  for 
the  mill  in  question,  as  for  other  tithes.     But  the  judge  would  not 
suffer  it  to  be  read  in  evidence,  whereby  the  plaintiff  was  nonsuited. 
A  new  trial  was  ordered  on  payment  of  costs,  and,  by  the  defend- 
ant's consent,  the  book  to  be  read  in  evidence. 


H,  31  &  32  Car.  II.    A.  D.  1680-    Scac. 

Tumor  v.  Smith.     [MSS.] 

Stub-oak    ,      Bill  by  rector  for  tithes  of  coppice-wood  and  underwood.    The 

tidiable  un-  defendant  insisted  it  was  not  titheable,  being  above  30  years'  growth, 

leas  ex-        ^nd  much  of  it  sold  by  him  for  timber. 

custom.  Now  forasmuch  (in  the  very  words  of  the  court)  as  it  appeared 

to  the  court  by  the  proofs  that  the  wood  felled  by  the  defendant 
did  consist  principally  of  hornbeam,  fallow,  hazle,  and  ash,  and 
stub-oak  and  ash  being  titheable  wood,  and  in  the  county  of  Essex 
never  accounted  timber ;  the  court  declare  that  the  plaintiff  ought 
to  have  tithe  in  kind  for  the  same.  But  in  regard  there  were  some 
trees  of  oak  and  ash  being  seconds  or  standards,  which,  growing 
promiscuously  on  the  said  coppice,  were  felled,  and  the  heads  or 
tops  thereof  made  into  faggots,  for  which  no  tithe  was  due  to  the 
plaintiff;  decree  that  it  be  referred  to  the  auditor  to  take  an 
account  of  what,  coppice-wood  or  underwood,  or  woods  growing 
promiscuously  on  stubs,  or  stems,  the  defendant  felled,  and  what 
[  530  ]  timber  trees,  or  trees  of  oak,  ash,  or  elm,  commonly  called  seconds 
or  standards,  were  felled  by  the  defendant,  and  sold  for  timber : 
-  and  as  to  the  coppice-wood  or  underwood,  and  wood  growing  on 
stubs  or  stems,  the  auditor  is  to  compute  the  value,  and  what  is  due 
for  the  tithe  thereof.  (6) 


(a)  As  to  the  place  where  the  tithe  of  milk  is  uHirthv.   JUmbrick,   1101.    1110.       Hvlchm*  v. 

payable  by  common  law,  see  Dodson  v.  Oliver,  Ftdl,  1200. 

Bun.  73.   infra,    623.      Carthew    v.    Edwards,         (6)  Sec   Wakon  v.   Tr^fonp  iMffra,  831.     Soby 

S  Burn*s  E.  L.  510.  infra,  826.    Bedie  v.  MiUer,  t.  Molins,  infra,  829.     Ford  ▼.  SacMtTy  4  M.  & 

cited  in  Erskine  v.  Rt^,  infra,  9^9,  970.  as  to  &  ISO.  itifra,  voL  ii. 
tht  mode.    JBait  ▼.  SprakUng,  infrop  618.    i?af- 
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